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CIRCUIT  COURT  OF  THE  UNITED  STATES. 


ILLINOIS— JUNE  TERM,  1842. 


Hall  v.  Singer  and  others. 

A  writ,  by  virtue  of  which  a  bail  bond  wai  taken*  will  not  be  set  aside  on  motion » 
after  judgment  in  the  original  action  and  suit  on  the  bond. 

A  plea  cannot  contradict  the  record. 

Erois  in  the  original  sail  should  have  been  corrected  as  they  occurred,  or  by 
writ  of  error. 

It  is  too  late  to  correct  such  errors  by  plea,  or  after  action  brought  on  the  bail 
bond. 

Mr.  BuUerfidd  appeared  for  the  plaintiff,  and  Messrs. 
Logan  4*  Goodrich^  for  the  defendants. 

OPINION   OF   THE  COURT. 

Tms  is  an  action  on  a  bail  bond,  taken  by  the  Marshal, 
in  October,  1840.  A  judgment  was  obtained  in  that  suit, 
at  December  term,  1840.  And  a  motion  is  now  made  to 
set  aside  the  capias  in  that  case,  on  the  ground  that  no  aiE- 
davit  was  made,  as  required  by  the  statute  of  Illinois,  to 
hold  to  bail. 

If  the  irregularity  exist,  it  is  too  late  now  to  correct  it  by 
motion.  The  case  has  passed  into  judgment,  ^md  it  can 
only  be  reviewed  and  reversed  by  a  writ  of  error,  if  the 
amount  in  controversy  shall  authorise  such  writ. 

The  declaration  in  this  case  sets  out  the  writ,  the  in- 
dorsement on  it,  and  the  bail  bond  in  the  usual  form.  To 
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18  ILLINOIS. 


Hall  V.  Sin^r  and  others. 


this  the  defendants  plead,  1st.  There  was  no  affidavit  on 
which  the  writ  could  issue.  2d.  That  there  was  no  writ; 
and,  3d.  That  there  was  no  indorsement  upon  it,  as  the 
statute  requires. 

The  plaintiff  demurred  to  the  plea^  and  assigned  as 
causes  of  demurrer:  1st.  That  the  plea  is  double.  2d. 
That  it  puts  in  issue  matters  of  record  and  of  fact.  3d. 
That  the  plea  should  have  concluded  to  the  country.  4t}i. 
That  the  bail  bond  is  a  recognizance,  and  that  defendants 
cannot  go  behind  it.  5th.  That  the  bail  cannot  plead  any 
irregularity  in  the  proceedings  of  the  former  case. 

By  their  plea  the  defendants  seek  to  take  advantage  of  a 
defect  in  the  affidavit,  on  which  the  capias  was  issued,  and 
by  virtue  of  which  the  bail  bond  under  consideration  was 
taken.  There  was  in  fact  an  affidavit,  a  writ,  and  an  in- 
dorsement of  it ;  and  we  think,  that  for  any  formal  defects 
in  any  of  these  requisites,  objection  cannot  be  made  to  a 
suit  on  the  bail  bond.  The  bond  is  in  the  nature  of  a  recog- 
nizance, and  no  error  in  the  proceeding  prior  to  it,  can  be 
pleaded  to  an  action  on  the  bond.  Advantage  should  have 
been  taken  of  the  alledged  errors,  at  the  time  they  occur- 
red, by  a  motion  to  set  aside  the  affidavit,  the  writ,  or  the 
indorsement,  as  the  correction  of  the  error  might  require. 

For  any  defect  in  the  writ,  oyer  should  have  been  pray- 
ed of  the  writ,  and  the  defect  specially  stated.  A  plea 
cannot  contradict  the  record,  and  this  is  done  by  the  plea, 
in  this  case,  in  every  essential  particular.  The  demurrer 
to  the  plea  is  sustained,  and  judgment. 


JUNE  TERM,  1842.  19 


Januarf  v.  Duncan. 


Januaet  V.  Duncan. 

In  an  action  agaiott  the  aiiignor  or  gnarantor  of  a  note,  the  declaration  moat 
allege  a  demand  on  the  drawer  of  the  note  when  it  became  due. 
In  all  cases  where  the  undertaking  it  collateral,  a  demand  and  natice  are  essential. 

Messrs.  Logan  4*  Lincoln  appeared  for  the  plaintiff,  and 
Mr.  CMckeringy  for  defendant. 

OPINION  OP  THE  COURT. 

This  action  is  brought  upon  a  note  given  by  W.  B.  Archer 
to  Joseph  Duncan,  for  four  thousand  dollars,  payable  five 
years  from  the  5th  of  January,  1837.  This  note  the  defen- 
dant assigned  to  the  plaintiff,  the  12th  of  July,  1639,  and 
guarantied  tiie  payment  thereof. 

The  declaration  alleged  no  demand  on  the  drawer  at  the 
maturity  of  the  note,  and  on  this  ground  the  defendant's 
counsel  demurred. 

There  is  nothing  in  the  guaranty  of  this  assignment 
which  excuses  a  demand  on  the  drawer  of  the  note  when 
due.  The  undertaking  of  Duncan  was  collateral,  to  pay 
the  money  when  due,  if  Archer,  the  drawer  of  the  note, 
should  fail  to  pay  it;  and  in  all  such  cases  a  demand  and 
notice  are  essential  to  the  maintenance  of  the  actioQ 
against  the  assignor  or  guarantor. 

Where  there  is  a  special  guaranty  in  the  note,  it  is  a  spe- 
cial contract  between  the  guarantor  and  guarantee,  and  it 
does  not  pass  to  the  assignee  of  the  note;  in  such  case,  the 
action  must  be  brought  between  the  parties  to  the  guaranty. 

The  demurrer  is  sustained;  but  leave  is  given  to  amend 
the  declaration. 
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Doe  ex  dem  Gault  et  al  v.  McMillan  et  al. 

A  sarvey  after  the  entry  is  withdrawn,  does  not,  under  the  act  of  Confess  of 
1807,  prevent  the  location  of  the  land  sarveyed,  by  another  warrant. 

That  act  refers  to  a  subsisting  survey,  which  must  be  founded  on  an  entry,  though 
the  survey  may  not  have  been  made  conformably  to  entry. 

A  survey  made  without  an  entry  is  of  no  validity,  nor  is  the  survey  valid,  after 
the  withdrawal  of  the  entry. 

The  withdrawal  of  an  entry  by  a  person  wholly  unauthorised  to  do  so,  does  not 
affect  the  rights  of  the  persons  claiming  under  the  entry. 

But  if  the  act  of  withdrawal  be  unauthorised,  any  subsequent  sanction  of  it 
makes  the  act  valid. 

Claiming  the  land,  and  exercising  acts  of  ownership  over  it,  which  has  been 
located  by  the  withdrawn  warrant,  is  such  an  act. 

Mr.  Scott  and  Mr.  Oreetiy  appeared  for  the  plaintiffs,  and 
Mr.  Wright  and  Mr.  Thwrman  for  defendants. 

OPINION   OF   THE  COUET. 

Tms  is  an  ejectment  to  recover  possession  of  two  thou- 
sand acres  of  land,  in  the  Virginia  military  tract,  in  Ohio. 
The  plaintiffs  claim  under  a  patent  dated  the  15th  of  May, 
1840.  The  patent  under  which  the  defendant  claims,  bears 
date  the  11th  April,  1815.  The  entry  of  the  plaintiffs  was 
made  the  17th  August,  1787,  and  was  surveyed  the  24th 
August,  1797.    That  of  the  defendants  was  made  in  1812. 

As  the  defendants  claim  under  the  elder  patent*  they 
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muflt  ancceed,  unless  their  patent  shall  be  invalidated.  The 
plaintiffs  insist,  that  the  patent  of  the  defendants  is  void, 
under  the  act  of  1807,  as  it  covers  land  which  had  been  sur- 
veyed under  their  prior  entry.  The  1st  section  of  the  act 
of  the  2d  of  March,  1807,  provides,  ^'that  no  locations,  in 
the  above  tract,  shall,  after  the  passing  of  this  act,  be  made 
on  tracts  of  land  for  which  patents  had  been  previously 
issued,  or  which  had  been  previously  surveyed ;  and  any 
patent  which  may,  nevertheless,  be  obtained  for  land 
located  contrary  to  the  provisions  of  this  section,  shall  be 
considered  as  null  and  void." 

Now  as  the  plaintiffs'  survey  was  made  long  before  the 
entry  of  the  defendants,  it  follows  that  the  defendants'  pat- 
ent is  void,  under  the  above  act,  unless  it  shall  be  shown 
that  the  plaintiffs'  survey  was  not  a  subsisting  one,  at  the 
time  of  the  adverse  entry;  and  the  defendants  insist,  that 
the  plaintiffs'  survey  was  abandoned  by  a  withdrawal  of 
the  entiy. 

It  seems  the  plaintiffs'  entry  of  nineteen  hundred  acres 
was  withdrawn  the  22d  November,  1804,  and  re-entered 
on  Ibe  same  day  on  the  same  land;  and  afterwards  the 
entiy  for  two  thousand  acres  was  withdrawn,  and  entered 
on  a  different  tract.  The  land  covered  at  first  by  this  entry, 
is  the  land  subsequently  located  by  the  defendants,  and 
which  gives  rise  to  the  present  controversy. 

The  act  of  1807  must  have  meant  a  subsisting  survey, 
and  not  one  made  without  an  entry,  or  after  the  withdrawal 
of  an  entxy.  A  survey  in  either  of  these  predicaments  is,  in 
every  sense,  inoperative.  A  survey  without  an  entiy  to 
support  it  is  void,  and  so  is  a  survey  which  has  been  aban- 
doned by  the  withdrawal  of  the  entry.  And  this  casp  must 
torn  upon  the  act  of  withdrawal.  If  that  act  were  done  by 
a  person  wholly  unauthorised,  the  withdrawal  should  not 
prejudice  the  rights  of  the  plaintiffs,  unless  by  subsequent 
acts  they  sanctioned  it. 
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Now  there  is  no  satisfactory  proof  as  to  the  power  of  the 
person  making  the  withdrawal.  He  was  authorised  to  act 
in  the  premises  by  the  attorney  of  all  the  heirs  of  Ganlt 
except  one ;  but  in  this  power  there  was  no  authority  of 
substitution.  But  this  point  is  of  less  importance,  as  it 
appears  that  the  land  located  by  the  withdrawn  warrant 
has  been  claimed  by  the  plaintiffs,  and  they  have  exercised 
acts  of  ownership  over  it.  This  is  conclusive  against  their 
right  to  the  land  in  controversy. 

They  cannot  claim  under  both  entries.  By  claiming 
under  the  new  entry,  they  not  only  indirectly  sanction  the 
act  of  withdrawal,  but  they  show  a  determination  to  follow 
the  warrant  under  the  new  entry.  It  is  said  this  was  done 
by  the  heirs,  under  an  ignorance  of  their  rights.  But  the 
facts  were  known  to  their  agent,  who,  in  making  the  with- 
drawal, it  is  admitted,  acted  bona  fide,  and  with  a  desire  to 
promote  their  interests.  This  being  the  case,  the  sanction 
given  to  his  acts  subsequently,  by  claiming  the  land,  paying 
taxes  for  it,  &c.,  goes  to  conclude  the  plaintiffs  from  the 
claim  now  made. 

On  this  instruction,  the  jury  found  the  defendants  not 
guilty.    Judgment. 


Peck  a3xd  Wife  v.  NsOi. 

A  stage  proprietor  is  responsible  for  the  skill  and  prudence  of  his  driven. 

He  is  also  bonnd  to  procure  g^od  stages,  harness,  and  well  broke  horses. 

If,  for  want  o£  such  preparation,  an  injuiy  is  done  to  a  passenger  in  the  ttagt, 
the  proprietor  is  responsible.  Or  if  the  drive^  do  not  act  with  skiU  and  pmdanctt 
in  driving  the  stage. 

Although  the  accident  may  have  occurred  through  the  recklessness  of  the  drivel 
of  another  stage,  who  may  be  liable,  and  also  his  emplojen— yet  if  th^  driver  of 
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the  ftege  to  which  the  sccident  occarred  be  in  any  respect  wanting;,  in  the  exercise 
of  fkiU  and  prudence,  his  principals  are  liable. 

Damage  will  be  awessed  for  the  injury  received. 

Where  there  has  been  great  recklessness  by  the  driver,  exemplary  damages 
ahoold  be  given. 

Messrs.  Goddard  and  Vinton  appeared  for  the  plaintiffs, 
and  Messrs.  Emng^  Swan  and  Stanbury  for  defendant. 

OPnnON   OF   THE  COUET. 

This  action  is  brought  for  an  injury  done  the  plaintiff's 
wife,  by  the  overturning  of  the  stage  through  the  careless- 
ness of  the  driver,  the  defendant  being  the  proprietor.  The 
plea  of  not  guilty  was  filed  by  the  defendant. 

In  the  summer  of  1840,  there  were  two  stage  lines  on  the 
route  between  Marietta  and  Zanesville,  Ohio.  One  carried 
the  maU.  Neil's  line  was  run  in  opposition  to  the  mail 
line.  On  the  2d  of  August,  Peck  and  wife  took  Neil's  line 
of  stages  at  Zanesville,  for  Marietta.  The  stages  left 
Zanesville  at  about  the  same  hour.  The  accommodation 
sometimes  passed  the  mail  stage  whilst  detained  at  a  post- 
office.  The  horses  in  both  lines  were  driven  rapidly,  often 
at  their  full  speed,  against  the  remonstrances  of  the  pas- 
sengers in  Neil's  line.  When  within  about  six  miles  of 
Marietta,  the  mail  stage  overtook  the  other  about  a  quarter 
of  a  mile  before  they  reached  a  hill;  the  driver  of  the  mail 
requested  the  other  driver  to  give  half  the  road  and  he 
would  pass  him.  The  driver  answered,  that  he  was  not  so 
anxious  for  a  race  as  that.  The  mail  driver  then  turned 
his  horses  to  the  right,  whipped  them,  hallooed,  and  this 
started  the  horses  in  the  other  stage,  which  had  been  mov- 
ing rather  slowly.  The  horses  in  the  accommodation  stage 
did  not  go  fast,  but  jumped ;  the  driver  struck  the  off- wheel 
hone,  in  order,  as  he  alleged,  to  bring  him  nearer  the 
tcngae,  and  give  half  the  road  to  the  other  stage.  The 
driver  says  he  pressed  the  lever,  and  Donaldson,  who  sat 
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with  him,  raised  the  reins,  and,  with  the  driver,  pulled 
them.  The  other  coach  inclined  to  the  left,  until  the  wheel 
of  the  mail  coach  locked  in  the  fore- wheel  of  the  oilier 
stage,  broke  its  double-tree,  and  threw  the  stage  and  horses 
over  a  precipice,  which  severely  injured  Mrs.  Peck.  Seve- 
ral physicians  state  that  her  health,  by  this  injury,  has  been 
permanently  impaired,  her  arm  disabled,  and  several  of 
them  say  that  the  ii^jury  has  made  her  life  uncomfortable, 
and  that  it  will,  in  all  probability,  shorten  her  life. 

There  was  evidence  conducing  to  show  a  concerted 
arrangement  between  the  two  drivers  in  regard  to  racing, 
and  it  was  fully  proved  that  the  horses  in  both  stages  were 
driven  over  the  greater  part  of  the  route  in  a  most  rapid 
and  reckless  manner,  against  the  remonstrance  of  the 
plaintiff,  Peck.  One  of  the  passengers,  occasionally,  rather 
encouraged  the  driver. 

On  the  evidence,  the  Court  charged  the  jury,  that  to 
exonerate  the  defendant  from  liability,  he  must  show  that 
every  precautibn  was  used  by  his  agent  to  prevent  the 
injury  which  occurred;  that  every  omission  of  duty  by  the 
driver,  which  in  any  degree  increased  the  risk  of  the  pas- 
sengers, subjected  the  defendant  to  damages  for  an  iigury 
done  them;  that  although  the  upsetting  of  the  stage  may 
have  been  caused  immediately  by  the  driver  of  the  mail 
stage,  for  which  he  and  his  employers  were  liable  to  dam- 
ages, still  if  Neil's  driver,  under  the  circumstances,  did  not 
use  all  the  means  which  a  skilful  and  prudent  driver  could 
and  would  have  used  to  prevent  the  injury  done,  the  defen- 
dant is  liable. 

Every  person  who  establishes  a  line  of  stages  for  the 
6onvey€mce  of  passengers,  and  who  holds  out  inducements 
to  persons  to  travel  in  his  stages,  for  which  a  compensation 
is  charged,  is  bound  to  have  skilful  and  prudent  drivers, 
good  coaches  and  harness,  and  well  broke  horses;  and  the 
utmost  skill  and  prudence  of  the  driver,  under  the  circum- 
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ataneesy  must  be  exercised  te  avoid  accidents.  This,  and 
nothing  short  of  this,  will  exonerate  the  defendant  from 
liability  to  damages  in  this  case. 

If  the  driver  of  the  defendant's  stage  did  not  say  or  do 
any  thing  to  provoke  a  reckless  competiition  with  the  driver 
of  the  mail  stage,  and  if,  on  the  contrary,  he  evidently 
sought  to  avoid  such  competition,  and  if,  when  the  driver  of 
the  mail  stage  attempted  to  pass  him,  he  did  all  that  could 
be  reasonably  expected  from  a  skilful  and  prudent  driver 
to  prevent  the  upsetting  of  his  stage,  the  defendant  is  not 
liable,  however  serious  the  ii\jury  may  have  been  to  the 
wife  of  the  plaintiffi  The  culpability  and  utter  reckless- 
ness of  the  driver  of  the  mail  stage  are  clear,  and  what- 
ever may  be  the  result  of  this  case,  he  and  his  principals 
shoold  be  made  to  feel  that  they  cannot,  with  impunity, 
sport  with  the  Uves  6f  passengers  in  their  own  or  an  oppo- 
sition line. 

The  damages  iUre  to  be  measured  mainly  by  the  injury 
done.  Where  a  case  is  extremely  itggravated  by  the  reck- 
lessness of  the  driver,  a  juiy  will  feel  authorised  to  assess 
exemplary  damagds,  to  preveht  such  conduct  in  future. 
But,  where  these  circumstances  do  not  exist,  and  the  driver, 
&oagh  somewhat  in  fault,  has  generally  conducted  himself 
well,  the  juiy  will  feel  inclined  to  give  no  more  damages 
than  may  repair  the  iiyuiy  received.  Theete  are  to  be 
ascertained  by  the  expenses  incurred,  the  loss  of  time  and 
die  suffering  which  has  been  endured. 

The  want  of  skill  of  the  driver  may  be  shown,  at  the 
time  of  the  accident,  or  at  any  prior  time ;  but  his  good  or 
bad  conduct  can  only  be  looked  at,  at  the  time  the  accident 
occurred^  or  as  connected  with  the  accident. 

The  enterprise  and  great  efficiency  of  the  defendant,  as 
a  stage  proprietor,  is  known  and  acknowledged.  His 
exertions  have  done  much  to  facilitate  travelling  through- 
out Ohio  and  other  states.     But,  still,  this  does  not  excuse 
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him,  where  one  of  his  agents  has  been  the  means  of  inflict- 
ing an  injury  upon  a  passenger  in  the  stage. 

The  jury  returned  a  verdict  for  the  plaintiflb,  and  assessed 
their  damages  at  five  thousand  dollars. 

Judgment  was  entered  on  the  verdicts 


Wm.  L.  Pbck,  by  Hobby,  his  next  FiIiend  v.  NeIl. 

This  action  was  brought  by  the  plaintifi*  for  an  injury 
done  him  by  the  upsetting  of  the  stage,  at  the  time  described 
in  the  above  action  of  Peck  and  Wife  v.  Neil,  The  evidence 
was  substantially  the  same,  as  to  the  conduct  of  the  driver, 
and  the  upsetting  of  the  stage;  The  case  was  submitted 
to  the  same  jury,  and  the  extent  of  the  ii\jury  was  the  only 
difference  between  this  and  the  other  case,  Thare  was 
much  difierence  of  opinion  among  the  witnesses  as  to  the 
extent  of  the  ii\jury ;  some  of  them  stating  that  the  iiyury 
received  by  the  plaintiff,  on  the  head,  had  materially  affec- 
ted his  mind.  Others  did  not  agree  with  this,  and  consid- 
ered the  ii\jury  as  not  so  serious. 

The  court  instructed  the  jury,  as  in  the  other  case. 
They  found  for  the  plaintiff,  and  assessed  his  damages  at 
twenty-five  bundled  dollars.  Judgment  was  entered  on 
the  verdict. 
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Piatt  t;.  Olives,  Williams  et  al. 

Tlw  active  partner  of  a  mercantile  partnenkip  mv  transfer  ita  fands. 

Real  estate  parchased  bj  the  partnenhip  is  liable  for  iti  debts. 

Bat  the  acting  partner  cannot  transfer  the  real  estate  of  the  partnership,'  the 
same  as  peiaonal. 

In  Cbancexy  snch  real  estate,  for  the  purposes  of  pajing  the  debts  of  the  partner- 
ship, b  considered  as  personal  property. 

fiat  the  conTejance  of  the  real  estate  of  the  firm,  most  be  made  as  the  statute 


On  the  d^ceaaa  of  one  of  the  partoen,  his  interests  descends  to  his  heirs  at  law, 
■abject  to  the  debts  of  the  partnership. 

A  partner  bj  Culing  to  contribnte  his  share  of  the  partnership  fund,  does  not,  in 
ordinary  caaesy  forfeit  the  interest  which  he  alread  j  has  in  the  firm. 

And  thia  isespcciallj  the  case  wh^re  no  ej^traordinarj  emergency  exists  requiring 
sach  payment. 

A  decree  may  be  made  as  between  defendants.  The  Court  can  only  decree  as 
betwean  parties  to  the  suit,  but  in  equity  it  is  not  essential,  as  at  law,  that  the  par^ 
ties  litigant  diould  all  be  on  opposite  sides  of  the  case. 

Where  a  trustee  disposes  of  the  trust  property  the  eeMtui  qut  trtut  may  claim  the 
thiag  received,  if  it  can  be  identified. 

And  this  maj  be  done,  although  the  property  recaiTed  may  haTo  become  greatly 
incnased  in  Yalne. 

If  the  present  Talue  be  the  resalt  of  skilful  labor,  this  may  not  be  the  case. 

Where  an  election  is  necessary,  the  parties  to  the  bill  praying  a  specific  relief* 
mast  be  considered  as  having  made  it. 

A  trastee  may  convey  his  own  interest,  though  the  assignment  may  not  convey 
the  interests  of  h^s  CMfm  que  irutts. 

The  warranty  of  the  ancestor  does  not  bind  the  heir,  where  the  right  does  not 
vest  before  the  frll  of  the  warranty. 

A  wairaaty,  with  assets  does  bind  the  heir,  and  is  a  good  plea  in  a  /brmadon» 

The  heir  is  nerer  bound  by  a  warranty  unless  the  ancestor  was  bound  by  it. 

A  man  cannot  bind  his  heirs  to  pay  a  sum  of  money  unless  he  is  himself  bound  to 
pay  it. 

The  old  common  law  warranty  if  not  in  form,  in  efiect,  hu  beep  superseded  by 
covenants  reril. 

Robert  Putt  v.  Oliveb  ahd  Wiluabis,  and  oibbbs. 

At  December  term,  1840,  the  main  principles  of  this  case 
were  considered  and  decided  In  the  opinion  then  given. 
Whether  relief  to  the  complainant  shall  extend  to  lots 
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numbered  one  and  two,  or  be  limited  to  the  tracts  given  in 
exchange  for  those  lots,  and  which  were  subsequently 
purchased  by  Oliver,  was  reserved  for  future  decision. 
An  interlocutory  decree  was  entered,  directing  accounts  to 
be  taken,  &c.,  and  the  reports  of  the  masters  being  now 
before  the  Court,  it^e  case  st^ds  for  a  final  decree. 

The  counsel  who  now  appear  foi^the  defendants  did  not 
argue  the  case  at  the  fonp^r  hearing,  and  they  have  been 
indulged  with  a  rp-arguiQent  of  the  whole  cause.  This 
course  has  been  recomn^ended,  by  the  great  amount  of 
property  and  tl^e  numerous  and  important  principles  in- 
volved in  the  decision.  But  zealoi^,  searching,  and  able 
as  the  arguments  have  l^en,  on  the  matorest  consideration 
liiey  have  failed  to  convince  [llie  court  of  any  material 
error  in  their  former  views.  Among  the  many  points 
made  in  the  argun^ent,  three  only  will  hp  now  considered. 
These  were  not  raised,  or  not  fully  discussed,  in  the  former 
argument.       •* 

1.  That  the  land  held  by  tiie  Port  Lawrence  Company 
must  be  considered  0s  personal  property;  ^pd  as  such  was 
liable  to  be  sold  by  Baum,  the  principal  agent. 

2.  That  the  negligence  of  fhe  complainant  woiked  a 
forfeiture  of  his  interests. 

3.  That  no  decree  ag^nst  Oliver  and  Willi^uns  can  be 
entered  in  favor  of  their  co-defendants. 

That  the  active  partner  of  a  mercantile  partnership  may 
transfer  its  funds  placisd  in  Ips  I^ands,  of  what  c)ipuracter 
soever  they  may  be,  is  not  doubted;  and  th^treal  estate, 
purchased  for  the  purposes  of  the  partnership,  is  liable  for 
the  debts  of  the  concern,  is  equally  clear.  But,  from  these 
principles,  it  does  not  follow  that  the  acting  partner  may 
transfer  the  real  estate  of  the  partnership,  the  same  as  per- 
sonal. And  this  is  the  doctrine  for  which  the  defendants* 
counsel  contend. 

They  rely  upon  die  case  of  Sumner  v.  Hampson,  8  Ohio 
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Rep.  364,  in  which  the  court  say:  "  In  the  earlier  stages  of 
the  oommon  law,  no  proper  partnership  in  lands  could^ 
subsist ;  but,  as  social  arrangements  became  more  complex, 
land  was  necessarily  nsed  in  partnership  purposes,  firstly 
as  auxiliary  to  the  general  ol^ects  of  the  association,  or  re- 
ceived for  debts,  and  more  lately  as  direct  capital  stock. 
The  cases  cited  in  the  argument  show,  that  the  same  rules 
^riiich  affect  chattels  have  gradually  been  extended  to  lands 
held  for  partnership  purposes;  that  wherever  partners  man- 
ifest their  intention  to  hold  lands  as  partnership  stock,  either 
by  express  convention  or  by  their  course  of  dealing,  it  will 
be  treated  as  such,  in  all  respects,  by  courts  of  equity." 

The  conveyance  of  real  property  is  regulated  by  statute, 
and  also  its  descent;  and  neither  of  these  modes  is  affected 
by  any  general  law  of  partnership.  Although  lands  be- 
longing to  the  partnership  may  be  liable  for  its  debts,  yet 
iikej  descend  to  the  heir  at  l^w,  and  4o  i^ot  go  to  the  exec- 
ntor.  NeitiitT  in  their  transfer  nor  descent  are  they  re* 
garded  as  personal  propeity ;  but  still,  in  equity,  they  are 
ccHtsidered  sb  liable  fcNr  the  debts  of  the  piurtnersbip,  and 
are  applied  aa  liie  personal  property  of  the  firm. 

Mr.  CoUyer,  in  his  late  work  on  Partnership,  piige  76, 
pves  liie  following  as  the  result  of  the  reported  cases  on 
point:  ^Upon  the  whole,  therefore,  the  bett^  opinion 
to  be,  that  alliiough  the  legal  estate  in  fi'eehold  pro- 
perty, purchased  by  partners  for  the  purposes  of  their  trade, 
will  go  in  the  ordinary  course  of  descent,  yet  the  equitfdble 
interest  in  such  property  will  be  held  to  be  part  of  tbe 
partnership  stock,  and  distributable  as  personal  estate.'* 
To  hold  that  a  partner  in  lands  could  sell  and  transfer 
them  as  he  cocdd  a  bolt  of  muslin,  would  disregard  the  law 
and  its  policy,  and  would  introduce  great  confusion  and 
nnoertainty  in  land  titles. 

It  is  not  perceived  that  the  authorities  cited  can  have 
any  bearing  in  the  present  case.    Nor,  in  the  opinion  of 
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the  court,  has  a  forfeiture  of  his  right  been  incurred  by  the 
complainant  through  his  negligence^  as  contended  under 
the  second  head. 

A  very  late  case,  of  Prendergast  v.  Tiistanj  Michselmas 
term,  1841,  reported  in  the  Law  Journal  Rep.,  vol.  20,  part 
1,  is  a  strong  authority,  it  is  insisted,  to  sustain  the  for- 
feiture. That  decision,  it  seems,  was  made  by  Knight 
Bruce,  vice  chancellor,  in  which  it  was  held  that  a  partner 
in  cert€tin  mines  failing  to  pay  an  instalment  for  some  nine 
or  ten  years,  which  the  company  had  no  right  to  demand, 
forfeited  the  shares  he  had  paid  for.  On  the  supposition 
that  the  demand  of  the  instalment  was  not  authorised,  which 
seems  to  be  admitted,  the  decision  of  Mr.  Knight  Bruce  was 
wrong,  and,  unless  sanctioned  by  higher  authority,  is  enti- 
tled to  but  little  consideration.  But,  if  the  instalment  was 
properly  demanded,  the  decision  was  clearly  right,  as  the 
deed  of  settlement  expressly  provided  '*  that,  if  any  instal- 
ments on  the  shares  should  not  be  paid  within  fourteen 
days  after  the  time  fixed  for  payment,  they  should  be  for- 
feited." There  were  circtunstances,  stated  in  the  opinion 
of  the  vice  chancellor,  which  authorised  the  court  to  refuse 
to  set  aside  a  forfeiture  which  had  been  legally  incurred. 

The  sum  for  which  the  mortgage  was  given,  it  was  al- 
leged, had  been  paid  by  Oliver  to  purchasers  of  lots  in  Port 
Lawrence,  for  moneys  paid  by  them  and  improvements 
made  on  their  lots ;  and,  it  seems,  nearly  half  the  amount 
was  for  moneys  expended  by  Oliver  himself,  as  he  alleged, 
in  paying  for  and  improving  lots  223  and  224,  wfiich  he 
and  Baum  jointly  purchased.  Now  there  was  no  special 
emergency  which  required  the  payment  of  this  mortgage 
debt,  or  the  small  debt  on  which  the  attachment  issued. 
The  payment  was  not  required  for  building  up  the  town, 
but,  on  the  contrary,  it  was  demanded  on  the  hypothesis 
that  the  town  was  to  be  abandoned.  And  it  may  be  pro- 
per to  remark,  that  although  several  of  the  members  of 
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the  Port  Lawrence  Company  were  dead,  and  others  had 
become  insolvent,  the  remaining  partners  were  abundantly 
able  to  pay  any  just  demand  against  the  company. 

Bat  judging  of  the  intention  by  the  action,  the  defendant 
Oliver  was  more  solicitous  of  using  the  debt,  as  a  means  of 
possessing  himself  of  the  property  of  the  company,  than  to 
obtain  the  pajrment  of  it;  and  through  the  instmmentalily 
of  the  mortgage  and  the  attachment,  and  the  co-operation 
of  Baom,  for  about  eight  hundred  dollars,  he  did  acquire 
the  whole  property  of  the  company,  and  the  three  quarter- 
sections  owned  by  the  Piatt  company;  and  by  exchanging 
a  part  of  this  property  for  lots  one  and  two,  he  acquired 
town  lots  223  and  224,  with  their  improvements,  and  all 
the  other  lots,  and  their  improvements.  It  was  the  re- 
imbursement of  the  purchasers  and  improvers  of  these 
lots,  which  constituted  the  mortgage  and  attachment  debts. 
Here  then,  it  seems,  Oliver  had  all  the  lots  with  their  im- 
prorementS)  and  other  property  to  an  immense  amount; 
and  yet  he,  by  the  purchases  under  the  attachment  and  the 
mortgage,  had  not  exhausted  half  the  sum  which  he  paid, 
as  he  alleged,  to  the  purchasers  of  lots.  This  is  a  result  so 
extraordinary  as  to  startle  a  common  obseryer.  It  shows 
the  strong  inducement  he  had  to  go  against  the  property  of 
the  Port  Lawrence  Company,  rather  than  against  the  com- 
pany or  the  individuals  who  composed  it.  For  the  protec- 
tion of  property  thus  acqmred,  a  court  of  chancery  will  not 
be  very  astute  to  seek  for  technical  objections,  or  rules  of 
forfeiture  applied  in  cases  wholly  dissimilar.  The  case 
cited  from  the  Law  Journal,  in  all  its  essential  parts,  is  un- 
like the  one  under  consideration. 

As  regards  the  third  objection,  as  to  a  decree  between 
co-defendants,  it  is  laid  down  in  1  Story's  Eq.,  630:  '^In 
equity,  it  is  sufficient  that  all  parties  in  interest  are  before 
the  court  as  plaintiffs  or  as  defendants ;  and  they  need  not, 
as  at  law,  in  such  a  case  be  on  opposite  sides  of  the  record." 
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2  Story's  Eq.,  729 : ''  In  courts  of  equity,  penona  having  very 
different  and  even  opposite  interests  are  often  made  parties 
defendant."  And  the  court  decreed  as  between  co-defen- 
dants, in  the  case  of  Chiles  v.  Boofiy  10  Peters,  177.  It 
seems,  therefore,  that  it  is  confimnable  to  the  rule  of  pro- 
ceeding in  chancery  to  decree,  as  between  defendants, 
where  they  set  up  conflicting  rights. 

We  come  now  to  consider  the  point  reserved,  whether 
the  relief  shall  be  extended  to  lots  one  and  two,  or  limited 
to  the  property  given  in  exchange  for  those  tracts,  and 
which  was  afterwards  purchased  by  Oliver. 

Although  the  tracts  of  land  conveyed  to  the  Michigan 
University,  in  exchange  for  lots  one  and  two,  on  which  the 
town  of  Port  Lavirrence  was  laid  off,  have  been  purchased 
by  Oliver,  yet  it  appears  that  he  subsequently  disposed  of  a 
considerable  part,  if  not  the  whole,  of  those  tracts  by  valid 
conveyances,  which  places  such  parts,  or  the  whole,  beyond 
the  reach  of  this  court.  It  seems,  therefore,  that  no  exer- 
cise of  the  powers  of  this  court  can  reach  this  proper^. 
The  difEculties,  great  as  they  may  be,  in  reaching  the  parts 
of  lots  one  and  two  which  remain  unsold,  and  the  proceeds 
of  those  parts  which  have  been  sold,  are  far  less  than  those 
which  attend  the  other  tracts; 

Lots  one  and  two  were  received  by  Oliver,  as  before  re- 
marked, in  exchange  for  the  lands  of  the  Port  Lawrence 
Company,  tracts  three  and  four,  and  the  four  quarter  sec- 
tions which  belonged  to  the  Piatt  Company.  The  Port 
Lawrence  Company  and  the  Piatt  Company,  therefore,  as 
the  cestui  que  trusts^  may  claim  lots  one  and  two.  This  is 
resisted,  on  the  ground  that  Oliver  was  guilty  of  no  fraud 
in  the  transaction,  but  acted  in  good  faith ;  and  that  there 
is  no  case  where  a  trust  is  raised  by  implication,  that  a 
court  of  chancery  has  exacted  a  penalty  from  the  trustee ; 
that  the  property  has  been  made  valuable  by  the  skill,  labor, 
intelligence,  and  influence  of  Oliver  and  his  associate  Wil- 
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liams;  and  that,  to  require  tbem  now  to  account  for  the  in- 
creased value  of  the  property,  would  be  unjust  and  unpre- 
cedented. 

The  court  have  taken  a  veiy  different  view  of  the  case, 
and  they  suppose  that  they  are  sustained  by  the  whole  cur- 
rent of  authority. 

In  their  former  opinion  the  court  have  not  characterised, 
in  strong  terms,  the  acts  of  Oliver;  they  supposed  it  was 
unnecessary  to  do  so.  But  they  cannot  now  refrain  from 
saying,  that  there  is  nothing  in  the  whole  transaction  which, 
in  their  judgment,  can  shield  him  from  liability  for  lots  on^ 
and  two. 

In  2  Story's  Eq.,  502,  it  is  laid  down,  that  ^'  where  a  party 
purchases  trust  property,  knowing  it  to  be  such,  from  the 
trustee,  in  violation  of  the  objects  of  the  trust,  courts  of 
eqoi^  force  the  trust  upon  the  conscience  of  the  guilty 
party,  and  compel  him  to  perform  it,  and  to  hold  the  pro- 
perty snbject  to  it,  in  the  same  manner  as  the  trustee  held 
it  It  has  been  truly  said  by  an  eminent  judge,  that  Ihe 
only  thing  to  be  enquired  of  in  a  court  of  equity,  in  cases  of 
flus  sort,  is,  whether  the  property  bound  by  the  trust  has 
come  into  the  hands  of  persons  who  were  either  compella- 
ble to  execute  the  trust,  or  to  preserve  the  property  for  the 
persons  entitled  to  it."  2  Madd.  Oh.  Pr.,  103, 104;  Jeremy 
on  Equi^  Jnrisd.,  B.  2,  ch.  3,  p.  281 ;  Adair  v.  Shaw,  1  Sch. 
&  Lefr.,  2a2. 

"  Where  ever  the  property  of  a  party  has  been  wrongfully 
misapplied,  or  a  trust  fund  has  been  wrongfully  converted 
into  another  species  of  property,  if  its  identity  can  be  traced, 
it  will  be  held  in  its  new  form  liable  to  the  rights  of  the 
original  owner,  or  cestui  yue  trusV^  The  rule  is,  that  pro- 
perty covered  with  a  trust,  however  converted  ot  exchanged 
finr  other  property,  and  into  whose  soever  hands  it  may  pass, 
with  notice,  is  still  charged  with  the  trust.  The  principle 
is  lUnstrated  in  2  Story's  £q.,  503,  by  supposing  A  receives 
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money  from  B  to  purchase  a  horse,  and  he  buys  a  carriage; 
B.  is  entitled  to  the  carriage,  and  may  sue  for  it  even  at 
law.  And  further,  "  it  matters  not  in  the  slightest  degree 
into  whatever  other  form,  different  from  the  original,  the 
change  may  have  been  made,  whether  it  be  that  of  pro- 
missory notes,  or  of  goods,  or  of  stock;  for  the  produce 
of  a  substitute  for  the  original  thing  still  follows  the  nature 
of  the  thing  itself,  so  long  as  it  can  be  ascertained  to  be 
such." 

The  case  of  Docker  v.  Somes^  2  Mylne  &  Keene,  665,  goes 
farther,  as  to  the  liability  of  the  trustee,  than  the  case  now 
under  consideration.  Chancellor  Brougham  says,  ^'The 
solicitor  general  has  put  a  case  of  a  very  plausible  aspect, 
with  a  view  of  deterring  the  court  from  taking  the  course 
which  all  principle  points  out.  He  feigned  the  instance  of 
an  apothecary  buying  drugs  with  one  hundred  pounds  of 
trust  money,  and  earning  one  thousand  pounds  a  year  by 
selling  them  to  his  patients;  and  so  he  might  have  taken 
the  case  of  trust  money  laid  out  in  purchasing  a  piece  of 
steel,  or  a  skein  of  silk,  and  these  being  worked  up  inte 
goods  of  the  finest  fabric,  where  the  work  exceeds  by  ten 
thousand  times  the  material  in  value.  But  these  instances, 
in  truth,  prove  nothing,  for  they  are  cases  not  of  profit  on 
stock,  but  of  skilful  labor  very  highly  paid;  and  no  reason* 
able  person  would  ever  dream  of  charging  a  trustee,  whose 
skill  thus  bestowed  had  so  enormously  augmented  the  value 
of  the  capital,  as  if  he  had  only  obtained  from  it  a  profit." 

And  the  counsel  for  the  defendants  contend,  that  the  case 
at  bar  falls  within  the  category  of  the  cases  supposed  by 
the  chancellor,  in  reply  to  the  one  put  by  the  solicitor  gen- 
eral. And  they  propose  to  return  the  piece  of  steel  or  the 
skein  of  silk,  as  all  that  justice  can  demands 

Had  not  this  argument  been  made  in  a  printed  form,  I 
should  not  have  supposed  it  to  have  been  made  delibe- 
rately.    I  can  suppose  a  case  in  which  it  might  have 
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applied.  If,  of  the  soil  of  lots  one  and  two,  bricks  had 
been  made,  potters'  ware,  or  any  thing  else  of  great  value, 
and  which  had  been  sold  for  more  than  ten  thousand  times 
the  value  of  the  soil,  the  argument  used  would  be  eonclu- 
sive  to  show  that  the  cestui  que  trusts  could  not  claim  the 
sum  realised.  In  the  language  of  Chancellor  Brougham, 
that  would  not  have  been  a  case  of  profit  on  stock,  but  of 
'^skilful  labor  very  highly  paid." 

What  is  the  case  imder  consideration?  Only  a  part  of 
lots  one  and  two,  perhaps  less  than  one-half  or  one-third, 
has  been  sold  by  the  defendants.  By  the  general  advance 
of  the  country  in  improvements  and  in  population,  by  the 
great  canals  made  by  the  States  of  Ohio  and  Indiana, 
which  are  united  and  pass  through  these  lots,  by  the  rail- 
road which  extends  from  Toledo  to  the  interior  of  Michi- 
gan, by  the  great  improvements  made  of  the  town  by  the 
purchasers  of  lots,  and,  above  aU,  by  the  eligible  site 
ailbrded  by  tracts  one  and  two  for  a  great  city,  they  have 
increased  inunensely  in  value.  Whatever  of  labor  or  skill 
the  defendants,  Oliver  and  Williams,  may  have  performed, 
which  conduced  to  this  great  result,  is  a  proper  subject  of 
compensation;  as,  also  any  expenditures  which  they  have 
made  in  laying  oQt  the  town,  or  in  improving  it.  Even 
their  general  superintendency  may  be  satisfied  by  a  just 
compensation.  This  case,  in  fact,  difiers  not  in  principle 
from  an  ordinary  one,  where,  by  a  disregard  of  the  trust, 
the  trustee,  or  his  assignee,  vidth  full  notice,  comes  into  the 
possession  of  property,  which,  under  propitious  circum- 
stances, is  rapidly  enhanced  in  value.  And  it  would  be  a 
new  head  in  equity,  that  this  rapid  advance  should  shelter 
the  Imstee  from  liability.  In  plain  language,  that  if  the 
trustee,  by  his  wrongful  acts,  had  made  rather  a  bad  bar- 
gain, the  property  in  his  hands  might  be  reached  by  the 
cntia  que  trust;  but  if  he  has  shown  great  sagacity  apd 
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tact  in  selecting  property  so  sitaated,  as  to  oatstrip  in  value 
all  other  property  in  the  neighborhood,  he  is  freed  from 
responsibility.  At  least,  that  he  shall  not  be  held  to  ac- 
connt  for  the  property  at  its  increased  value. 

Upon  the  whole,  we  think,  upon  principle  and  authority, 
the  defendants,  Oliver  and  Williams,  are  bound  to  account 
to  the  cestui  qwe  tnists  for  tracts  one  and  two.  That  lliey 
must  receive  a  liberal  compensation  for  their  general  sup^v 
intendency,  the  amount  of  which,  to  be  somewhat  influen- 
ced by  the  high  qualities  requisite  for  the  business,  and  the 
success  with  which  it  was  managed.  That  they  shall  also 
be  reimbursed  for  expenditures  by  them  for  the  laying  off, 
building  up,  and  advancing  the  town.  Those  expenditures 
having  been  made  by  them  in  promoting,  as  they  supposed, 
their  own  interest,  must  be  taken  to  have  been  made  in 
good  faith. 

Where  lots  have  been  sold,  and  the  purchase  moneys 
received,  the  defendants  must  account.  But  for  smns  lost 
through  the  unfaithfulness  of  agents,  they  are  not  to  be 
held  responsible. 

It  is  objected,  that  this  is  a  case  requiring  an  election, 
and  that  under  no  circumstances  can  relief  be  given  to  any 
of  tJie  cestui  que  trusts,  except  to  the  complainant,  he  being 
the  only  one  who  has  made  an  election.  That  infants  and 
femmes  covert  are  concerned,  who  will  not  be  bound  by  the 
decree,  and  may,  when  they  shall  become  of  age  or  dis- 
covert, elect  to  take  the  property  originally  held  by  the 
cestui  que  trusts,  or  prefer  a  personal  remedy  against  the 
defendants,  Oliver  and  WilUams. 

All  the  parties  in  interest  are  before  the  court,  with  very 
few  exceptions,  either  as  complainant  or  defendants;  and, 
of  course,  have  made  their  election.  And  the  decree  of  the 
court,  as  above  indicated,  being  manifestly  for  the  advan- 
tage of  those  concerned,  would  be  presumed  to  have  been 
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made  with  their  consent.  As  to  those,  if  any,  who  are  not 
parties  to  the  suit,  their  interests  are  in  no  way  affected  by 
diis  proceeding. 

S<»ne  of  the  defendants,  whose  rights  are  in  conflict 
witii  those  of  Oliver  amd  Williams,  have  not  answered  the 
bill;  bat,  with  the  assent  of  the  complainant,  they  have  been 
made  defendants,  and  claim  imder  the  facts  and  circum- 
fitances  set  out  in  the  bill.  These  persons  have  made  their 
election  as  fully  as  if  they  had  answered  the  bill  at  length. 
Indeedythey  assent  to  its  truth.  And  this  is  the  under- 
Btanding  of  all  the  parties  concerned.  Their  rights  may  be 
as  fidly  opposed  as  those  of  the  complainant.  In  fact,  they 
all  claim  under  the  same  right,  and  the  only  difference 
between  the  rights  asserted  by  them  and  the  complainant 
is,  that  some  of  them  clain^  under  assignments.  These 
assignments,  from  the  original  cestui  que  trusts^  must  be 
proved,  and  may  be  controverted  by  the  defendants,  Oliver 
and  Williams.  In  this  respect  they  will  have  as  wide  a 
range,  and  as  ample  an  opportunity  to  contest  these  trans- 
fers, as  if  the  claimants  were  plaintiffs.  The  court  do  not 
perceive  much  force  in  the  objection,  either  on  the  ground 
of  eleetion  or  inconvenience. 

A  question  is  made  whether  Baum,  by  his  mortgage  on 
the  property  of  the  Port  Lawrence  Company,  and  after- 
-waids  by  his  assignment  to  Oliver  of  the  certificates  for  the 
same,  did  not  transfer  the  individual  interest  he  held  in 
that  company.  Baum  undoubtedly  had  a  right  to  transfer 
his  individual  interest  in  the  Port  Lawrence  Company,  at 
any  time,  and  in  any  manner,  he  might  choose;  and  the 
court  think  that,  although  he  acted  as  trustee,  and  as  such 
transcended  his  power  in  attempting  to  transfer  the  pro- 
|»erty  to  Oliver,  yet  such  transfer  must  be  held  good  to  the 
extent  of  his  individual  interest. 

It  is  contended,  that  Baum  had  a  right  to  execute  the 
imvtgage  as  trustee,  and  that,  although  the  purchase  by 
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Oliver  under  the  attachment  and  the  mortgage  may  be  in- 
valid, yet  the  warranty  in  the  mortgage  deed  binds  the 
cestui  que  trusts. 

It  has  already  been  decided,  that  the  defendants,  Oliver 
and  Williams,  held  the  property  in  tnist  for  the  cestui  que 
trusts,  virith  the  exception  of  Baum's  interest;  and  that  tracts 
one  and  two,  having  been  received  in  exchange  for  a  part 
of  the  above  property,  and  the  fom*  quarter-sections  owned 
by  the  Ratt  Company,  are  also  held  by  them  in  trust.  Now, 
if  the  purchase  by  Oliver,  and  afterwards  by  Williams,  sub- 
stituted them  as  trustees  in  the  place  of  Baum,  giving  them 
a  lien  only  for  the  money  paid  by  Oliver,  it  is  not  perceived 
how  the  warranty  can  have  any  effect.  A  lien  on  land  is 
not  a  property  in  it.  The  warranty  can  have  no  other 
effect  as  to  the  cestui  que  trusts  generally,  than  if  there  had 
been  no  proceedings  on  the  mortgage.  It  may,  perhaps, 
estop  the  heirs  of  Baum,  so  far  as  they  may  claim  his  inter- 
est by  descent. 

But  it  is  contended  that  the  warranty  estops  the  right  set 
up  by  the  heirs  of  Baum,  which  they  purchased  long  after 
his  decease,  with  assets  of  the  estate  that  descended  to 
them;  and  it  is  supposed  that  the  rule  in  Shelley^s  case  ap- 
plies to  the  one  under  consideration.  That  rule  is,  ^'when 
the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  immediately  or  mediately,  to  his  heirs  in  fee 
or  in  tail,  that  always  in  such  cases  the  words  heirs,  &c., 
are  words  of  limitation  of  the  estate,  and  not  words  of  pur- 
chase." The  court  do  not  perceive  the  application.  No 
part  of  the  right  referred  to  ever  vested  in  Baum,  and,  of 
course,  it  did  not  descend  to  his  heirs.  The  heirs  acquired 
it  by  purchase,  and,  as  regards  the  present  question,  it  is 
immaterial  whether  the  purchase  was  made  with  the  assets 
of  the  estate  descended  to  the  heirs,  or  with  other  means. 

A  warranty  must  be  annexed  to  some  estate  which  is 
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capable  of  supporting  it;  for,  if  a  person  covenants  to  war^ 
rant  land  to  another,  and  makes  him  no  estate,  or  makes 
him  an  estate  that  is  not  good,  and  covenants  to  warrant 
the  thing,  in  these  cases  the  warranty  is  void.  4th  Cruise 
Di.,  378.  The  warranty  must  take  effect  in  the  lifetime  of 
the  ancestor,  who  must  be  boimd  by  it;  for  the  heir  shall 
never  be  bound  by  an  express  warranty,  unless  the  an- 
cestor was  bound  by  it.  Ahd  the  heir  must  claim  in  the 
same  right  that  the  ancestor  did.    4  Cruise  Di.,  379. 

Where  the  right  is  hot  in  esse  in  the  heir,  or  any  of  his  an- 
cestors, at  the  time  of  the  fall  of  the  weirranty,  there  it  shall 
not  bind.  Also,  a  warranty  shall  never  bar  any  estate  that 
is  in  possession,  reversion,  or  remainder,  that  is  not  dives- 
ted, displaced,  or  turned  to  a  right  before  or  at  the  time  of 
the  fall  of  the  warranty.    Rp.  Co.  Litt.,  359. 

By  the  conmion  law,  the  heir  shall  never  be  bound  td  any 
express  warranty  but  where  the  ancestor  was  bound  by  the 
same  warranty ;  for  if  the  ancestor  were  not  bound,  it  can- 
not descend  upon  the  heir.  If  a  man  make  a  feoffment  in 
fee,  and  bind  his  heirs  to  warranty,  this  is  void,  because  the 
ancestor  himself  was  not  bound.  Also,  if  a  man  bind  his 
bdrs  to  pay  a  sum  of  money,*  this  is  void.  Th«  Co.  Litt., 
262,  263. 

From  these  authorities  it  is  clear  that,  in  all  cases  of 
lineal  and  express  warranty,  the  heir  is  not  bound  unless  the 
ancestor  was  bound;  so  that,  at  some  time  before  the  death 
of  the  ancestor,  the  right  must  vest  in  him  and  descend  to 
the  heir,  to  bind  the  heir  by  the  warranty. 

Now  the  right  in  controversy  was  not  in  esse  at  the  de- 
cease of  Baum,  but  was  purchased  by  his  heirs  subsequentiy 
to  his  death.  The  warranty,  therefore,  was  never  binding 
on  him,  and  cannot  bind  his  heirs. 

This  conclusion  is  not  shaken  by  the  position  of  the  de- 
fendants' counsel,  that  a  lineal  warranty  with  assets  will 
Und  the  heir.     That  doctrine  was  laid  down  by  Littleton, 
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on  which  Coke  says,  (Th.  Co.  litt.,  325,)  '<  here  it  appear- 
eth  by  Littleton,  that  a  lineal  warranty  and  assets  is  a 
good  plea  in  a  formedon  in  the  descender,  wherein  it  is  to 
be  known  that  if  tenant  in  tail  alieneth  with  warranty  and 
leave  assets  to  descend,  if  the  issue  in  tail  doth  alien  the 
assets  and  die,  the  issue  of  that  issue  shall  recover  the  land, 
because  the  lineal  warranty  descendeth  only  on  him  with- 
out assets ;  for  neither  the  pleading  of  the  warranty  with- 
out the  assets,  nor  the  assets  without  the  warranty,  is  any 
bar  in  the  formedon  in  the  descender.  But  if  the  issue  to 
whom  the  warranty  and  assets  descended  had  brought  a 
f&rmedxm^  and  by  judgment  had  been  barred  by  reason  of 
the  warranty  and  assets;  in  that  case,  albeit  he  alieneth  the 
assets,  yet  the  estate  tail  is  barred  for  ever." 

The  old  conmion  law  warranties,  if  not  in  form,  in  effect 
have  been  superseded  by  covenants  real.  2  Bl.  Com.,  304. 
No  personal  action  lay  at  common  law  upon  the  warranty ; 
and  when  an  action  was  brought,  as,  for  instance,  a  com- 
mon recovery  against  the  tenant,  he  vouched  his  warrantor 
who  was  duly  summoned  to  appear;  and  judgment  was 
given,  that  the  demandant  shall  recover  seisen  of  the  lands 
in  question,  and  that  the  tenant  shall  recover  against  the 
voucher  lands  of  equal  value  to  those  warranted  by  him 
and  now  lost  by  liis  default. 

In  the  same  page  Coke  says,  *^  if  the  heir  in  tail  briDgeth 
a  vmt  oi  formedotij  and  a  lineal  warranty  of  his  ancestor, 
inheritable  by  force  of  the  tail,  be  pleaded  against  him, 
with  this,  that  assets  descended  to  him  of  fee  simple  which 
he  hath  by  the  same  ancestor  that  made  the  warranty ;  if 
the  heir  that  is  demandant  may  annul  and  defeat  the  war- 
ranty, that  sufficeth  him ;  for  the  descent  of  other  tenements 
of  fee  simple  maketh  nothing  to  bar  the  heir  without  the 
warranty." 

Now,  under  die  old  forms  of  proceeding  on  the  wairanty, 
ihe  heirs  of  Baum  would  not  be  bound,  for  the  reason  that 
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he  was  not  at  any  time  during  his  life,  the  right  or  estate 
not  being  in  esse.  But,  in  addition  to  this  consideration^ 
no  judgment  is  now  given  against  the  vouchee  for  other 
lands  of  equal  value  on  his  warranty,  but  a  personal  ac* 
tion  is  brought  on  his  covenant. 

We  think  tiiat  the  sale  to  Rowan  of  the  interest  of  Steel 
in  the  Port  Lawrence  Company,  under  the  deed  of  trust  to 
Edwards,  was  valid;  and  also  the  transfer  of  one  and  a 
half  shares  to  Ewing  by  Rowan.  And  the  transfer  of  Mack 
and  others  to  Ewing  of  their  interests,  we  also  think  is 
sufficiently  proved. 


Masscb's  Heibs  v.  Graham's  ADBfnnsrRAToss  et  al. 

The  ordinances  of  Lord  Bacon  itiU  gOTem  bills  of  review. 

Thejr  maj  be  filed  lor  errors  of  law,  for  new  matter  or  proof  material  in  the  case, 
of  whidi  the  pertj,  at  the  hearin|^,  had  no  knowledge. 

If  the  new  matter  wonid  have  changed  the  decree,  though  foreign  to  the  issue,  it 
is  ground  Ibr  a  review. 

The  mode  of  filing  a  bill  of  review  is,  bjr  petition  setting  forth  the  grounds,  and 
aakiBg  leave  to  file  the  bill. 

As  the  practice  is  new  in  this  court,  the  bill  beii^  filed  in  the  present  case,  coii> 
sidered  as  s  petition  for  leave,  &c. 

bk  England,  before  the  enrolment  of  a  decree,  a  bill  of  review  will  not  lie. 

To  aathofise  a  review,  the  evidence  most  not  only  be  newljr  discovered,  b«t  it 
mast  appear  tfast  by  the  use  of  reasonable  diligence  it  conld  not  have  been  discotered. 

A  miscalculation  in  the  amount  of  the  decree,  bj  which  the  defendant  is  charged 
with  a  larger  sum  than  he  should  be,  may  be  corrected,  and  the  ground  of  review 
obviated  by  entering  a  credit  for  the  amount,  on  the  unsatisfied  decree. 

It  is  not  necessary  in  all  cases  to  comply  with  a  decree  before  it  can  be  reviewed. 

As  for  instance  the  execution  of  a  conveyance. 

Application  for  leave  must  present  optima  facie  case  for  a  review.  On  the  hearing, 
the  same  grounds  may  be  conndered. 

lapse  of  time  will  bar  a  review.  Especially  where  the  death  of  peitoiks  interested 
in  the  tranaactions,  leaves  no  probability  of  explanation. 

The  granting  of  a  bill  of  review  is  not  a  matter  of  right. 

6 
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Messrs.  ScoU  and  Massie  for  the  complainants,  Messrs. 
Leomard  and  Stansbury  for  the  defendant. 

OPINION   OF  THE  COUBT. 

This  case  was  argued  at  the  last  term,  and  continued  un- 
der advisement.  It  is  a  bill  of  review  to  set  aside  a  decree 
entered  against  the  complainants,  at  September  term  1815, 
on  the  ground  of  new  matter  and  proof  discovered  since  the 
entry  of  the  decree. 

The  ordinances  of  Lord  Bacon  still  govern  bills  of  review. 
They  may  be  filed  for  error  in  law  appearing  in  the  decree, 
or  for  new  matter  or  proof  material  in  the  case,  of  which 
the  party  had  no  knowledge  at  the  hearing.  There  is  some 
contrariety  in  the  decisions,  whether  the  newly  discovered 
matter  must  not  be  such  as  would  have  been  pertinent  to 
the  issue  at  the  hearing.  But  the  better  opinion  seems  to 
be,  that  this  is  not  necessary.  If  the  matter  be  of  a  hature 
to  have  changed  the  decree,  though  foreign  to  the  issue,  it 
affords  ground  for  a  review.  Story  on  Eq.  PI.  sec.  416. 
Partridge  v.  Usborne,  Russ.  Rep.  195.  3  Atk.  83.  2  Free* 
man  31. 

There  is  also  some  want  of  concurrence  in  the  authorities 
whether  the  new  proof  must  not  relate  to  facts  which,  at 
the  heariilg,  were  not  attempted  to  be  pirdved.  And  whether 
merely  cumulative  evidence  of  facts  controverted  at  the 
heariilg  is  admissible.  If  the  new  proof  be  of  such  a  char- 
acter da  to  have  caused  a  different  decree,  it  is  not  perceived 
why  it  sliould  not  he  ground  for  a  bill  of  review,  whether  it 
relate  to  new  facts,  or  facts  contested  at  the  hearing.  But 
whether  the  grouild  be  newly  discovered  matter  or  ^roof, 
it  must  clearly  appear  that  the  party,  at  the  hearing,  had 
no  knowledge  of  it,  and  could  have  had  none  by  using  rea- 
sonable diligence.  Young  v.  Keighly^  16  Ves.  318.  Ord  v. 
Noely  6  Madd.  127.     Bingham  v.  Dawson^  I  Jac..  Rep.  243. 
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A  bill  of  review  for  newly  discovered  matter  or  proof, 
mast  be  filed  by  leave  of  the  court;  for  errors  in  law,  it  may 
be  filed  without  leave.  This  is  the  English  practice,  and 
we  have  adopted  it. 

The  mode  of  application  for  leave  to  file  such  biU,  is,  by 
petition  setting  out  substantially  the  original  proceeding, 
and  the  new  matter  or  proof  on  which  a  reversal  of  the 
decree  is  prayed.  No  such  petition  has  been  filed  in  the 
present  case.  Indeed,  from  the  firame  of  the  bill  first  filed, 
it  was  difficult  to  sQ,y  whether  it  was  an  original  bill  for 
relief,  a  bill  in  the  nature  of  a  bill  of  review,  or  a  bill  of 
review.  It  partook  more  of  the  nature  of  an  original  bill 
than  of  any  other.  But  amendments  have  been  made,  so 
as  to  give  the  bill  now  before  us,  the  form  of  a  bill  of  re- 
view. And  the  first  question  is,  whether  this  bill,  on  a  mo- 
tion for  leave  to  file  it,  shall  be  considered  as  a  regular  pe- 
tition for  such  leave. 

Forms  may  sometimes  appear  tedious,  if  not  unneces- 
sary; but  in  judicial  proceedings,  they  should  never  be 
lightly  regarded.  They  are  the  result  of  experience  and 
practical  knowledge ;  and  are  often  the  best  evidences  of 
the  law.  They  contain  in  themselves  certainty,  and  when 
sustained  by  proof,  lead  to  certain  results. 

So  far  as  regards  the  present  proceeding,  the  formality  of 
a  petition  is  supposed  to  have  been  dispensed  with^  At  a 
previous  term,  with  a  view  to  bring  this  case  to  a  hearing, 
and  meet  tiiie  wishes  of  the  counsel,  an  order  was  entered 
that  the  cause  should  stand  for  argument  as  on  an  applica- 
tion for  leave  to  file  the  bill,  and  also  on  the  merits.  This 
departure  fit>m  form,  induced  by  the  peculiar  circumstances 
of  the  case,  is  not  to  be  drawn  into  precedent. 

Befi^re  the  enrolment  of  a  decree,  in  England,  a  bill  of 
review  to  set  it  aside  does  not  lie,  but  a  supplemental  bill, 
or  a  bill  in  the  natuj^e  of  a  bill  of  review.  All  decrees  in 
that  country,  until  their  enrolment,  are  considered  interlo- 
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cutory;  and  this  is  the  reason  of  the  above  role.  Cooper's 
Eq.  PI.  88,  89;  Mitford  PL  by  Jeremy,  90.  But  in  this  coun- 
try, generally,  decrees  are  matters  of  record;  and  in  the 
courts  of  the  United  States,  they  are  uniformly  so  consid- 
ered. Dexter  v.  Arnold^  5  Mason's  Rep.  303,  810, 311.  As 
the  decree  was  entered  in  1815,  and  this  bill  was  not  filed 
until  1885,  the  statute  of  limitation  is  relied  on  to  bar  the 
right  of  complainants.  As  a  bill  of  review  for  errors  appa- 
rent in  the  decree,  is  in  the  nature  of  a  writ  of  error»  the 
same  limitation  applies  to  it.  Story  Eq.  PI.  sec.  410. 
Smith  V.  C%,  Ambl.  Rep.  645.  3  Bro.  Ch.  Rep.  639.  But  it 
would  seem  the  statute  should  not  operate  against  a  bill  of 
review  for  newly  discovered  matter,  only  from  the  time  of 
such  discovery.  Five  years,  by  the  statute,  bars  a  writ  of 
error;  but  five  years  from  the  discovery,  in  this  bill,  did  not 
elapse  before  it  was  filed. 

A  reversal  of  this  decree  is  asked,  on  two  grounds.  1.  A 
mistake  in  the  calculation  of  interest.  2,  Payments  made 
by  the  conveyance  of  land,  ajid  otherwise,  and  not  credited. 

From  the  original  bill,  it  appears  that  Nathaniel  Massie, 
the  ancestor  of  the  complainants,  acted,  for  many  years,  aa 
the  agent  of  Grah^,  of  Virginia,  in  the  sale  of  Ohio  lands. 
That  on  the  7th  of  Augusti  1805,  ft  settlement  between  the 
parties  took  place,  in  which  Massie  was  found  indebted  to 
Graham  in  the  sum  of  $13,674  96;  for  the  payment  of 
which,  the  10th  of  September  following,  a  bond  was  execu- 
ted. Massie  continued  to  act  as  agpnt  until  t|ie  23rd  of 
February,  1807,  when  his  agency  was  revoked  in  a  pow^ 
of  attorney  given  by  Graham  to  Robert  Means.  Another 
settlement  was  had  between  Massie  and  Graham,  by  hia 
attorney.  Means,  the  30th  June,  1807,  in  which  the  debt  of 
Massie  was  increased  to  $16,512  96.  To  secure  this  cer- 
tain lands  were  mortgaged.  A  bond  was  also  executed  for 
$8,834  67»  the  1st  of  August,  1807,  payable  1st  July,  1809. 

In  Novemberi  1813,  Massie  died,  and  in  1814  the  bill  was 
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filed  agaiiiflt  his  administrators  and  heirs,  to  foreclose  the 
abore  mortgage.  The  court  decreed  a  payment  of  the 
snm  of  $16,512  96,  Mdth  interest  on  $12,674  96  from  the 
19th  of  September,  1805,  the  time  the  first  bond  became 
due ;  on  the  smn  of  $3,834  67,  from  the  Ist  July,  1807,  the 
amount  of  the  second  bond,  and  the  mortgaged  premises 
were  ordered  to  be  sold,  &c. 

It  is  insisted,  that  the  bond  for  the  sum  of  $3,834  67 
included  up  to  its  date  the  interest  on  the  first  bond]  and 
that  the  decree  should  only  have  required  the  payment  of 
interest  on  the  gross  sum  from  the  date  of  the  last  bond. 
This  would  make  a  difference  between  the  sum  decreed 
and  the  sum  due  of  $1,373  12. 

That  the  above  mistake  occurred,  is  not  seriously  contro- 
Terted  by  the  defendant's  counsel.    But  they  contend — 

1.  That  this  mistake  is  no  ground  for  a  IhU  of  review; 

2.  That  it  was  the  result  of  negligence ; 

3.  That  there  is  a  larger  sum  still  due  and  unpaid  under 
the  decree,  and  they  are  willing  to  enter  a  credit  for  the 
amount  claimed. 

It  is  said,  in  Seton  on  Decrees,  399,  that  in  case  of  mis- 
casting and  miscounting,  where  the  matter  appears  from 
the  decree  itselT  to  be  mistaken,  it  may  be  corrected  by  an 
order.  The  court  will  at  any  time  correct  a  mere  dericaf 
error  in  a  judgment,  where  the  error  is  apparent;  and  so  in 
a  decree  where  the  error  appears  fropi  the  decree  itself,  it 
may  be  corrected  in  a  summary  mode  by  the  court.  But  is 
such  the  error  complained  of? 

In  the  first  place,  the  error  does  not  appear  fi*om  the 
decree  itself.  It  can  only  be  made  to  appear  by  evidence 
showing  the  consideration  of  the  second  bond.  Had  that 
bond  been  given,  as  might  well  be  presumed,  for  moneys 
reeeived,  or  other  ground  of  indebtment  discovered  with  the 
fifit  bond,  the  decree  was  correct.    And  its  incorrectness 
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can  only  be  shown  by  proof  that  the  second  bond  included 
the  interest  up  to  its  date,  on  the  first  bond.  The  error, 
therefore,  cannot  be  considered  as  merely  formal,  nor  one 
which  the  court,  on  motion,  may  order  to  be  corrected. 

Are  the  complainants  chargeable  with  negligence,  in  not 
discovering  this  evidence,  and  using  it  at  the  hearing? 

It  is  not  enough  that  the  evidence  was  not  within  the 
knowledge  of  the  party  at  the  hearing,  but  it  must  appear 
that  it  could  not  have  been  known,  by  using  reasonable 
diligence. 

In  the  cases  of  Bingham  v.  Dawson^  I  Jacob's  Rep.  244, 
and  Harvey  v.  MurreUy  Harper's  Eq.  Rep.  257,  it  was  held 
that  the  absence  of  an  inventory  which  might  have  been 
procured  at  the  proper  office  by  a  search,  could  not  be  a 
ground  for  a  bill  of  review.  Yawng  v.  KeigUyy  16  Yes.  338. 
Dexter  v.  Arnold^  5  Mason's  Hep.  312.  Livingston  v.  HvUbs, 
3  John.  Gh.  Rep.  124.  If  there  be  any  laches  or  negligence, 
the  party  is  not  entitled  to  relief.  And  the  question  here 
arises,  whether  there  was  negligence,  in  this  case,  charge- 
able to  the  complainants. 

The  present  complainants  being  infants  at  the  hearing 
in  1815,  they  were  represented  by  a  guardian  ad  litems 
appointed  by  the  court.  Still,  if  this  guardian  were  guilty 
of  gross  negligence,  it  might  conclude  the  rights  of  the 
complainants.  But,  in  this  respect,  there  is  no  proof  of 
9Uch  negligence. 

It  is  hardly  to  be  expected  that  the  guardian  should  have 
searched  for  the  memoranda  of  the  second  settlement. — 
Th^re  was  nothing  on  the  face  of  the  second  bond  to  show 
that  it  included  the  interest  on  the  first  bond;  and  such  a 
presumption  could  not  arise.  It  was  ascertained  from  the 
notes  of  the  settlement;  and  these,  under  the  circumstances, 
we  do  not  think  the  guardian  was  required  to  search  for. 
Of  this  error  in  the  calculation  of  interest  the  complainants 
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Hiay^  therefore,  take  adyantage  by  a  bill  of  review;  unless 
the  remittitur  proposed  by  the  counsel  for  the  defendants 
shall  change  their  right  in  this  respect. 

By  the  calculation  of  the  complainants'  counsel,  there 
remains  unpaid  on  the  decree  only  the  sum  of  $1,042  73, 
exclusive  of  costs,  a  sum  less,  by  $333,  than  the  amount 
erroneously  charged  for  interest.  This  calculation  adds 
the  interest  up  to  the  time  of  the  sale  of  the  mortgaged 
premises.  But  the  defendant's  counsel  produce  a  very  dif- 
ferent result,  by  adding  the  interest  up  to  the  time  the 
money  was  paid.  And  this  is  in  conformity  with  the 
decree.  It  avoids  compound  interest,  by  ordering  the  pay- 
ment of  the  two  bonds,  with  interest  from  their  dates  until 
paid.  Thb  mode  of  calculation  leaves  a  balance  due  on 
the  decree  including  costs,  after  deducting  the  interest 
erroneously  computed.  A  remiitUur  of  this  interest  will 
correct  the  error  complained  of;  and  of  course,  in  that  par^ 
ticolar,  remove  all  ground  for  a  bill  of  review. 

An  objection  is  made  to  the  filing  of  this  bill,  on  the 
ground  that  the  decree,  sought  to  be  reversed,  has  not  been 
performed.  This  is  generally  a  good  objection.  But  there 
are  cases  where  a  review  of  a  decree  is  allowed,  though  it 
has  not  been  performed; 

By  one  of  the  ordinances  of  Lord  Bacon,  the  decree  must 
be  performed  before  a  bill  of  review  can  be  brought.  If 
the  decree  be  for  land,  the  possession  of  it  must  be  surren- 
dered; if  it  be  for  moneys  the  money  must  be  paid.  But  if 
any  act  be  decreed  which  extinguishes  the  party's  right  at 
common  law,  as  making  of  an  assurance  or  release,  acknow- 
ledging satisfaction,  or  canceling  of  bonds,  it  may  be  dis- 
pensed with,  on  the  special  order  of  the  court.  So,  where 
the  party  is  unable  to  pay  the  money  decreed.  Story  on 
Eq.  H.  sec.  406.  Partridge  v.  Usbome,  5  Russ.  Rep.  195, 
344,  253.  2  Jdtn  Chan.  Hep.  488.  Mit.  PL  by  Jeremy,  88.' 
1  How.  £q.  side,  329.     The  proposed  remittitur  being  en- 


48  OHIO. 

Ma«He*t  Hein  «.  Onhuu'i  Adm'n  «Dd  othen. 

tered)  this  objection  does  not  lie  to  tbe  present  bill,  for  llie 
balance  of  the  decree  which  remains  unsatisfied  is  very 
small,  and  it  may  be  a  matter  of  doubt  whether  such  bal- 
ance will  amount  to  more  than  the  costs. 

Before  the  other  grounds  for  leave  to  file  this  bill  are 
considered,  it  may  be  proper  to  inquire  how  far,  on  a  peti- 
tion for  leave,  matters  of  explanation  or  defence  may  be 
examined. 

In  the  case  of  Hodges  v.  MuUUnny  Bland's  Rep.  506,  the 
chancellor  said,  *'  on  application  for  leave  to  file  a  bill  of 
review,  on  the  ground  of  newly-discovered  ^latter,  I  consi- 
der more  correct  that  the  propriety  of  granting  the  leave 
should  be  at  once  fully  investigated;  that  proofii  should  be 
admitted  in  relation  to  it;  and  that  the  question  should 
be  then  finally  determined-" 

But  this  seems  not  to  be  the  course  of  the  court.  If  leave 
be  given  to  file  ,the  bill,  tiie  defendant  in  his  answer  may 
contest  the  materiality  of  ihe  evidence,  and  the  fact  of  its 
having  been  newly  discovered.  On  the  petition  a  strong 
prima  facie  case  should  be  made  out,  and,  to  prevent  abuse 
in  such  proceeding,  counter  affidavits  may  be  received,  and 
other  evidence  against  the  facts  stated  in  the  petition. — 
Dexter  v.  AmoU,  5  Mason's  Rep.  809.  But  this  being  only 
a  preliminary  proceeding,  the  defendant  ought  not  to  be 
concluded  fi'om  contesting  the  facts  on  the  hearing  of  the 
bill  of  review. 

The  second  ground  for  leave  to  file  this  bill  is,  a  receipt 
by  Robert  Means,  agent  for  Graham,  dated  81st  July,  1807. 
This  paper  acknowledges  the  receipt  of  two  notes;  one 
given  by  Jozabad  Lodge  for  two  hundred  and  forty-six  dol* 
lars ;  the  other  by  John  Timberlake,  for  three  hundred  and 
twenty-seven  dollars  and  eighty-nine  cents,  due  the  1st  of 
October  ensuing,  '^  which  said  notes,  when  collected,  to  be 
paid  John  Graham  on  account  of  said  Massie,-"  also,  ^re- 
ceived said  Massie's  relinquishment  unto  his  portion  of 
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bonds  and  debts  now  due  in  the  hands  of  Nathaniel  Pope, 
the  whole  amount  thereof  being  eleven  hundred  and  fifty- 
two  dollars  and  seventy  cents,  the  one-third  thereof  being 
said  Massie's  proportion ;  and  also  bonds  and  debts  not  due 
for  land  sold  by  said  Pope  for  five  hundred  and  nine  dollars 
and  sixly-five  cents;  the  one-third  thereof  being  said  Mas- 
sie's  proportion;  that  when  all  or  part  thereof  is  received, 
to  be  likewise  applied  to  said  Massie's  credit  with  said 
Graham."  Pope,  in  the  sale  of  lands,  was  the  agent  of 
Graham,  and  also  of  Massie.  No  part  of  these  sums  were 
credited  in  the  decree,  and  it  is  insisted  that  all  of  them 
should  have  been  so  credited. 

Nearly  thirty-four  years  have  elapsed  since  this  receipt 
was  given.  Massie,  Graham  and  Dunn,  and  perhaps 
Means,  are  dead.  No  explanation  can  now  be  given  of 
the  transaction,  except  what  appears  on  the  face  of  the 
receipt,  and  some  memoranda  in  regard  to  subsequent 
dealings  between  Maesie  and  Graham.  To  allow  a  review 
of  a  decree  afier  so  great  a  lapse  of  time,  and  under  such 
circumstances,  would  require  strong  evidence.  Evidence 
not  clear,  or  which  is  susceptible  of  a  difierent  application, 
must  be  held  insufficient. 

This  receipt,  it  must  be  observed,  is  dated  the  day  before 
the  last  mortgage  bond  bears  date.  And  as  this  bond  was 
given  on  a  settlement  of  accounts,  subsequently  to  the 
other  bond  in  the  decree,  which  had  been  given  on  a  prior 
settlement,  the  inference  is  at  least  plausible  that  the  sums 
named  in  the  receipt  were  to  be  credited  on  the  bonds. 
And  this  inference,  if  weakened^  is  not  overthrown  by  the 
words  in  the  receipt  that,  ''the  notes  (or  money)  when 
collected  were  to  be  paid  to  Graham  on  account  of  said 
Maaeie."  To  be  paid,  on  account,  in  common  parlance, 
may  not  always  refer  to  an  open  account,  but  may  mean 
to  the  credit  of  the  party.  The  language  of  the  receipt, 
therefore,  does  not  necessarily  lead  to  the  conclusion  that 
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these  payments  were  not  to  be  made  on  the  bonds.  Other 
facts  in  the  case,  though  not  connected  with  this  receipt, 
may  shed  some  light  upon  it. 

Now  if  it  shall  appear  that  the  settlement  on  which  the 
second  bondi;<riis  given  was  not  final,  but  that  open  ac- 
counts of  monied  and  other  transactions  remained  between 
the  parties,  the  inference  would  be  that  the  sums  named  in 
the  receipt  when  paid  were  to  be  applied  on  such  accounts. 

On  the  18th  December,  1809,  Nathaniel  Massie,  in  writ- 
ing, acknowledged  to  Walter  Dunn,  to  have  received  of 
Joseph  West  two  hundred  and  twenty-one  dollars,  the  6th 
December,  1806,  for  John  Graham,  *' which  he  would  settle 
and  account  for  at  any  time."  And  again,  on  the  28d  of 
the  same  month  and  year,  he  acknowledged  that  he  had 
received  one  hundred  and  tw'enty-six  dollars  and  fifty  cents, 
'<  on  account  of  Graham,  which  he  promised  to  pay  to  Dunn 
at  any  time." 

And  it  seems,  by  a  paper  signed  by  Massie,  dated  10th 
May,  1810,  that  he  was  authorised  to  sell  the  land  mort- 
gaged to  Graham,  at  a  fixed  price.  And  this  paper  shows 
that  the  bonds  were  unpaid  at  its  date.  It  also  appears, 
though  not  perhaps  in  an  unexceptionable  form,  that  cer- 
tain sums  specified  in  the  receipt  of  Means,  which  were 
paid  to  Graham,  he  credited  to  Massie.  The  facts  in  the 
case  ftilly  establish,  that,  subsequently  to  the  mortgage, 
Massie  received  moneys  of  Graham  on  land  sales ;  that  at 
the  settlement  on  which  the  mortgage  was  given,  all  the 
moneys  thus  received  were  not  embraced,  and  consequently 
the  settlement  was  not  a  final  one.  This  also  appears  from 
the  correspondence  of  the  parties  and  certain  contracts 
respecting  lands.  So  that  if  Massie  ceased  to  be  the  gene- 
ral agent  of  Grahiun  after  the  power  was  given  to  Means, 
he  still  continued  to  act  as  agent  to  some  extent,  not  only 
in  regard  to  past,  but  future  transactions. 

Taking  into  view  the  facts  and  circumstances  which  bear 
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up<m  the  receipt  of  Means,  instead  of  showing  that  the 
sums  named  in  the  receipt  were  intended  to  be  applied, 
when  received,  to  the  payment  of  the  mortgage  bonds,  they 
rather  lead  to  a  different  conclusion.  And  this,  connected 
wi^  the  great  lapse  of  time,  must  be  held  conclusive 
against  the  sufficiency  of  this  ground  for  leave  to  file  the 
bill. 

The  third  ground  relied  on  is,  that  payments  on  the  mort- 
gage debt  were  made  by  the  conveyance  of  certftin  lands 
to  Graham,  and  the  payment  of  certain  moneys  to  Dunn  as 
agent  for  Graham. 

On  the  22d  June,  1810,  Walter  Dunn  writes  to  Massie 
from  Richmond,  Vii^ginia,  that  he  had  received  one  hundred 
sixteen  debars  and  sixty-nine  cents,  which  he  had  entered 
to  his  credit  Willi  his  uncle  Graham.  And  the  8th  May, 
1811,  Dunn  received  thirty-three  dollars  and  thirty-three 
cents,  being  at  Richmond,  which  were  placed  to  Massie's 
credit  with  Graham.  And  also  the  15th  August,  1811,  Dunn 
received  one  hundred  and  twenty-one  dollars  from  Massie. 
These  sums  it  is  insisted  should  have  been  credited  on 
the  mortgage  bonds,  and  that  not  having  been  so  credited, 
nor  in  the  decree,  it  is  ground  for  a  review  of  the  decree. 

There  is  no  evidence  that  these  payments  were  made  on 
the  mortgage.  And  can  such  payment  be  inferred,  when 
the  evidence  shows  an  open  account  of  money  and  land 
transactions,  between  the  parties,  at  the  time  of  the  pay- 
ments. To  authorbe  the  leave  prayed,  it  is  not  enough 
that  the  evidence  shoxdd  bring  the  mind  to  balance  proba- 
bilities. The  fact  of  payment,  and  of  its  having  been  newly , 
discovered,  must  be  clear.  Such  is  not  the  proof  in  regard 
to  the  above  items. 

The  complainants  rely  on  two  deeds  for  certain  tracts  of 
land  executed  by  Massie  to  Graham,  and  a  deed  executed  by 
Abijah  Oneal  to  Graham^  for  three  hundred  and  f<Hrty  acres. 
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for  the  consideration  expressed  of  two  thousand  nine  hun- 
dred and  thirty  two  dollars,  as  showing  a  payment  of  that 
amount  on  the  mortgage.  There  is  no  evidence  of  the  con- 
sideration for  these  conveyances,  nor  how  it  was  paid,  ex- 
cept what  the  deeds  contain.  And  there  is  nothing  on  the 
face  of  the  deeds  which  show  how  the  consideration  was 
paid,  or  was  intended  to  be  applied.  The  facts  in  the  case 
authorise  a  presumption  that  the  lands  were  not  conveyed 
in  payment  on  the  mortgage. 

It  seems  that  in  February,  1810,  Massie  owed  Graham  on 
account  of  warrants  located,  five  tracts  of  land,  amounting 
to  four  thousand  five  hundred  and  thirty-five  acres.  And 
that  by  an  agreement  executed  the  19th  November,  follow- 
ing, Massie  binds  himself  to  convey  to  said  Graham  nine 
hundred  and  fifteen  acres  in  addition.  Without  adverting 
to  other  and  similar  transaction^  between  these  parties,  it 
may  be  assumed  as  highly  probable,  that  the  three  tracts 
conveyed  to  Graham,  as  above,  were  conveyed  to  him  on 
other  considerations  than  payment  on  the  mortgage. 

The  granting  of  a  bill  of  review  is  not  a  matter  of  right. 
This  is  tiie  import  of  Lord  Bacon's  ordinance.  In  the  ex- 
ercise of  its  sound  discretion  the  court  may  refuse  leave  to 
file  a  bill  for  new  discovered  evidence,  although  the  facts, 
if  admitted,  would  change  the  decree.  Story  Eq.  PI.  sec. 
417.  BeuTiet  v.  Lee,  2  Atk.  528.  Wilson  v.  Wall,  2  Case 
Rep.  8.  Young  v.  Keighly,  16  Ves.  Rep.  348.  Partridge  v. 
Usbomey  5  Russ.  Rep.  245.  Dexter  v.  Amoldy  5  Mason's  Rep. 
315.     Thomas  v.  Harvie's  Heirs,  10  Wheat.  Rep.  146. 

The  grounds  on  which  this  application  rests  have  been 
examined  with  some  minuteness;  and  with  the  exception 
of  the  first  one,  which  is  obviated  by  a  remittitury  there  is 
no  clear  and  satisfactory  evidence  of  payment  to  any 
amount,  having  been  made  on  the  mortgage.  Indeed,  in 
every  instance  the  presumption  is  rather  against  such  pay* 
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ment  If,  on  each  evidence,  after  the  lapse  of  more  than 
thirty  years,  the  parties  all  being  dead,  a  decree  should  be 
reviewed,  great  mischief  would  result.  The  application 
for  leave  to  file  the  bill  is  overruled. 


The  United  States  i;.  John  Patterson. 

A  Biawhal  of  the  United  States  is  bound  to  pay  oyer  to  his  deputies  and  assist- 
aats,  is  taking  the  census,  the  same  funds,  or  their  equivalent,  which  he  may  have 
receired  from  the  govemmeut. 

And  if  be  pay  less,  he  is  liable  to  the  penalty  of  five  hnnd|^  dollars,  under  the 
act  of  the  3d  of  March,  1839. 

An  informer  is  a  competent  witaess,  although  he  may  receive  a  part  of  the.  pen- 
alty.   This  is  not  strictly  the  rale  at  the  common  law. 

But  it  is  founded  on  necessity  and  policy,  and  is  sow  folly  established. 

A  sale  of  treasury  not^  by  the  pfarshal  for  currency,  at  eigh^  per  cepf.  premium 
and  a  payment  of  his  deputy  in  such  currency,  is  a  violation  of  the  law, 

opinion  of  the  court. 

This  is  an  indictment  against  the  defendant  for  having, 
as  marshal  of  the  United  States  for  the  district  of  Ohio, 
paid  his  deputies  for  taking  the  sixth  census,  less  than  he 
received  from  the  government,  for  the  same  service.  The 
11th  section  of  the  act  of  the  3d  of  March,  1639,  in  relation 
to  the  taking  of  said  census,  provides,  *^that  if  any  mar- 
shal, in  any  district  within  the  United  States  or  territories, 
shall,  directly  or  indirectly,  ask,  demand  or  receive,  of 
any  assistant  to  be  appointed  by  him  under  this  act,  any 
fee,  reward  or  compensation,  for  the  appointment  of  such 
assistant  to  discharge  the  duties  required  of  such  assistant, 
any  portion  of  the  compensation  allowed  to  the  assistant 
by  this  act,  the  said  marshal  shall  be  deemed  guilty  of  a 
misdemeanor  in  office,  and  shall  forfeit  and  pay  the  amount 
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of  five  hundred  dollars  for  each  ofience,  to  be  recovered  by 
suit  or  indictment,"  &c. 

As  the  informer,  under  this  statute,  receives  one  half  the 
penalty,  on  conviction,  being  called  as  a  witness,  he  was 
objected  to,  as  incompetent.  ^^  An  informer,  who  is  entitled 
to  any  part  of  the  penalty,  is,  in  general,  incompetent  to 
give  evidence ;  but  in  some  instances  the  testimony  of  in- 
formers has  been  received,  where  a  statute  could  receive 
no  execution  unless  the  party  seeking  to  recover  the  pen- 
alty were  admitted  as  a  witness."  4  Phil,  on  Ev.  166. 
Howard  v.  Shipley,  4  East,  180.  Mead  v.  Robinson^  Willes, 
425.  Although  by  the  common  law  informers  entitled  to  a 
part  of  the  penalty  are  incompetent,  yet  by  the  particular 
provisions  or  policy  of  several  acts  of  parliament,  they 
may  be  admitted.  "  In  a  prosecution  on  Stat.  21  Geo.  III. 
chap.  37,  against  exporting  machinery,  the  informer  is  com- 
petent. So  on  a  prosecution  for  penalties  imder  Stat.  9 
Ann,  chap.  14,  sec,  5,*  the  loser  of  money  at  cards  may 
prove  his  loss.  And  on  a  prosecution  under  Statute  23 
Geo.  II.  chap.  13,  sec.  1,  for  seducing  artificers  to  go  out 
of  the  kingdom,  the  prosecutor  is  a  comp^tent  witness, 
although  entitled  to  a  moiety  of  the  penalty."  In  neither 
of  the  above  acts  is  it  provided  that  the  informer  mi^  be  a 
witness. 

In  the  United  States  v.  Murphy  et  aly  16  Peters,  213,  it  was 
h^ld  that  an  informer  was  a  competent  witness,  although 
be  received  a  part  of  the  penalty,  *^  upon  the  ground  of 
necessity  and  of  public  policy,  and  of  attaining  the  manifest 
objects  of  the  statute,  and  the  ends  of  justice." 

The  informer,  being  sworn  as  a  witness,  stated,  that 
being  appointed  by  the  marshal  to  take  the  census  in  the 
county  in  which  he  lived,  was  sworn  as  such;  that  he  per- 
formed the  work,  and  was  entitled  to  receive  as  his  com- 
pensation five  hundred  thirty-ei^t  dollars  and  twenty- 
six  cents;  that  he  received  from  the  defendant  a  lett^ 
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enclosing  a  check  for  five  hundred  and  twenty  dollars  and 
twenty-six  cents,  on  the  Columbus  Bank ;  that  eighteen  dol- 
lars were  retained  under  the  pretence  that  the  return  was 
imperfect,  and  had  to  be  corrected.  The  witness  returned 
the  cheek,  and  requested  that  he  might  receive  his  pay  in 
treasury  notes.  Afterwards,  when  witness  saw  defendant 
at  Gohunbus,  he  proposed  to  receive  from  him  a  thousand 
doU&r  draft,  but  the  defendant  refused  to  pay  it,  saying  that 
he  had  no  funds,  but  those  in  the  Franklin  Bank.  This 
was  about  the  9th  of  July,  1841.  Subsequently,  defendant 
offered  the  witness  a  check  on  the  receiver  at  Jeffersonville, 
to  pay  other  claims  which  the  witness  might  have,  if  he 
ivould  pay  specie  in  change,  the  check  being  large.  This 
the  witness  could  not  do.  The  witness  then  received  the 
check  first  transmitted  to  him,  demanded  specie  of  the 
bank,  but  was  refused,  and  he  was  obliged  to  receive  cur- 
rency,  which  was  at  a  discount  of  some  six  or  ten  per  cent. 
He  used  the  paper  at  a  loss  of  ten  per  cent.  Defendant 
refused  to  pay  the  witness  the  premium  for  which  he  sold 
the  treasmy  notes.  Witness  ofiered  to  take  less ;  but  this 
also  was  refiised. 

It  was  proved  that  treasury  notes  were  worth  nine  or  ten 
per  cent«  in  currency.  The  treasury  notes  remitted  to  the 
defendant  were  sold  by  him  for  eight  per  cent. 

The  cause  was  argued  before  the  jury,  by  the  counsel  on 
both  sides. 

The  court  instructed  the  jury,  that  a  payment  in  currency 
of  less  value  than  the  treasury  notes  received  by  the  gov- 
ernment, was  a  violation  of  the  act  above  cited,  and  sub- 
jected the  defendant  to  the  penalty  prescribed  by  it;  that 
no  public  officer  can  speculate  upon  the  funds  of  the  public 
placed  in  his  hands  for  disbursement;  that  the  act  was 
designed  to  prevent  such  an  use  of  the  public  money. 
But  if  a  deputy,  knowing  his  rights,  should  voluntarily 
receive  in  payment  that  which  was  of  less  value  than 
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specie^  he  would  have  a  right  to  waive  his  claim  in  this 
respect.  But,  if  he  was  ignorant  of  his  rights,  or  if  knowing 
them,  was  compelled  by  circumstances  to  receive  less  than 
the  entire  sum  in  specie,  or  its  equivalent,  the  defendant 
must  be  found  guilty.  If  the  assistant,  in  this  case,  was 
paid  in  a  currency  of  less  value  than  treasury  notes,  by 
eight  per  cent.,  the  defendant  as  much  violated  the  law  as 
if  he  had  retained  the  same  per  cent.,  paying  the  balance 
in  specie. 
The  jury  found  the  defendant  guilty,  &c. 
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There  mutt  be  an  answer  denjing  the  fraud  charjg^  in  the  bill^  in  Slippoit  of  the 
plea. 

The  answer  being  broader  than  the  plea,  overmles  it. 

Frand  mast  be  denied  in  the  plea  as  well  as  in  the  answet. 

Where  one  defence  is  made  bj  the  plea,  and  another  by  the  answer,  the  plea  will 
be  ordered  to  stand  for  an  answer. 

The  ordinance  of  1787  regulates  the  form  of  conveyance  of  real  estate. 

An  equity  may  be  auigned  or  transferred  ih  any  form  not  prohibited  by  law. 

Though  an  equity  be  conveyed,  under  the  forms  of  a  legal  right,  it  does  not 
change  the  title. 

The  recordation  of  a  deed,  conveying  an  equity  only,  would  not  be  notice  under 
the  law. 

A  record  of  a  deed  in  Kentucky,  for  lands  in  Ohio,  is  no  notice  to  a  siAMeqfteBi 
purchaser. 

A  copy  of  such  record  is  not  evidence. 

The  cohtents  of  a  deed,  destroyed  by  accident,  may  be  proved  by  parol. 

Whei'e  there  has  been  a  great  lapse  of  time,  strict  proof  of  a  destroyed  deed,  un- 
der which  parties  have  claimed,  may  be  dispensed  with. 

The  recording  of  a  copy  of  a  deed  in  this  State,  can  have  no  effect. 

Where  any  act  has  been  done  by  the  trustees,  under  A  trust  deed,  it  is  evidence 
of  an  acceptance  of  the  trust. 

An  agency  must  be  proved  to  bind  the  parties  interested. 

A  trustee  is  presumed  to  act  for  the  benefit  of  his  eesiwi  qu€  trust. 

Under  certain  circumstances  he  may  convey  to  an  innocent  purchaser  for  a  valu- 
able consideration. 
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No  grtaimr  interest  can  be  conveyed  hy  the  grantor  than  is  vested  in  hinu 

It  isnid  that  a  deed  is  to  be  constmed  most  strongly  against  the  grantor. 

The  reason  for  this  rule  is  not  perfectly  salisfactory. 

Jo  explaining  an  instrument  all  the  ]mrts  of  it  most  be  taken  together. 

Less  strictnesa  in  the  description  of  the  property  is  required  in  a  eonttaot  to 
convey*  than  in  a  deed  of  conveyance. 

There  being  no  proof  of  indebtedness  by  the  grantor,  the  trust  deed  cannot  b^ 
held  frandnlent. 

Occasional  insanity  arising  from  ilitempetance,  not  sufficient  to  set  aside  a  con- 
tract 

An  assignment  of  a  miJitary  warrant,  under  which  a  claim  has  been  asserted  for 
many  years;  may  be  presnmed  to  be  genuine,  and  tc^  haVfe  been  made  for  a  valnable 
ooosidcratioD. 

After  the  lapse  of  nearly  half  a  century,  the  consideration  for  such  a  contract 
cannot  be  expected  to  be  clearly  established. 

A  deed  executed  by  an  executor  nndth  a  will  before  the  emanation  of  the  patent, 
can  convey  no  1^^  title. 

Bat  if  the  patent  issue  in  the  name  of  the  executor,  it  operates  in  favor  of  the 
prior  conveyance  by  way  of  estoppel. 

And  thia  effect  follows,  wh^tbef  thfc  will  authorises  the  executor  to  convey 
or  not. 

A  warranty  is  limited  by  the  nature  of  the  estate  conveyed. 

It  must  have  an  estaie  upon  which  to  operate. 

A  deed  must  have  upon  its  face  all  the  requisites  of  a  valid  instrument. 

Where  a  deed  conveys  title,  a  warranty  can  never  operate  by  way  of  estoppel. 

^liere  an  interest  passes  under  the  deed  there  can  be  no  estoppel. 

The  statute  of  limitations,  under  the  decision  of  the  Supreme  Couft  of  Ohio,  bars 
the  heirs  of  a  nofi-resident,  by  an  adverse  possession  of  twenty  ^eafs,  duiing  the 
life  of  the  ancestor. 

But  lapee  of  time  will  operate  as  a  bar,  against  a  non-resident,  under  certain  cir- 
cnmstsnces,  although  the  statute  does  not  run  agaiost  him. 

Chancery  will  always  refuse  its  aid  against  conscience  whef'e  the  demand  is  stale 
and  there  has  been  great  negligence. 

bt  their  bill  the  complainants  set  vtp  a  claim  to  a  certain 
tract  of  land}  in  possession  of  the  defendants,  ai^d  to  which 
they  claim  title ;  and  a  decree  for  the  title  and  possession 
is  prayed. 

It  seems  that  General  Robert  Lawson,  the  ancestor  of 
the  complainants,  having  served  in  the  Virginia  continental 
line  in  the  revolutionary  war,  received  for  his  services  a 
nuUtaiy  warrant  No.  1721,  for  ten  thousand  acres  of  land ; 
which,  before  the  4th  June,  1794,  was  located  in  the  Y ir- 
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ginia  military  distriot,  in  this  state,  in  tracts  of  one  thousand 
acres  each;  under  the  following  numbers  of  entries.  1704, 
1705,  1706,  1707, 1714, 1715,  1716,  1717,  1718,  1719. 

On  the  4th  June,  1794,  as  the  biU  states,  an  Indenture  of 
three  parts  was  entered  into  between  Robert  Lawson  of 
Fayette  county,  Kentucky,  of  the  first  part,  Sarah  his  wife 
of  the  second  part,  and  James  Speed,  George  Thompson, 
Joseph  Crockett,  and  George  Nicholas  of  the  third  part, 
which  was  duly  signed  and  delivered;  and  which  for  the 
considerations  therein  expressed,  conveyed  to  the  said  par- 
ties of  the  third  part,  and  to  their  heirs,  executors,  adminis- 
trators and  assigns  of  them,  their  survivors  and  survivor,  one 
hundred  and  fifty  acres  of  land  on  which  Lawson  then 
lived;  ''also  two  thousand  acres  of  military  land  situated 
on  White  Oak  Greek,  on  the  north  west  side  of  the  Ohio, 
being  the  land  mentioned  in  the  first  entry  made  for  the 
said  Lawson  on  the  surveyor's  books;"  and  also  among 
other  real  and  personal  estate,  "  five  thousand  acres  of  land 
on  the  north  west  side  of  the  Ohio,  being  part  of  the  land 
obtained  by  the  said  Lawson  for  his  military  services,  and 
part  of  ten  thousand  acres  which  have  been  laid  ofi*  in  lota 
of  one  thousand  acres  each,  and  being  the  last  entries  made 
in  the  name  of  said  Lawson."  To  have  and  to  hold  the 
lands,  &c.  to  them  the  said  James  Speed,  George  Thompson, 
Joseph  Crockett  and  George  Nicholas,  their  heirs  and  as- 
signs forever;  and  to  the  survivors  and  survivor  of  them, 
their  heirs  and  assigns  forever;  upon  the  special  trust  that 
they  vdll  permit  the  said  Lawson  and  his  wife,  and  the  sur- 
vivor; and  the  said  Sarah,  if  she  should  again  separate 
from  her  husband,  to  use,  occupy,  possess  and  ei^oy  during 
their  natural  lives,  and  the  life  of  the  survivor,  under  the 
exceptions  above  stated,  the  one  hundred  and  fifty  acres  of 
land  in  Fayette  county,  &c.;  and  that  they  will  convey 
the  same  to  whom  she  may  appoint,  by  any  instrument  of 
writing  under  her  hand,  and  attested  by  one  witness,  sub- 
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ject,-^  &c.,  and  also  that  they  wUl "  convey  the  two  thousand 
Bjcren  of  land  on  White  Oak  Creek,  to  either  of  the  sons  of 
the  marriage  to  whom  the  said  Sarah  shall  direct;  unless 
the  trustees  shall  judge  it  proper  to  dispose  of  any  part  or 
parts  of  the  said  tract  for  the  use  of  the  family,"  &c.,  and 
the  trustees  were  authorised  to  convey,  as  specified,  to  the 
children  of  the  said  Lawson,  in  different  parcels,  the  five 
thousand  acres.  And  the  said  Lawson  covenanted  with 
the  trustees  that  he  would  at  no  future  time, '^ofier  any 
personal  violence  or  injury  to  his  wife,  and  that  he  would 
abstain  from  the  intemperate  use  of  every  kind  of  spiritu- 
ous liquors,  and  that  if  he  should  any  time  thereafter  again 
oflfer  any  personal  violence  or  iiyury  to  his  wife,  the  trus- 
tees were  authorised  to  dispossess  him  of  the  hundred  and 
fifty  acres  of  land,"  &c.  Entries  1707  and  1714,  the  com- 
plainants aver,  covered  the  two  thousand  acres  conveyed 
by  the  above  deed;  and  that  the  five  thousand  acres  con- 
veyed were  covered  by  entries  1718, 1719, 1704, 1705  and 
1706. 

On  the  16th  August,  1706,  Lawson  made  an  assignment 
to  one  John  O'Bannon,  of  three  thousand  three  hundred 
and  thirty-three  and  one-third  acres,  of  the  part  of  his  war- 
rant which  had  not  been  surveyed,  for  value  received.  This 
assignment  is  charged  to  have  been  without  consideration, 
and  when  the  mind  of  Lawson,  by  intemperance,  was  ren- 
dered unfit  to  make  a  contract,  and  notice  of  the  trust  deed 
by  O'Bannon  is  averred. 

That  on  the  25th  August,  1796,  O'Bannon,  well  knowing 
that  the  aforesaid  entry  of  1707,  had  been  conveyed  by  the 
trast  deed,  fraudulently  withdrew  it,  and  re-entered,  in  his 
r,wn  name,  965  acres,  under  the  same  number,  on  the  wa- 
jers  of  Straight  creek.  This  is  the  tract  in  controversy  in 
*iiis  suit. 

O'Bannon  having  obtained  the  plat  and  certificate,  de- 
l  orited  them,  before  the  12th  February,  1799,  in  the  De- 
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partment  of  State,  and  applied  for  a  patei^t..  That  the 
trosteeQi  by  their  agent,  Joshaa  Lewis,  |3ntered,  on  the 
above  day,  a  caveat,  against  the  issuing  of  ^  patent  on  this 
fraudulent  proceeding.  And  afterwards,  on  the  9th  May, 
18|1,  the  Department  of  State  suspended  the  further  issu- 
ing of  patents  on  the  warrant  of  Lawson. 

Lawson  and  wife  remained  together  but  a  short  time 
after  the  execution  of  the  trust  deed.  Mrs.  Lawson  went 
to  Virginia,  where  she  died,  in  1809,  never  having  appoint- 
ed, as  provided  by  the  trust  deed,  to  whom  conveyances 
should  be  niade.  Lawson,  in  1800,  was  taken  to  Virginia, 
and  remained  in  Richmond,  supported  by  charity;  his  mind 
and  bo4y  l^eing  in  a  most  deplorable  condition,  until  his 
death,  ^yhich  took  plaQe  four  years  before  the  death  of  his 
wife.  In  1800,  George  Nicl^olas,  one  of  the  trustees,  died; 
and  some  time  afterwards  James  Speed  and  Joseph  Crock? 
ett,  also,  died ;  by  which  the  trust  estate  vested  in  George 
Thompson,  the  survivor,  and  his  heirs.  On  the  22d  March, 
1834,  George  Thompson  died,  and  left  George  G.  Thomp- 
son, one  of  the  complainants,  his  son  and  only  heir  at  li^w, 
in  whom  the  trust  estate  became  vested. 

Various  disabilities,  and  non-residence,  are  alleged  in  the 
bill,  as  an  excuse  under  the  statute  of  ^^litations  and  the 
lapse  of  time. 

John  O'Bannon  died  in  January,  1812,  bstving  made  a 
will,  and  appointed  Robert  Alexander,  Esquire,  i^nd  George 
T.  Gotten,  his  son-in-law,  executors.  And  on  the  2l8t  of 
December,  1816,  Gotten  fraudulently  and  with  full  notice 
of  the  trust  deed,  the  bill  alleges,  obtcdned  a  patent,  froni 
the  General  Land  Office,  in  his  own  name,  "  as  executor  of 
the  last  will  and  testament  of  the  said  John  O'Bannon,  in. 
trust,  for  the  uses  and  purposes  mentioned  in  his  will,  for 
the  tract  of  965  acres."  O'Bannon  left  several  devisees, 
who  are  not  v^diin  the  jurisdiction  of  this  court. 

Some  years  before  the  emanation  of  the  patent,  Gotten, 
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as  executor,  conveyed  the  land  to  William  Lytic,  who  had 
purchased  it  from  O'Bannon,  in  his  life  time.  Gotten  died, 
testate,  some  time  after  he  obtained  the  patent. 

The  defendants  plead  in  bar,  that  they  are  purchasers 
from  Lytic,  and  those  claiming  imder  him,  for  a  valuable 
consideration,  without  notice,  and  they  exhibit  their  deeds, 
&c.  They  also  file  an  answer  in  support  of  their  plea,  in 
which  the  friaud  alleged  in  the  bill,  and  all  facts  going  to 
show  equity  in  the  claim  of  the  complainants,  are  denied.* 
And  in  an  amended  answer  they  set  up  in  bar  the  statute 
of  limitations  and  lapse  of  time. 

The  complainants  took  issue  on  the  plea,  and  filed  a 
general  replicatiop. 

The  first  question  arises  on  the  state  of  the  pleadings. 

The  answer  is  not  only  full  to  the  whole  merits  of  the 
biU,  but  it  sets  up  new  and  substantive  defences :  the  stat- 
ute of  }imitations  and  lapse  of  time.  The  bar  alleged  in 
the  plea  is  a  hanafide  purchase  for  a  val|iable  consideration 
withoi^t  notice. 

There  is  some  confusion  in  the  authorities  apd  in  the 
elementary  treatises,  as  to  the  extent  and  efiect  of  an  an- 
swer in  support  of  a  plea.  In  a  note  in  Mit.  240,  it  is  said, 
"that  in  the  cases  in  the  court  of  Exchequer,  it  seems  to 
have  been  supposed  that  the  answer  in  support  of  the  plea 
overruled  the  plea.  But  an  answer  can  only  overrule  a 
plea,  where  it  applies  to  matter,  which  the  defendant,  by 
his  plea,  declines  to  answer,  demanding  the  judgment  of 
the  court,  whether  by  reason  of  the  matter  stated  in  the 
plesk,  he  opght  to  be  compelled  to  answer  so  much  of  the 
bill.''  In  such  a  case,  the  answer  being  broader  than  the 
plea,  overrules  it.     Story's  Eq.  PL  532. 

Where  fraud  is  alleged  in  the  bill,  it  should  be  denied 
in  the  plea,  and  also  in  an  answer  in  support  of  the 
plea.  The  complainant  is  entitled  to  the  oath  of  the 
defendant,  and  if  the  answer  do  not  deny  the  fraud,  the 
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plea  may  be  overruled  absolutely,  or  only  as  an  immediate 
bar,  saving  the  benefit  of  it  to  the  hearing  of  the  eause. 
^  Story's  Eq.  PL  536-7.  But  the  objection  here  is,  that  the 
answer  sets  up  a  different  defence  from  that  made  in  the 
plea.  In  Story's  Eq.  PI.  537-8,  it  is  said,  "  if  one  defence 
is  made  by  the  answer,  and  another  by  tha  plea,  the  plea 
will  be  ordered  to  stand  for  an  answer."  In  such  case,  the 
plea  is  considered  as  a  part  of  the  answer,  and,  with  leave 
of  the  court,  may  be  excepted  to.  Story's  Eq.  PI.  543. 
As  the  answer  in  this  case  brings  the  plea  clearly  within 
the  rule  stated,  it  must  be  considered  merely  as  a  part  of 
the  answer. 

The  complainants  rest  their  right  mainly  on  the  trust 
deed;  and  it  is  necessary  to  inquire  into  the  execution  and 
effect  of  that  deed. 

The  Ordinance  of  1787  for  the  government  of  the  North- 
western Territory,  provides,  that  "  real  estate  may  be  con- 
veyed by  lease  and  release,  or  bargain  and  sale,  signed, 
sealed  and  delivered  by  the  person  being  of  full  age  in 
whom  the  estate  may  be,  and  attested  by  two  witnesses, 
provided  such  conveyance  be  acknowledged,  or  the  execu- 
tion thereof  duly  proved,  and  be  recorded  within  one  year 
after  proper  magistrates,  courts  and  registers  shall  be  ap- 
pointed for  that  purpose."  Under  this  law,  the  deed  of 
trust  is  alleged  to  have  been  executed. 

The  provision  in  the  Ordinance  refers  to  the  legal  and 
not  the  equitable  conveyance  of  real  estate^  An  equity 
like  the  one  in  question  could  be  conveyed  by  an  assign- 
ment on  the  warrant,  or  on  a  separate  paper,  as  well  as  by 
a  deed  containing  all  the  solemnities  required  by  the  Ordi- 
nance. Lawson  had  only  an  equitable  title  arising  from 
entry,  to  the  Ohio  lands  named  in  the  trust  deed.  That 
deed,  if  duly  executed,  conveyed  to  the  trustees  the  title 
which  Lawson  had  in  these  lands;  but  the  character  of  the 
instrument  could  convey  no  higher  or  better  title  than  he 
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pO80Maed.  The  lands  iu  Kentocky  and  in  Virginia)  which 
the  deed  purported  to  convey,  may  have  been  conveyed  in 
fee ;  the  fee  at  the  time  being  vested  in  the  grantor.  But  this 
can  have  no  effect,  either  aa  regards  the  proof  of  the  instru- 
ment in  this  case,  or  the  interest  assigned  to  the  Ohio  lands. 

An  individual  having  merely  an  equitable  interest  in 
land,  may  convey  that  interest  by  a  deed  duly  acknow- 
ledged; but  such  an  instrument,  not  purporting  to  convey 
the  land  in  fee,  but  an  equity,  is  not  within  the  statute  or 
Qcdinance,  and  consequently  is  not  proved  by  an  acknow- 
ledgment, as  a  conveyance  in  fee.  Such  a  deed,  if  duly 
recorded,  would  not  be  constructive  notice  under  the  statute. 
If  a  deed  on  its  face  purport  ta  convey  land  in  fee,  or  for  a 
term  of  years,  perhaps,  though  the  grantor  has  no  interest 
in  the  land,  yet  the  execution  of  the  instrument  may  be 
proved  by  its  acknowledgment.  It  is  within  the  law,  and 
its  signing  and  delivery  are  proved  in  the  same  mode  as  an 
operative  instrument. 

The  land  in  controversy,  it  is  alleged,  is  covered  by  the 
description  in  the  trust  deed  of ''  two  thousand  acres  of 
military  land  situate  on  White  Oak  creek,  on  the  north- 
west side  of  the  Ohio,  being  the  land  mentioned  in  the  first 
entry  made  for  the  said  Lawson,  on  the  surveyor's  books." 
This  land  the  trust  deed  purports  to  convey.  But  how  is  it 
conveyed.  In  fact  and  in  form  the  equity  only  is  conveyed. 
It  was  "all  the  interest  the  grantor  possessed,"  and  he  de- 
scribes it  by  a  reference  to  the  "  entry  on  the  surveyor's 
books."  There  is  no  covenant  of  seiseuy  nor  any  expres- 
sion in  the  deed  which  shows  an  intention  to  convey  any 
other  interest  in  the  land,  except  that  which  resulted  from 
an  entry. 

But  if  the  deed  were  a  conveyance  in  fee  of  these  diili- 
tary  lands,  a  record  of  it  in  Kentucky,  though  duly  certified, 
would  not  make  the  copy  evidence  in  this  state.  The 
deed  is  reqxdred  to  be  recorded  in  this  state,  after  it  has 
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been  duly  acknowledged,  and  a  certified  copy  of  the  record 
thus  made  is  evidence  under  the  statute.  The  recording  of 
the  deed,  therefore,  in  Kentucky,  if  clearly  shown,  would 
not  make  either  a  certified  or  sworn  copy  from  the  record 
evidence.  The  original  being  lost,  a  sworn  copy  of  it  ia 
the  next  best  proof. 

From  the  depositions  of  Fielding  L.  Turner,  and  others, 
there  is  reasonable  proof  of  the  loss  of  the  original  trust 
deed.  The  recorder's  office  where  it  was  deposited  for 
record  was  burnt  before  1806,  and  it  is  highly  probable  that 
that  deed,  with  many  others,  was  destroyed.  The  above 
witness  was  deputy  clerk  in  the  office  where  the  deed  was 
deposited,  and  he  states  that  he  saw  the  original  deed, 
which  was  in  the  hand  writing  of  George  Nicholas.  He 
says  the  parties  to  that  deed,  and  the  witnesses,  are  now 
dead.  A  copy  of  the  deed  in  the  hand  writing  of  Colonel 
Nicholas  is  in  evidence,  and  it  agrees  substantially  with  the 
deed  which  has  been  copied  from  the  Fayette  records. 
That  deed,  from  the  records  of  the  Fayette  county  court, 
appears  to  have  been  acknowledged  and  proved  by  the 
subscribing  witnesses,  before  it  was  recorded.  Lawson's 
letters  refer  to  the  deed,  and  also  the  letters  of  George 
Nicholas,  one  of  the  trustees.  These  and  other  references 
are  not  only  to  the  existence  of  the  deed,  but  to  an  impor- 
tant part  of  its  contents.  A  copy  of  the  deed  was  filed  in 
the  department  of  state,  at  the  time  the  caveat  was  entered. 

It  has  now  been  nearly  half  a  century  since  the  deed  pur- 
ports to  have  been  executed.  The  evidence  does  not  come 
strictly  within  any  of  the  defined  rules,  as  to  the  proof  of 
lost  instruments ;  but  we  think  the  facts  and  circumstances 
adduced  create  a  strong  probability  that  the  deed  was  exe- 
cuted; and  that  its  contents  are  truly  stated  in  the  copies 
certified. 

No  efiect  can  be  given  to  the  record  of  the  deed  in  Ham- 
ilton county,  of  this  state.    That  record  was  made,  not  from 
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the  original  deed  but  a  copy,  and  consequently  the  record 
is  invalid  for  any  purpose.  It  does  not  appear  at  whose 
instance  this  copy  was  recorded.  Did  the  trustees  accept 
the  trust.  As  their  signatures  were  affixed  to  the  trust 
deed,  the  presumption  is  that  they  did.  At  least  they  co-op- 
erated in  the  execution  of  the  deed  from  which  their  powers 
were  d^Ted.  And  in  a  letter  to  Gen.  Lawson,  dated 
nearly  two  months  after  the  trust  deed  was  executed, 
Geoi^e  Nicholas,  one  of  the  trustees  says,  in  reference  to  a 
prcqxMition  to  sell  two  thousand  acres  of  the  Ohio  lands,  in 
the  ^Qst  deed,  '<  if  I  had  it  in  my  power  and  was  ever  so 
well  disposed  to  do  it,  I  should  only  have  one  voice  in  four 
as  to  the  disposal  of  the  2000*  acres  of  land,  which  is  all  that 
the  trustees  have  any  power  over."  ^  It  is  my  opinion  that 
it  ought  by  no  means  to  be  applied  to  answer  current  ex- 
penses, becaose  if  it  is,  it  must  necessarily  soon  be  exhaus- 
ted; but  that  when  the  title  is  completed,  and  the  value  of 
the  land  increased,  that  it  may  be  sold,"  &c.  And  he  says 
"I  will  show  your  letter  to  the  other  gentlemen."  Prom 
this  it  would  seem  that  the  writer  not  only  recognised  the 
trust,  but  so  far  as  his  advice  would  go,  acted  under  it.  And 
he  promises  to  show  the  letter  to  the  other  trustees.  But 
beyond  this,  there  is  believed  to  be  no  evidence  that  the 
trustees  acted  under  the  deed. 

Lewis  represented  himself  as  the  agent  of  the  trustees,  in 
entering  the  caveat  in  the  Department  of  State.  But  there 
is  no  evidence  of  this  agency.  James  Speed,  one  of  the 
trustees,  states  that  ''the  caveat  entered  in  his  name  and 
others,  as  trustees  of  Gen.  Lawson,  against  issuing  of  grants 
6cc.y  had  been  entered  without  his  knowledge  or  consent. 
That  he  never  did  act  or  intended  to  act  as  trustee." 

The  consideration  named  in  the  trust  deed  was,  that  the 
wife  of  Lawson  consented  again  to  live  with  him,  and  also 
that  she  and  George  Nicholas  consented  to  release  him  from 
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his  covenants  in  a  certain  deed  previously  executed,  and  in 
consideration  of  five  shillings,"  &c. 

The  principal  object  of  the  trust  deed  was,  to  procure  a 
reconciliation  between  Lawson  and  his  wife,  and  preserve 
harmony  in  the  family.  But  it  seems  that  this  efibrt,  like 
the  previous  ones,  proved  abortive.  In  a  short  time  the 
parties  again  separated,  and  Mrs.  Lawson  went  to  Vir- 
ginia. From  the  time  of  this  separation  it  does  not  appear 
that  either  the  trustees,-  General  or  Mrs.  Lawson,  took  any 
action  under  the  trust  deed.  The  great  object  of  the  deed 
having  failed,  it  seems  to  have  been  lost  sight  of  by  all  the 
parties  to  it.  As  the  act  of  Lewis,  in  entering  the  caveat, 
has  been  disavowed  by  one  of  the  trustees,  their  authority 
to  do  the  act  cannot  be  presumed. 

But  it  is  insisted  that  the  trust  having  vested,  the  neglect 
or  unfaithfulness  of  the  trustees  shall  not  prejudice  the  cestui 
qjie  trusts.  The  estate  having  passed  by  the  trust  deed,  can- 
not be  divested,  except  by  an  instrument  of  equal  solemnity. 

Except  where  the  trustee  conveys  the  estate  to  an  inno- 
cent purchaser  for  a  valuable  consideration,  without  notice  of 
the  trust,  it  is  a  well  settled  principle,  that  he  can  do  no  act 
to  the  injury  of  his  cestui  que  trust.  If  he  sell  the  estate  the 
cestui  que  trust  may  set  aside  the  sale,  demand  the  purchase 
money  or  claim  the  property,  to  the  purchase  of  which,  the 
money  may  have  been  applied.  And  the  principle  is  also 
clear,  that  where  an  estate  is  conveyed  in  fee,  the  destruc- 
tion of  the  deed  or  any  other  act,  short  of  a  reconveyance, 
cannot  revest  the  title  in  the  grantor.  But  how  does  this 
doctrine  apply  to  the  case  under  consideration.  No  fee 
was  conveyed  by  the  deed  of  trust,  as  regards  the  Ohio 
lands.  A  mere  equity  was  all  that  Lawson  possessed, 
and,  consequently,  all  that  the  deed  could  pass.  Its  mode 
of  transfer  was  not  regulated  by  statute.  It  could  be  as- 
signed by  the  trustees,  or  reassigned  by  them  to  Lawson,  by 
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-writiiig,  in  any  form  which  the  parties  might  choose;  or, 
there  being  no  statute  of  frauds,  by  a  parol  contract.  This 
equitable  title,  then,  which  vested  in  the  trustees,  under  the 
deed,  is  not  governed  by  the  principle  of  law  adverted  to. 
That  principle  applies  exclusively  to  a  conveyance  of  the 
legal  title. 

The  deed  of  trust  describes  the  land  as  <^  two  thousand 
acres  of  Military  land,  situate  on  White  Oak  oceek,  on  the 
north-west  side  of  the  Ohio,  being  the  land  covered  by  the 
first  entry  on  the  surveyor's  books,"  &o.  Now,  it  does  not 
appear  that  Lawson  had  any  lands  situated  on  ^*  White 
Oak  creek,"  as  here  described.  At  least,  it  very  clearly 
appears,  that  the  land  claimed  by  the  defendants,  is  not  on 
or  near  "White  Oak  creek;"  nor  is  there  an  entry  of  Law- 
son  for  two  thousand  axxes.  And  on  this  ground,  the  de* 
fendantB  contend,  that  the  land  described^  in  the  deed,  is 
not  the  land  claimed  by  them. 

There  is  no  rule,  in  favor  of  which  a  greater  number  of 
authorities  may  be  cited,  than  that  a  deed  is  to  be  con- 
stilled  most  strongly  against  the  grantor.  The  reason  is, 
that  the  person  who  makes  the  conveyance,  is  presumed 
to  weigh  and  fully  comprehend  the  words  used  in  it. 
This  rule  has  always  appeared  to  me,  to  be  better  sustain- 
ed by  aathority,  than  by  sound  reason.  I  cannot  see  why 
a  deed  of  conveyance  should  receive  a  different  construc- 
tion, from  any  other  instrument  under  seal.'  In  England, 
the  deed  is  prepared  by  the  grantee.  In  this  country,  the 
practice  is,  generally,  different. 

The  intention  of  the  parties,  both  as  to  the  interest  con- 
veyed, and  the  property^  is  to  be  ascertained  by  the  lan- 
guage of  the  instrument.  It  must  be  looked  at  in  all  its 
parts,  as  one  part  may  explain  another.  If  there  be  a  la- 
tent ambiguity,  it  may,  in  most  cases,  be  explained  by 
parol;  but  if  the  uncertainty  arise  upon  the  face  of  the 
deed,  it  cannot  be  explained. 
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It  would  be  difficult  to  suBtain  the  truet  deed,  as  a  con- 
veyance of  the  Ohio  lands,  in  fee  simple.  To  do  this,  proof 
must  be  made  that  Lawson  had  no  other  Military  lands 
north-west  of  the  Ohio,  except  those  located  under  his  war- 
rant for  ten  thousand  acres.  And  as  the  entries  imder 
that  warrant  were  made  for  separate  tracts,  of  a  thousand 
acres  each,  and  the  deed  is  for  two  thousand  acres,  '^  being 
the  land  mentioned  in  the  first  entry  made  for  the  said 
Lawson,  on  the  surveyor's  books,"  it  must  be  proved  that 
by  the  word,  entry,  entries  were  meant.  This  would  be  to 
introduce  parol  prooi^  as  regards  the  situation  of  the  land 
and  the  description  of  the  title,  in  contradiction  of  the  deed. 
It  is  believed  that  no  case  can  be  found  to  sustain  this 
proof.  But,  it  is  unnecessary  to  decide  this  particular  ques- 
tion. As  regards  the  land  in  controversy,  the  trust  deed 
cannot  be  considered  as  conveying  any  thing  more  than  a 
simple  equity.  And  in  the  relation  it  bears  to  the  present 
suit,  it  may  be  regarded  as  a  contract  to  convey,  rather 
than  a  conveyance  in  fact. 

In  the  bill  the  complainants  set  out  the  descriptioii  (tf 
the  title,  and  the  situation  of  the  two  thousand  lucres  of 
land,  as  given  in  the  deed,  and  aver  that  it  is  the  same 
land  as  covered  by  entries,  Nos.  1707  and  1714.  And  other 
circumstances^  are  referred  to  in  the  bill,  which  conduce  to 
sustain  this  averment.  At  the  time  this  equity  was  assign- 
ed to  the  trustees,  the  situation  of  the  land  must  have  |>een 
imperfectly  known  by  Lawson.  The  country  where  it  was 
located,  was  new,  and  but  little  explored  except  by  sorvf^y- 
ors ;  and  it  is  not  probable  that  Lawson  had  been  on  the 
ground. 

The  books  of  the  principal  surveyor  afford  evidence  of 
no  entries  made  in  the  name  of  Lawson,  except  by  virtue 
of  the  warrant  for  ten  thousand  acres.  And  the  same  in- 
strument conveys  to  the  trustees  *^  five  thousand  acres  of 
land  on  the  north-west  side  of  the  Ohio,"  ^'being  part  of  the 


JULY  TERM,  1842.  69 

Lewis  «t  al  v.  Baird  et  al. 

land  obtained  by  the  said  Lawson  for  his  military  services, 
being  pajrt  of  ten  thousand  acrest  which  have  been  laid  off 
in  lots  of  one  thousand  acres  each,"  &c.:  from  which  there 
would  seem  to  be  little  doubt,  tbjBtt  the  tract  of  two  thou- 
sand acres  intended-to  be  assigned,  was  located  uufler  the 
above  warrant.  Indeed,  it  is  probable  that  the  wor4  entry, 
instead  of  entries,  was  an  error  of  the  draflsmaQ  of  the 
deed*  It  is  the  province  of  a  court  of  equity  to  relieve 
from  accident  or  mistake,  and  give  effect  to  the  intention  of 
the  parties.  Upon  the  whole,  vidthout  going  into  a  detail- 
ed conBideration  of  the  facts  and  circumstances  relied  on 
by  the  complainants,  we  are  brought  to  the  conclusion, 
that  the  averments  in  the  bill,  as  to  the  location  of  the  two 
thousand  acres,  are  sustained;  and  that  on  principle,  view- 
ing tlie  bill  as  setting  up  an  equily  against  the  defendants, 
the  evidmce  is  admissible. 

Yrcxa  the  foregoing  considerations,  the  trustees  must  be 
held  as  vested  with  the  equitable  title  to  the  land  in  con* 
troversy,  for  the  purposes  specified,  the  4th  June,  1704, 
when  the  trust  deed  was  executed.  There  is  no  proof  of 
indebtment  by  Lawson,  which  can  make  the  trust  deed 
vmd,  as  against  creditors. 

The  title  set  up  by  the  ^^fendunts^  will  be  now  exam- 
ined. 

The  defendants'  title  originated  by  an  assignment  of 
3JS33i  acres  of  his  warrant,  the  16th  August,  1796,  from 
Lawson  to  O'Bannon.  This  assignment  is  charged  to  have 
been  made  fraudulently,  and  without  consideration. 

A  great  number  of  witnesses  have  testified  as  to  the  hab- 
H»  of  Gen.  Lawson.  It  seems  he  was  intemperate  before 
he  left  Virginia,  and  that  this  habit  became  much  worse  in 
Kentucky.  Indeed  some  of  the  witnesses  say  that  his  in* 
dnlgeBces  in  this  way  were  so  excessive,  as  to  render  him 
unfit  to  transact  any  kind  of  business.  That  after  the  last 
sqMoation  from  his  wife,  he  Beemed  to  lose  all  respect  for 
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himself,  his  family  and  society.  That  he  became  utterly 
degraded,  the  associate  of  slaves;  and  was  seen  in  the 
streets  of  Lexington  imploring  money  from  every  person 
he  met  with  to  purchase  spirits.  Other  witnesses  speak  of 
him  as  always  intoxicated  when  he  had  the  means  of  be- 
coming so,  but  that  when  sober,  which  was  sometimes  the 
case,  he  was  capable  of  transacting  business.  He  was  a 
lawyer  by  profession,  and  occasionally,  as  well  after  his  re- 
moval to  Kentucky  as  before  it,  was  engaged  in  the  prac- 
tice of  law. 

Daniel  Feagins  was  an  attesting  witness  to  the  assign- 
ment to  O'Bannon.  He  has  since  died,  but  his  hand  wri- 
ting is  proved  by  his  sons.  Fielding  Feagins  and  EdwM^d. 
They  both  state  that  General  Lawson  was  at  their  father's 
near  Germantown,  Mason  county,  Kentucky,  a  part  of  the 
siunmer  of  1796.  And  the  former,  who  is  the  elder,  says 
that  Greneral  Lawson,  at  that  time,  when  sober,  was  of  a 
sound  mind  and  capable  of  doing  business  of  any  kind. 
James  McKinney,  a  witness,  who  in  1796  lived  on  the  fann 
of  Daniel  Feagins,  and  in  the  summer  of  that  year  saw 
General  Lawson  at  his  house,  says  that  when  Lawson  was 
sober  he  appetu^ed  to  be  a  sensible,  intelligent  man,  of  good 
education.  That  he  never  saw  or  heard  of  any  thing  to 
induce  him  to  believe  that  Lawson  was  not  as  capable  of 
transacting  business,  as  any  other  man.  The  attempt  to 
prove  his  insanity,  about  the  time  of  taking  the  deposition 
of  the  witness,  was  the  first  intimation  he  ever  had  on  the 
subject. 

Fielding  Feagins  also  states  that  about  forty  years  ago 
or  upwards,  he  made  a  trip  with  General  Lawson  and  his 
father  to  Louisville.  They  embarked  in  a  small  family  boat 
at  the  place  now  called  M aysville,  putting  their  horses  on 
board,  and  landed  at  the  falls  on  the  fourth  morning  after 
their  departure.  Their  business,  he  says,  to  Louisville,  was, 
to  get  a  title  to  a  piece  of  land  purchased  of  Lawson,  situ- 
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ated,  noWj  in  Brown  county,  Ohio.  During  their  trip  they 
had  no  spirits  on  board — General  Lawson  was  perfectly 
sober ;  in  good  health  and  capable  of  doing  any  business. 

It  is  probable  the  assignment  to  O'Bannon  was  made  at 
Louisville,  as  an  assignment  was  made  on  the  same  day  by 
Lawson  to  Daniel  Feagins,  of  two  thousand  acres  of  the 
same  warrant,  to  which  Richard  G.  Anderson,  the  surveyor, 
who  resided  near  Louisville,  was  an  attesting  witness.  This 
fact  is  presiunptive  evidence  that  on  the  16th  August,  1796, 
Lawson  was  not  deemed,  by  the  surveyor,  unfit  to  do 
business. 

Philemon  Thomas,  a  witness,  ptates,  that  Lawson  came 
to  his  house  in  1795,  1796  or  1797,  and  offered  to  sell  his 
military  lands  in  Ohio;  but  the  vsritness  '^refused  to  buy 
them,  or  to  make  any  bargain  with  him,  as  he  appeared  to 
be  insane."  A  short  time  afterwards  the  witness  states 
there  was  a  report  in  the  neighborhood,  that  Daniel  Fear 
gins  had  purchased  the  lands. 

On  looking  into  the  whole  evidence,  and  weighing  it 
maturely,  the  fact  of  Lawson's  insanity,  at  the  time  of  the 
assignment,  seems  not  to  be  established.  When  intoxicated 
he  was  undoubtedly  incapable  of  transacting  any  business ; 
and  it  is  probable  that  he  was  intoxicated  the  greater  part 
of  the  time  in  the  sunmier  of  1796.  But  when  sober  he  was 
42apable  of  business,  and  it  appears  from  the  statement  of 
Fielding  Feagins,  that  he  was  not  intoxicated,  and  had  not 
been  for  several  days  preceding  the  assignment  of  the  two 
thousand  acres  to  his  father,  which  was  vritnessed  by  An- 
derson. As  before  remarked,  the  assignment  to  O'Bannon 
was  made  on  the  same  day.  Fraud  will  not  be  presumed, 
though  it  may  be  proved  by  circumstances.  But  the  cir- 
dunstances  in  this  case  do  not  authorise  an  inference  of  in- 
competency on  the  part  of  Lawson  to  make  the  contract  of 
aerignment.  Indeed  the  weight  of  evidence,  as  also  the 
presumption  of  law,  is  against  the  position  of  the  complain- 
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ants.  The  attempt  to  discredit  the  Feagine^B  by  proving 
their  conversations  about  the  time  their  depositions  were 
taken,  and  to  show  that  Lawson  'was  not  at  the  house  of 
Daniel  Feagins,  in  the  smnmer  of  1796,  as  sworn  by  them, 
cannot,  materially,  affect  their  credibility. 

Was  the  assignment  to  O'Bannon  made  without  consid- 
eration. 

In  his  lettei*  to  the  honorable  Thomas  Todd,  filed  in  the 
General  Land  Office,  O'Bannon  alleged  that  he  made  the 
original  entries  under  Lawson's  warrant,  and  that  that  waf 
the  consideration  on  which  he  obtained  the  assignment  for 
8^33i  acres.  The  books  of  the  principal  surveyor  do  not 
show  by  whom  these  entries  were  made.  But  from  an  old 
file  of  orders  for  locations  found  in  the  surveyor's  ofiice,  it 
appears  that  O'Bannon  gave  orders  for  the  entry  of  num- 
bers 1704,  1706,  and  1707,  as  originally  made.  On  the 
bboks,  however,  his  name  was  not  entered  as  the  locator. 
It  seems  not  to  have  been  the  practice  at  that  time  to  state 
by  whom  the  entry  was,  in  fact  made.  In  a  letter  from 
General  Lawson,  dated  Richmond,  27th  June,  1788,  to  the 
principal  surveyor,  he  says,  ^  I  have  waited  with  anxious 
Expectation  to  hear  from  you  on  the  subject  of  my  land  war- 
rant put  into  your  hands  by  Col.  Ed.  Corrington."  *'  Gen. 
Stevens  tells  me  he  has  lately  received  a  letter  from  you, 
whereby  you  inform  him,  that  you  must  receive  either  so 
much  cash,  or  a  third  of  the  land  for  surveying,"  &c.  '^I 
think  a  third  very  high,  but  under  the  scarcity  of  money  at 
this  day,  I  must  prefer  it  to  the  demand  in  cash." 

A  certificate  is  offered  in  evidence  which  purports  to  have 
been  signed  by  Lawson,  and  dated  at  Richmond,  27th  No- 
vember, 1802,  which  states  that  Migor  John  O'Bannon  was 
the  locittor  of  his  military  land,  and  that,  **  by  prior  contract 
he  was  to  have  one  third  of  ten  thousand  acres  for  his  ser- 
vices," &c.  To  this  certificate  the  names  of  two  witnesses 
-Wert  signed.    Bootwright,  one  of  the  witnesses,  swears  that 
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he  never  subscribed  the  paper  as  a  ^tness,  and  the  other 
intiiess  is  dead,  but  there  is  no  attempt  to  prove  his 
hand  ^writing.  This  certificate  is  not  proved  to  be  genuine, 
and,  consequently,  it  cannot  be  considered  as  in  evidence. 

On  ihe  30th  of  July^  1794,  in  a  letter  to  Golonel  Nicholas, 
General  Lawson  s&ys,  "  by  the  enclosed  letter  from  Colonel 
Anderson,  I  am  informed  that  the  expenses  attendant  on 
the  two  surveys  of  one  thousand  acres  each,  amount  to 
eight  pounds  fourteen  shillings  and  sixpence,  which  he  also 
infomis  me  it  is  necessary  should  be  paid  previous  to  the 
delivery  of  the  plats."  And  he  further  remarks,  "  as  I  have 
it  not  at  present  in  my  power  to  advance  that  sum  in 
moneys  I  should  eiiteem  it  as  a  singular  favor  if  you  could 
accommodate  the  matter  with  him,  and  take  out  the  plats," 
&c.  *'  From  what  Mr.  Massie  informed  me,  I  have  much 
reason  to  believe  that  more  land  of  my  ten  tiiousand  acres 
nordi-west  of  the  Ohio,  hath  been  surveyed  than  has  been 
retomed  and  recorded  in  the  surveyor's  office,  owing  to  Mr. 
Fox's  death  shortly  after  his  return  from  his  last  surveys 
in  that  quarter.  But  of  this  I  expect  to  receive  particular 
information  shortly,"  &c.  He  proposed  to  authorise  Col. 
Nicholas  to  sell  some  of  his  lands  to  indemnify  himself, 
should  he  advance  the  money.  In  his  answer,  Col.  Nicho- 
las declines  making  an  advance,  but  promises  to  write  to 
Col.  Anderson,  the  surveyor,  that  if  he  will  forward  the 
plats,  he  would  become  ultimately  responsible  for  the  money. 

There  is  no  evidence  of  the  payment  of  the  above  sum 
to  the  principal  surveyor.  The  letter  of  Lawson  has  un- 
doubtedly a  strong  bearing  against  the  truth  of  the  certifi- 
cate overruled,  and  also  against  the  assertion  of  O'Bannon 
to  the  general  land  office,  that  he  was  the  original  locator 
of  the  warrant.  But  the  letter  states  no  £act  incompatible 
widi  the  assertion  of  O'Bannon.  It  refutes  by  inference 
ihe  allegation  that  the  entries  and  surveys  were  made  by 
under  a  prior  contract,  for  one-third  of  the  land.  For 
10 
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if  such,  a  contract  had  been  made,  Lawson  would  have  re- 
ferred to  it;  as  it  can  scarcely  be  supposed  that  he  would 
have  forgotten  it.  The  reference  to  the  return  of  Fox,  and 
his  decease,  would  seem  to  create  some  doubt  whether  he 
might  not  have  made  some  of  the  surveys.  There  is 
nothing,  however,  specifically  stated  on  the  subject.  In 
the  absence  of  positive  proof,  our.  conclusion  on  this  point 
must  rest  on  circumstances. 

Lawson,  in  his  letter  to  Col.  Anderson,  proposed  to  give 
one-third  of  the  land  called.for  by  his  warrant,  for  locating 
and  surveying  it,  rather' than  a  moiney  compensation.  It  is 
pro ved,  positively,  that  O'Bannon  made-th^^e  of  the  original 
entries  in  1788.  And  it  ia  a  strong  fact  that  one-third  of 
the  warrant  was  assigned  by  Lawson  to  O'Bannon.  In  all 
probability,  this  asilignment  was  made  at  the  land  office,  in 
the  presence  of  the  principal  surveyor.  The  assignment 
made  to  Feagins  on  the  same  day,  as  before  remarked,  was 
witnessed  by  Col.iAiiderson.  It)  hid  official  capacity  he 
recognized  the  right -of  O'Bannon,  uncbr  the  assignment,  a 
few  days  after  it  was  made.-  That  Lawson  "was  competent 
to  make  the  assignment,  w'e  h^'e  already  decided. 

Now,  in  view  of  thesiQ  facts,  where  does  the  probability 
lie?  'From  the  circimistatices  of  Lawson,  it  is  not  probable 
that  he  adS^funced  the  money.  There  is  no  evidence  that 
any  one  else  advanced  it  for  him.  He  preferred  giving 
one- third  of  the  land  to  a  payment  in  money;  and  so  stated 
in  his  letter  to  the  principal  surveyor.  And  he  did  trans- 
fer to  O'Bannoxi  one-third  of  his  warrant.  On  the  same 
day,  Lawson  receipted  to  Col.  Anderson  for  a  plat  and  cer- 
tificate of  two  thousand  acres  of  his  Ohio  military  land. 
Since  the  assignment^  nearly  half  a  oentury  has  elapsed. 
The  actors  are  all  dead.  Under  such  circumstances,  can 
positive  evidence  of  the  payment  of  a  consideration  be 
reasonably  expected.  The  assignment  upon  its  face  ia 
itiXy  and  it  purports  to  have  been  made  for  value  re* 
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ceived.  Since  it  was  made,  O'Bannon,  and  those  who 
claim  under  him,  have  continually  asserted  their  claim. 
In  an  ordinary  case,  the  assignment  alone  would  be 
satisfactory.  But  in  this  case  there  is  more  than  a  pre- 
sumption resting  on  the  assignment  itself.  Its  validity  is 
sustained  by  several  leading  circumstances.  The  answer 
which,  in  this  respect,  is  responsive  to  the  bill,  declares  that 
the  assignment  was  made  on  a  good  and  valuable  con- 
sideration. The  complainants  impeach  it  on  this  ground, 
and  to  set  it  aside  they  must  impeach  it  by  evidence.  That 
tiiis  point  is  not  clear  of  doubt  is  readily  admitted;  but 
looking  at  the  case  as  shown  by  the  evidence,  connected 
with  the  lapse  of  time,  we  are  brought  to  the  conclusion 
that  this  assignment  is  not  void  for  want  of  a  consideration. 
That  a  consideration  was  paid  is  shown  in  a  clearer  point 
of  view  than  could  ordinarily  be  expected,  in  so  remote  a 
transaction. 

But  it  is  contended  that  if  the  assignment  were  bona  fide 
and  for  a  valuable  consideration,  that  it  did  not  cover  the 
land  in  controversy.  And  that  it  was  a  fraud  in  O'Bannon 
to  withdraw  the  entry  1707,  made  in  the  name  of  Lawson, 
and  re-enter  it  in  his  own  name. 

The  assignment  to  O'Bannon  purports  to  be  of  that  part 
of  tiie  warrant  to  be  surveyed.  All  the  entries  had  been 
made  long  before  the  assignment,  but  what  part  of  them 
had  been  surveyed  is  not  shown.  By  tiie  assignment, 
O'Bannon  had  a  right  to  one-third  of  the  entries  made,  and 
might,  in  the  exercise  of  his  discretion,  withdraw  any  of 
them,  not  exceeding  his  claim,  and  re-enter  them  in  his 
own  name.  He  was  limited  to  the  entries  not  surveyed; 
but  it  does  not  appear  that  entry  1707  had  been  surveyed. 
It  appears  that  on  the  25th  August,  1796,  nine  days  after 
fhe  assignment,  O'Bannon  having  withdrawn  that  entry,  he 
re-entered  nine  hundred  and  sixty-five  acres  under  the 
same  number  in  his  own  name,  on  the  waters  of  Straight 
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creek.  If  entry  1707  had  been  surveyed,  it  is  not  per- 
ceived, from  the  evidence  in  the  case,  how  that  fact  could 
affect  the  defendants. 

On  the  4th  January,  1812,  O'Bannon  sold  the  entry  1707 
and  survey  of  nine  hundred  and  sixty-five  acres,  as  the 
answer  albsges,  for  a  valuable  consideration,  to  William 
Lytle,  and  gave  him  a  bond  for  a  general  warranty  deed. 
In  the  e^rly  part  of  1813,  O'Bannon  died;  having  made  a 
will  and  appointed  Robert  Alexander  and  George  T.  Got- 
ten his  executors.  The  will  was  proved  before  the  county 
court,  of  Wopdford,  Kentucky,  at  April  term,  1813;  and 
bond  havipg  been  given  by  £)otten,  he  was  duly  qualified 
as  executor.  Tha  other  executor  did  not  qualify.  Gotten, 
as  executor,  on  the  16th  of  July,  1813,  conveyed  to  Lytle, 
by  a  deed  of  general  warranty,  the  above  land,  and  on 
the  21st  of  the  same  month  and  year,  Lytle  sold  the  land 
to  Samuel  McConaughy,  and  executed  to  him  a  deed  of 
general  warranty.  From  McConaughy  deeds  were  exe- 
cuted to  the  other  defendants,  or  to  those  through  whom 
they  claim,  at  different  times,  for  parts  of  the  same  tract. 
On  the  21st  of  December,  1816,  Gotten  obtained  from  the 
general  land  office  the  patent  for  the  nine  hundred  and 
sixty-five  acres  in  his  own  name,  as  ^'  executor  of  the  last 
will  and  testament  of  O^Bannon,  deceased,  and  to  his  heirs 
in  trust  for  the  uses  and  purposes  mentioned  in  the  will,  &c.'' 

It  is  contended  that  the  patent  was  fraudulently  obtained 
by  Gotten;  But  fraud  is  not  proved.  The  caveat  had  been 
entered  by  Lewis,  as  the  agent  of  the  trustees,  but  as  it 
now  seems,  without  any  authority  on  their  part;  and  on 
investigation  the  patent  was  issued  after  it  had  been  sus- 
pended for  many  years.  No  step  seems  to  have  been 
taken  by  the  trustees  to  procure  the  patent  in  their  own 
names  in  trust,  or  to  prevent  its  being  issued  to  Gotten. 

The  deed  from  Gotten  to  Lytle,  it  is  contended,  as  a  con-r 
veyance,  was  wholly  inoperative  and  void. 
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At  the  time  that  deed  was  executed  the  fee  of  the  land 
was  in  the  govemment;  and  of  course  it  could  not  be  con- 
veyed by  the  deed.  But  the  year  before  its  execution 
McConaiighy  took  possession  of  the  land  as  purchaser  from 
Lytle,  so  that  there  was  not  only  no  adverse  possession  at 
the  time  the  deed  was  executed,  but  the  possession  was 
under  tiie  right  intended  to  be  perfected  by  the  deed. 

It  must  be  admitted  that  the  will  of  O'Bannon  does  not 
specially  authorise  his  executors  to  convey  land,  which  he 
had  previously  sold.  The  words  of  the  will  are,  '^all  other 
property  as  above  mentioned,  (including  lands)  to  be  sold 
and  settled  by  my  executors,  with  power  to  collect,  sue, 
&c."  O'Bannon's  will  was  not  proved  and  recorded  in  this 
state,  as  required  by  the  12th  and  13th  sections  of  the  act 
of  the  iMh  February,  1810,  which  gives  effect  to  wills  made 
oat  of  the  state^  relating  to  real  property  within  it. 

The  other  objection  to  this  deed,  that  the  conveyance  was 
by  one  executor,  when  two  were  appointed,  it  is  unne- 
cessaiy  to  examine;  as  the  will  gave  no  authority  to  con- 
vey the  land, in  question..  Although  the  deed  of  Gotten, 
when  executed,  did  not  operate  as  a  conveyance  of  the 
land,  yet  it  is  contended  that  as  the  patent  was  subse- 
quently issued,  effect  by  way  of  estoppel  was  thereby  given 
to  the  general  warranty  in  the  deed. 

On  the  part  of  the  complainants  it  is  contended,  that  the 
deed  being  void  and  inoperative,  as  a  conveyance,  the  cov- 
enant of  general  warranty  annexed  to  it,  is  also  void. 
Co.  Litt.  365  a.  That  a  warranty  must  have  an  estate 
whereupon  it  may  work  in  the  beginning.  Co.  Litt.  378  a. 
4  Crube's  Dig.  294,  sec.  16,  part  3.  That  a  warranty  doth 
not  give  a  right,  but  bindeth  only  a  right  so  long  as  the 
same  continueth.  Co.  Litt.  272  a.  That  a  warranty  itself 
cannot  enlarge  an  estate.  Co.  Litt.  385  b.  That  a  war- 
ranty ceases  on  the  expiration  of  the  estate  to  which  the 
warranty  is  annexed.     Co.  Litt.  378  a.   n.  1.    That  the 
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estate  being  avoided,  the  warranty  annexed  to  it  is  abo 
avoided.     Co.  Litt.  366  b.  367,  368  a.  389  a. 

From  the  view  which  the  court  have  taken  of  this  case, 
it  is  not  essential  that  the  doctrine  of  estoppel  should  be 
examined.  But  as  much  research  and  learning  have  been 
shown  in  the  argument  of  the  complainants'  counsel,  it  may 
not  be  improper  to  consider  the  points  above  stated. 

That  a  warranty  is  limited  by  the  nature  of  the  estate 
conveyed,  is  unquestionable.  And  also  that  a  warranty 
in  a  deed,  void  upon  its  face,  is  void.  The  warranty 
must  have  an  estate  upon  which  it  is  to  operate,  and  a 
deed  which  does  not  purport  to  convey  such  an  estate, 
though  it  contain  a  warranty,  can  never  operate  by  way  of 
estoppel.  What  is  warranted?  the  title  set  out  in  the 
deed.  And  the  deed  must  have  upon  its  face  all  the  requi- 
sites which  the  law  requires.  To  make  a  valid  convey- 
ance under  our  law,  the  deed  must  be  sealed,  and  have 
two  subscribing  witnesses,  &c. 

The  argument  of  the  complainants  is,  that  unless  the 
deed  operate  as  the  transfer  of  some  title  or  interest  when 
executed  to  feed  the  warranty,  it  is  no  estoppel.  Now  the 
converse  of  this  position  is  the  true  one.  Where  a  deed  does 
convey  title,  the  warranty  can  never  operate  as  an  estoppel. 

In  4th  Cruise's  Dig., 270, sec.  58  and  59,  it  is  said,  ''When 
an  interest  actually  passes  by  a  lien,  there  is  no  estoppel." 
"For  the  reason  why  estoppels  were  at  any  time  allowed 
was,  because  otherwise,  when  the  party  had  nothing  in  the 
lands,  the  deed  must  be  absolutely  void."  2  Thomas'  Co. 
litt.  298,  it  is  said,  "  that  upon  every  conveyance  of  lands, 
tenements,  or  hereditaments,  as  upon  fines,  feoffments,  gifts, 
&C.9  releases  and  confirmations  made  to  the  tenant  of  the 
land,  a  warranty  may  be  made,  albeit  he  that  makes  the 
release  or  confirmation,  hath  no  right  to  the  land,  &c.;  but 
some  do  hold,  that  by  release  or  confirmation,  where  there 
is  no  estate  created  or  transmutation  of  possession,  a  war- 
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ranty  cannot  be  made  to  the  assignee."  In  note  E,  it  is 
observed,  ^'but  the  law  is  otherwise;  for  if  A  be  seised  of 
lands  in  fee,  and  B  release  to  him,  or  confirm  his  estate  in 
fee  with  "warranty  to  him,  his  heirs  and  assigns,  this  warranty 
is  good,  and  both  the  party  and  his  assignee  shall  vouch." 
In  the  same  book,  p.  486,  it  is  said,  "if  the  lease  be 
made  by  deed  indented,  then  are  both  parties  concluded ; 
bat  if  it  be  by  deed  poll,  the  lessee  is  not  estopped  to  say 
that  the  lessor  had  nothing  at  the  time  of  the  lease  made." 
And  under  note  L,  "leases  by  estoppel  are  such  as  are 
made  by  persons  who  have  no  interest  at  the  time,  or  at 
least  no  vested  estate,  but  are  to  operate  on  their  owner- 
ship, when  they  shall  acquire  the  same."  "  And  whereso- 
ever any  interest  passeth  from  the  party,  there  can  be  no 
estoppel  against  him."  T.  Go.  Litt.  505.  This  doctrine  is 
found  in  4  Kent's  Com.  98.  "  Leases  may  operate  by  es- 
toppel when  they  are  not  supplied  from  the  ownership  of 
the  lessor,  but  are  made  by  persons  who  had  no  vested  in- 
terest at  the  time."  "  But  if  the  lease  takes  efiect,  by  pass- 
ing an  interest,  it  cannot  operate  by  way  of  estoppel." 
^  The  deed  which  creates  an  estoppel  to  the  party  under- 
taking to  convey  or  demise  real  estate,  when  he  has  noth- 
ing in  the  estate  at  the  time  of  the  conveyance,  passes  an 
interest  or  title  to  the  prior  grantee,  or  his  assignee,  by  way 
of  estoppel,  from  the  moment  the  estate  comes  to  the 
grantor."  "  The  estoppel  works  an  interest  in  the  land." 
^  An  ejectment  is  maintainable  on  a  mere  estoppel."  And 
again,  in  the  same  volume,  448,  Sir  William  Blackstone 
says,  ^  that  it  prevails,  (viz.  that  land  cannot  be  conveyed 
while  possessed  adversely)  in  the  code  of  all  well  governed 
nations;"  for  possession  is  an  essential  part  of  title  and  do^ 
minion  over  property.  "As  the  conveyance  in  such  a  case 
is  a  mere  nullity,  and  has  no  operation,  the  title  continues 
in  the  grantor,  so  as  to  enable  him  to  maintain  an  eject- 
ment upon  it;  and  the  void  deed  cannot  be  set  up  by  a 
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third  person  to  the  prejudice  of  his  title.  But  as  between 
the  parties  to  the  deed,  it  might  operate  by  way  of  estoppel 
and  bar  the  grantor.  Ttiis  is  the  language  of  the  old  au- 
thorities, even  as  to  a  deed  founded  on  champerty  or  main- 
tenance.^'  Co.  Litt.  369.  Lord  Hardwicke  says,  1  Ves. 
230,  ^*  a  fine  though  it  pass  no  estate  estops  the  heir." 

Lytle  having  purchased  the  land  from  O'Bannod,  in  his 
life  time,  and  Gotten  having  obtained  the  patent,  in  his 
own  name,  as  executor  of  O'Bannon,  ^'in  trust  for  the  uses 
and  purposes  mentioned  in  the  will,"  &c.  there  would  seem 
to  be  no  doubt  that  Gotten  held  the  land  in  trust  for  Lytle, 
or  those  to  whom  he  may  have  transferred  it.  There  was 
no  mention  in  the  will,  of  this  land,  nor  any  trust  created 
respecting  it;  nor,  as  before  remarked,  was  there  any  gen- 
eral authority  given  to  the  executors  to  convey  it.  But  by 
the  act  of  the  government,  in  issuing  the  patent,  the  trust 
became  vested  in  Gotten,  and  hicr  obligations  arose,  not 
from  the  wdU  of  O'Bannon,  but  from  the  patent.  His  be- 
ing named  as  executor,  and  the  reference  to  the  will  in  the 
patent,  may  be  rejected  as  surplusage  or  considered  terms 
of  description.  He  held  the  land  in  trust  for  those  who 
were  entitled  to  it.  Of  this  there  can  be  no  doubt.  And 
as  a  conveyanee  had  been  made  by  Gotten  to  Lytle,  before 
the  emanation  of  the  patent,  no  reason  is  perceived  why 
the  warranty  in  such  deed  should  not  operate  as  an  estop- 
pel against  Gotten  and  his  heirs,  and  the  heirs  of  O'Bannon. 

If  Gotten  were  now  living,  and  refused  to  convey  the  title 
to  Lytle,  or  his  assignees,  a  court  of  chancery  would  com- 
pel him  do  so.  In  making  the  conveyance,  then,  he  only 
did  what  equity  would  have  required  him  to  do,  after  the 
emanation  of  the  patent. 

The  defendants  rely  upon  the  statute  of  limitations  and 
lapse  of  time. 

In  the  case  of  The  Lessee  of  WkUney  et  al  v.  WM  and  Wes^ 
terhaveuj  10  Ohio  Rep.  513.,  also  in  the  case  o{  Ridley  etal\. 
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Hertman  et  cd^  same  vol.  524,  the  Supreme  Court  held,  that 
acciuniQative  disabilities  could  not  be  set  up  Undei'  the 
statute.  The  court  say, "  the  death  of  a  person  while  laboring 
under  disability,  is  entirely  unprovided  foi»."  "  I'he  only 
alternative  then,  to  which  we  can  cling,  is  to  say  that  such 
person  stands  upon  the  satne  footing  as  residents  of  the 
state,  and  that  the  lapse  of  twenty  years  from  the  time  the 
cause  of  action  accrued  will  be  a  bar  to  the  assertion  of  the 
right.  To  say  that  it  shall  be  twenty  years  from  the  deaths 
will  be  going  even  beyond  the  statute  of  James,  in  which 
express  provision  is  made  for  extending  the  period,  not  how- 
ever to  twenty,  but  only  to  ten  years;  and  vrithout'  which 
provision  this  advantage  could  not  by  construction  have 
been  given  to  the  heir." 

Had  these  decisions  not  been  mdxle,  I  should  htlve  inclined 
to  the  opinion,  that  as  the  statute  had  not  run  or  began  to 
run  in  the  life-time  of  the  ancestor,  though  the  cause  of  ac- 
tion had  arisen,  the  land  descended  to  the  heir  unaffected 
by  the  statute ;  and  that  accumulative  disabilities  would  be 
guarded  against  l^  holding,  that  the  heir,  though  laboring 
under  disability,  was  bound  to  bring  his  suit  vritMn  twenty 
years.  But  it  is  not  for  this  court  to  say  wiiether  the 
construction  of  the  statute  conforms  to  their  views  or  not; 
it  has  been  settled  by  the  proper  tribunal,  and  has  become 
a  most  important  rule  of  property ;  and  as  such  vtre  must 
regard  it. 

JVow  the  land  in  controversy  has  been  held  adversely  by 
McConaughy  and  those  who  claim  under  him,  since  July, 
1813,  the  date  of  Lytle's  deed.  All  the  defendants  hold 
under  deeds  duly  executed;  and  whether  we  date  tiieir 
adverse  possession  on  the  land  in  controversy,  from  Ljrtle's 
deed,  or  the  emanation  of  the  patent  to  Gotten,  it  is  equally 
clear  that  they  are  protected  under  the  above  construction 
of  die  statute.  That  statute  bars  the  complainants,  whether 
thdr  right  is  represented,  by  the  heir  of  Thompson,  the  last 
11 
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survivor  of  the  tnifitees;  or  by  themselves  under  the  trust 
deed;  or  as  heirs  of  General  Lawson. 

Had  the  statuta*  of  limitations  remained  open  for  our  con- 
struction, and  we  construed  it  as  above  intimated,  which 
would  not  bar  the  complainants'  right;  still  I  should  have 
been  clearly  of  the  opinion  that  they  were  barred  by  the 
lapse  of  time. 

The  counsel  for  the  complainants  have  argued  that  a 
court  of  Equity  can  never  give  effect  to  the  lapse  of  time, 
-except  in  a  case  where  the  statute  would  bar  an  action  at 
law.  That  time  must  always  be  applied  by  analogy  to  the 
statute ;  and  that  this  analogy  would  be  destroyed,  if  equity 
should  give  a  greater  effect  to  time,  than  could  be  given  to 
it  under  the  statute.  And  the  case  o{  harrow  v.  Beamy  10 
Ohio  R.  498,  is  relied  on  as  sustaining  this  position. 

The  court  in  that  case  say,  '^  we  do  not  know  that  there 
is  any  case  in  which  the  defence  has  been  distinctly  placed 
upon  this  ground,  (lapse  of  time)  where  there  was  a  statute 
of  limitations  in  force  applicable  to  the  case."  "  If  the  party 
be  guilty  of  such  laches  in  prosecuting  his  title  as  would 
bar  him,  if  his  title  were  solely  at  law,  he  shall  be  baired 
in  equity.  But  farther  than  this  the  courts  have  not  ven- 
tured to  go." 

That  statutes  of  limitations  are  binding  on  a  court  of  equity, 
as  they  are  on  a  court  of  law,  is  undoubted.  In  these  cases 
equity  may  be  said  to  follow  the  law.  But  there  are  many 
cases  in  which  lapse  of  time  will  constitute  a  bar  in  equity, 
though  at  law  the  statute  would  not  bar.  The  statute  does 
not  apply  to  the  peculiar  facts  and  circumstances  of  these 
cases.  In  2  Story's  Eq.  735,  it  is  said,  '^  a  defence  peculiar 
to  courts  of  Equity,  is  that  founded  upon  the  mere  lapse  of 
time,  and  the  staleness  of  the  claim,  in  cases  where  no  stat- 
ute of  Umitations  directly  governs  the  case.  In  such  cases 
courts  of  Equity  act  sometimes  by  analogy  to  the  law ;  and 
sometimes  upon  their  own  inherent  doctrine  of  discouraging. 
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for  the  peace  of  society^  antiquated  demands,  by  refasing 
to  interfere,  where  there  has  been  gross  laches  in  prescri- 
bing rights,  or  long  and  unreasonable  CMquiesQence  in  the 
assertion  of  adverse  rights." 

In  Smith  t.  Clapj  3  Bro.  Ch,  Rep.  640,  Lord  Camden  said, 
''A  court  of  Equity  which  is  never  active  in  relief  against 
conflcience,  has  always  refused  its  aid  to  stale  demands, 
where  the  party  has  slept  upon  his  right  and  acquiesced  for 
a  great  length  of  time.  Nothing  can  call  forth  this  court 
into  activity,  but  conscience,  good  faith  and  reasonable 
diligence." 

In  Chobnanddey  v.  Clinton^  2  Jac.  and  Walk.  141,  Sir 
Thomas  Plumer  said,  '^in  courts  of  Equity  of  this  country 
the  principle  has  been  always,  as  I  shall  hereafter  show, 
strongly  enforced.  They  have  refused  relief  to  stale 
demands,  even  in  cases  where  no  statutable  limitation 
existed ;  and  wherever  any  statute  has  fixed  the  period  of 
limitations,  by  which  the  claim,  if  it  had  been  made  in  a 
court  of  law,  would  have  barred,  the  claim  has  been  by 
analogy  confined  to  the  same  period  in  a  court  of  Equity." 
And  again  he  says,  '^  courts  of  Equity  have  at  all  times, 
upon  general  principles  of  their  own,  even  where  there 
was  no  analogous  statutable  bar,  refused  relief  to  stale 
demands,"  &c. 

Where  the  statute  applies,  it  is  binding  on  a  court  of 
Equity,  but  in  cases  where  the  statute  does  not  apply,  the 
court  acts  upon  its  own  principles.  In  Piait  v.  Vattier  et  al^ 
9  Peters  R.  413,  the  statute  of  limitations  was  insisted  on 
in  the  argument,  but  was  not  set  up  as  a  defence  in  the 
answer,  as  was  lapse  of  time.  And  the  court  held  that  as 
the  statute  was  not  pleaded  they  could  not  notice  it,  and 
decided  the  case  against  the  complainant  on  lapse  of  time. 

In  that  case  the  evidence  did  not  show  that  Bartle,  the 
assignor  of  the  complainant,  had  been  within  the  state,  so 
as  to  bring  him  within  the  statute ;  and  if  the  statute  had 
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been  pleaded,  there  can  be  no  doubt  that  the  decision  would 
have  been  the  same  as  was  given.  It  was  a  case  in  which 
the  court  was  asl^^d  to  decree  a  conveyance  on  a  doubtful 
equity,  where  there  had  been  an  adverse  possession  of  more 
than  thirty  years.  And  yet  the  persoi^  through  whom  that 
equity  waft  desired,  was  not  proved  to  have  beez^  within  the 
state  during  the  adverse  possession.  The  statute  did  not 
apply  in  such  a  case,  and  yet  can  any  one  doubt  that  the 
right  asserted  had  become  stale,  and  that  relief  w^  pro- 
perly withheld? 

It  does  by  no  means  follow  that  the  court  must  decree  a 
title,  where  the  statute  of  limitations  does  not  bar.  And 
yet  this  would  seem  to  follow,  fron^  the  argument  of  the 
counsel. 

The  casie  under  consideration  may  strongly  illustrate  the 
principle.  In  June,  1794,  Gen.  Lawson,  with  the  vi^w  of 
procuring  a  re-union  with  his  wife,  conveyed  the  equitable 
title  to  the  land  in  controversy,  and  other  real  and  personal 
estate  to  trustiees,  for  the  benefit  of  his  wife,  and  under  cer- 
tain conditions,  subject  to  her  final  disposition.  The  deed 
was  executed,  with  the  assent  of  the  trustees,  and  some 
advice  was  given  by  one  of  them  as  to  the  disposition  of  a 
part  of  the  land  named  in  the  deed;  ^d  there  is  no  other 
positive  evidence  of  any  further  action  of  the  trustees. 

On  the  strength  of  the  above  deed,  Mrs.  Lawsoi)  and  her 
daughter  returned  to  livp  with  )ier  husband ;  but  in  a  few 
months,  of  choice  or  of  necessity,  again  abandoned  him. 
Some  two  years  after  the  execution  of  tilie  trust  deed,  Law- 
son  assigned  the  land  in  coutroversy  to  O'Bannou,  which 
he  afterwards  sold  to  Lytic.  In  1797,  Lewis,  as  agent  of 
the  trustees,  though  as  appears  without  their  authority, 
entered  a  caveat  in  the  department  of  state  against  issuing 
a  patent  on  Lawson's  assignment,  for  any  of  the  lands 
included  in  the  trust  deed.  O'Bannon  died,  and  his  execu* 
tor  executed  a  deed  to  Lytle  for  the  land,  and  he  conveyed 
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to  McConaughy.  In  1816^  Gotten,  as  executor,  obtained 
the  patent.  Since,  and  iudeed  before  eighteen  hundred  and 
thirteen,  possession  was  taken  of  the  land  under  Lytle.  It 
has  been  made  valuable  by  numerous  farms  having  been 
opened  on  it,  dwelling  houses  erected,  and  by  orchards  and 
other  improvements;  and  now  this  trust  deed  is  set  up 
against  the  title  of  the  occupants.  The  object  of  the  deed 
having  failed,  it  seems  to  have  been  abandoned  by  all  the 
parties  to  it.  They  have  all  gone  to  their  account.  No 
action  under  the  deed — except  what  has  been  stated,  and 
recording  a  copy  in  Hamilton  county,  of  this  state,  at 
whose  instance  does  not  appear — ^has  been  had,  until  the 
institation  of  this  suit.  And  is  this  an  equity  to  be  enforced 
against  the  title  of  the  defendants — an  equity  which  has 
been  permitted  to  lie  dormant  for  nearly  half  a  centuiy — 
an  equity  which  was  founded  upon  the  consideration 
named,  and  which,  in  a  few  months,  entirely  failed? 
There  is  no  evidence  that  the  defendants  had  notice  of  this 
daim  until  long  after  their  titles  were  perfected.  Posses- 
sion has  been  held  of  the  land  twenty-nine  years,  twenty- 
seven  of  which  elapsed  before  this  suit  was  commenced. 

I  am  aware  that  circumstances  may  prevent  the  effect  of 
tune  on  an  equity  asserted;  and  the  court  should  always 
regard  the  excuses  for  a  want  of  diligence.  But  in  the 
present  case  no  sufficient  excuse  has  been  alleged. 

Some  doubt  may  well  be  entertainec^  whether  the  trust 
deed,  having  failed  in  its  object,  and  no  appointment  under 
it  having  been  made  by  Mrs.  Lawson,  could  be  carried  into 
effect,  if  no  adverse  title  could  be  set  up  against  it. 

Under  the  facts  and  circumstances  of  the  case,  the  court 
think  the  complainants  are  barred' by  the  lapse  of  time. 
And  I  should  be  clearly  of  this  opinion,  if  the  statute  inter- 
posed no  legal  bar. 

The  bill  must  be  dismissed. 
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Egberts  t;.  Dibble. 

A  demurrer  extends  to  the  fint  error  in  pleading. 

The  ttatute  of  limitations  of  the  state  where  the  sait  is  bronght,  most  be  pleaded, 
and  not  the  statute  of  any  other  state. 

It  is  the  law  of  the  fomm. 

Inducement  should  consist  of  such  &cts  as  authorise  an  inference  against  the 
right  asserted  by  the  other  party. 

Mr.  Ten  Eyck,  for  plaintiff. 

Mr.  Tdbott  appeared  for  defendant. 

OPINIOK  OF  THE  COURT. 

Tms  is  an  actioi^  of  debt,  brought  on  a  judgment  of  the 
Supreme  Court  of  the  state  of  New  York.  The  defendant 
filed  three  pleas.  1.  Nid  tid  record.  2.  Statute  of  limita- 
tions. 3.  That  plaintiffs  were  not  citizens  of  New  York. 
The  plaintiffs  took  issue  on  the  first  and  third  pleas ;  and 
as  to  the  second  plea,  say,  that  they  ought  not  to  be  barred 
from  a  recovery,  because  they  say,  that  at  the  time  the  ac- 
tion accrued  to  them,  they  were  in  parts  beyond  seas,  to 
wit,  in  the  state  of  New  York,  and  that  in  May,  1841,  they 
came  from  said  parts  beyond  the  seas  into  the  state  and 


OCTOBER  TERM,  1842.  87 

£g;bert8  «.  Dibble. 

district  of  Michigan,  and  which  coming  was  the  first  time 
ihej  came  to  the  district  of  Michigan  after  the  accruing  of 
the  said  cause  of  action;  and  that  they  commenced  this  suit 
within  eight  years  after  they  came  from  beyond  sea  into 
this  state  and  district,  after  the  accruing  of  said  cause  of 
action,  &c. 

The  defendant  replied  that  plaintiffs  ought  not  to  main- 
tain their  action,  because  the  plaintiffs  and  defendant  were, 
at  the  date  of  the  recovery,  residents  of  New  York,  and  did 
then  and  there  reside,  continually,  for  eight  years,  next 
succeeding  the  day  of  the  date  of  said  recovery.  Absque 
hocj  that  the  said  plaintiffs  were  in  parts  beyond  seas,  &c. 
traversing  the  repUcation  of  the  plaintiffs. 

The  plaintiffs  sur-rejoined,  denying  that  they  and  defend- 
ant resided  continuously  in  New  York  for  eight  years,  next 
succeeding  the  date  of  said  recovery,  without  re-aflSrming 
what  is  stated  in  the  replication.  To  this  sur-rejoinder 
defendant  demurred,  specially.  1.  Because  the  sur-rejoinder 
does  not  tender  an  issue  material  out  of  or  upon  the  tra- 
verse, but  puts  in  issue  the  matter  of  inducement.  2.  That 
the  sur-rejoinder  does  not  re-afiirm  what  the  defendant  has 
in  his  traverse  by  his  rejoinder  denied.  3.  Because  the 
said  sur-rejoinder  is  a  negative  pregnant,  and  that  it  departs 
from  and  abandons  the  matter  set  up  in  the  replication,  &c. 

The  plaintiffs  insist  that  the  defendant  sets  up  in  his 
rejoinder  a  substantive  distinct  feict,  and  that  they  were 
right  in  taking  issue  upon  that  fact,  and  that  if  the  sur- 
rejoinder  is  defective,  the  plaintiffs  are  entitled  io  judgment, 
because  the  defendant's  rejoinder  is  bad. 

A  demurrer  applies  to  the  first  defect  in  pleading,  although 
as  in  this  case,  the  demurrer  be  filed  to  the  sur-rejoinder. 

The  rejoinder  of  the  defendant  is  bad.  In  this  case,  th'6 
suit  being  brought  in  the  state  of  Michigan,  the  statute  of 
limitations  of  New  York  cannot  be  pleaded,  but  the  statute 
of  Michigan.     The  act  of  limitations  is  the  law  of  the  forum. 
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In  Le  Roy  et  aly  v.  Crowninshiddy  2  Mason,  151,  it  is  said, 
"a  plea  of  the  statute  of  limitationfl  of  the  state  where  the 
contract  was  made,  is  no  bar  to  a  suit  brought  in  a  foreign 
tribunal  to  enforce  that  contract;  but  a  statute  of  limita- 
tions of  the  state  where  the  suit  is  brought  must  be  pleaded." 
The  statute  of  Michigan  does  not  apply  to  persons 
beyond  seas,  which  has  been  construed  by  the  state  courts, 
beyond  the  limits  of  the  state.  To  avoid  the  plea  of  the 
statute,  the  plaintiffs  state  that  they  resided  in  the  state  of 
New  York;  that  until  1841  they  never  came  into  the  state 
of  Michigan.  To  this  the  defendant  rejoins  that  they  both 
resided  in  the  state  of  New  York  eight  years,  continuously 
from  the  time  of  the  recovery,  &c.  Here  the  defendant 
sets  up  new  and  substantive  matter  as  inducement  to  the 
traverse,  which  is  not  alleged  by  the  plaintiffs,  and  is 
entirely  different  matter  from  that  of  the  traverse.  The 
inducement  must  be  an  answer  to  that  of  the  opposite 
party's  allegation,  and  must  be  sufficient  to  defeat  that  alle- 
gation. The  traverse  is  but  an  inference  from  the  induce- 
ment. Now  the  facts  stated  as  inducement  do  not  go  to 
deny  the  plaintiff's  action.  They  are  no  answer  to  it,  and 
can  authorise  no  inference  against  the  plaintiff's  right.  The 
view  of  the  pleader  seems  to  have  been  to  rely  upon  the 
statute  of  limitations  of  New  York,  and  not  the  statute  of 
Michigan.  The  matter  of  the  rejoinder  being  defective, 
judgment  must  be  entered  for  the  plaintiffs. 
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Johnson  v*  United  States. 

The  act  of  1790,  limiting  the  prosecutions  of  certain  offences  io  two  years, 
applies  to  offences  under  statutes  subsequently  passed. 

On  a  kahtaa  airpuM  the  court  tennot  look  behind  the  sentence  of  the  court, 
whara  h  had  jontfdiction. 

The  day  laid  in  the  indictment  is  not  material,  and  the  offence  may  be  proved 
to  hare  been  committed  at  any  other  time. 

Wbeie  tbefe  is  a  bar,  under  the  statote  of  limitationB,  it  shoald  be  pleaded. 

Mr.  Howard  tar  the  plaintiff. 

Mr.  BaUSi  district  attorney,  for  the  defendant. 

OFENION  OP  THE  COURT. 

Tms  is  an  application  fot  a  rale  to  show  cause  why  a 
'writ  oi  habeas  corpus  should  not  be  issued  to  bring  up  the 
body  of  the  defendant,  now  confined  in  the  penitentiary  by 
&e  sentence  of  this  court,  for  aiding  and  assisting  in  making 
counterfeit  money.  The  indictment  charged  the  offence  to 
have  been  conmiitted  more  than  two  years  before  the  in- 
dictment was  found.  ^ 

The  3l8t  sec.  of  the  act  of  the  30th  April,  1790,  declares, 
^^that  no  person  shall  be  prosecuted,  tried  or  punished,  for 
any  offence  not  capital,  &c.  unless  the  indictment  or  in- 
formation for  the  same  shall  be  found  or  instituted  within 
two  years  from  the  time  of  committing  the  offence,  &c., 
provided  that  nothing  herein  contained  shall  extend  to  any 
person  or  persons  fleeing  from  justice." 

As  the  act  under  which  the  defendant  was  indicted  and 
convicted,  was  passed  after  the  above  act  of  limitation  was 
enacted,  a  question  is  made  whether  the  limitation  can 
apiply  to  statutes  subsequently  passed.  In  the  case  of 
Adams  V.  Woods^  2  Cranch,  336,  the  court  held  the  limita- 
12 
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tion  of  the  act  of  1790,  did  apply  to  offences  under  subse- 
quent statutes.  By  the  act  of  the  28th  February,  1839,  the 
limitation  on  criminal  prosecutions  '^  for  any  penalty  or  for- 
feiture, was  extended  to  five  years."  But  the  case  before 
us  comes  under  the  act  of  1790.  And  it  is  insisted,  that  as 
that  act  prohibits  the  punishment  of  the  offender,  where 
the  prosecution  is  not  commenced  within  the  two  years,  the 
proceedings  were  null  and  void,  and  not  merely  erroneous; 
and  that  on  this  ground  the  prisoner  should  be  discharged. 

Where  there  is  a  want  of  jurisdiction  apparent  upon  the 
record,  the  proceedings  of  a  court  are  not  valid.  But  there 
is  no  want  of  jurisdiction  in  this  case.  The  court  had  juris- 
diction of  the  offence,  and  if  there  was  a  bar  under  the 
statute,  it  should  have  been  pleaded.  No  such  plea  was 
Interposed,  and  the  question  is,  whether  the  objection  can 
be  raised  on  a  writ  of  habeas  corpus.  We  suppose  it  can- 
not. By  failing  to  set  up  the  defence,  the  defendant  waived 
it.  And  if  this  were  not  the  legal  effect  of  failing  to  set  up 
the  statute,  it  is  clear  that  on  the  habeas  corpus,  the  oourt 
cannot  look  behind  the  sentence  of  the  court,  where  the 
jurisdiction  is  undoubted. 

The  time  laid  in  the  indictment  is  not  material,  and  proof 
may  have  been  made  on  the  trial,  that  the  prosecution  was 
commenced  within  the  limitation  of  the  act.  And  the  pro- 
viso in  the  statute,  that  it  shall  not  run  where  the  defend- 
ant absconded,  is  an  exception  which  may  have  been 
shown  by  the  evidence.  In  every  aspect  in  which  the  case 
may  be  considered,  there  seems  to  be  no  ground  on  which 
the  defendant  can  claim  his  discharge. 

The  motion  is  overruled. 
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Jnritdiction  is  taken  from  the  damages  laid  io  the  writ  and  declaration,  and  not 
from  the  amount  dae,  proTed  by  the  plaintiC 

A  notice  of  the  protest  and  non-payment  of  a  note  to  the  indorser,  is  g^ood,  if 
diraetad  to  a  pott  office  where  the  party  is  in  the  practice  of  recf ifing  his  letters, 
though  it  may  not  be  the  near^t  post  office. 

A  promise  to  pay  by  an  indorser  is  presamptiTe  evidence  of  notice,  as  it  ac- 
knowledgea  a  legal  liability. 

Mr.  Settmatif  for  plaintiff. 
Mr.  Howard^  for  defendant. 


OPINIOK   OF  THE  COURT. 

This  action  is  broKght  against  the  defendant  as  indorser 
of  a  note.  Proof  of  demand  was  given,  at  the  bank,  where 
the  note  was  payable,  and  notice  directed  to  Pahner  post 
office.  The  amount  of  the  note  and  interest,  $293,  but  the 
damages  were  laid  in  the  declaration  at  six  hundred  dol- 
lars. On  these  facts  a  question  is  raised  as  to  the  jurisdic- 
tion of  the  court.  But  there  is  clearly  jurisdiction,  as  that 
18  taken  from  the  damages  laid  in  the  writ,  which  exceeds 
the  sum  to  which  the  jurisdiction  is  limited. 

It  was  proved  that  at  the  time  of  the  notice  the  defen- 
dant lived  two  and  a  half  miles  from  the  Palmer  post  office, 
to  which  the  notice  was  directed.  That  he  was  post  mas- 
ter of  China  post  office,  and  that  he  was  President  of  the 
St  Glair  Bank,  established  in  Palmer.  Talbert,  a  witness, 
corresponded  with  the  defendant,  and  in  1835  directed  let- 
ters to  him  at  Palmer,  The  notice  was  sent  in  March  of 
that  year.  Defendant  afterwards  requested  witness  to 
direct  to  him  at  China.  During  the  above  year  the  defen- 
dant was  a  carrier  of  the  mail  in  a  steam  boat,  and  called 
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three  tunes  a  week  at  Palmer,  and  as  often  at  th^  China 
office.  The  defendant  wrote  a  letter  to  the  counsel  of  the 
plaintiff  in  which  he  said,  that  ''  he  had  not  the  me9>ns  to 
pay  then,  but  would  be  down  shortly  and  would  make  some 
arrangement  on  the  subject." 

The  court  instructed  the  jury  that  it  was  not  indispensa- 
ble to  send  the  notice  to  the  neariest  post  office,  if  the  defen- 
dant was  in  the  practice  of  receiving  letters  at  an  offiee 
mo|:e  remote  from  him.  That  if  they  shall  find  from  the 
evidence  the  defendant  was  in  the  practice  of  receiving  hi^ 
letters  q.t  the  Palmer  office,  and  also  at  China,  the  notice 
being  directed  to  either  was  sufficient. 

The  jury  were  also  instructed  that  where  there  is  a 
promise  to  pay  by  the  indorser,  it  is  received  as  presumptive 
evidence  that  notice  was  given  in  due  time,  so  as  to  fix 
his  liability.    The  jury  found  for  the  plaintiff. 


ToOKER  &  TUBBATS  V,  ThOMFSON  BT  AL, 

If  in  the  caption  of  a  deposition  the  place  where  it  was  taken  is  stated,  it  is 
sufficient. 

If  the  peirson  who  takes  the  deposition  certifies  that  the  place  is  more  than  a 
hundred  miles  from  the  place  of  holding  court,  and  that  he  does  not  know  of  an 
agent  of  the  plaiatiff,  Ac.  nearer,  it  is  sufficient. 

The  commissioner  who  took  the  depositions,  haying  been  appointed  hj  the  coort, 
who  made  the  appointn)ent  a  matter  of  record,  a  copy  of  the  record,  to  make  it 
evidence,  requires  the  certificate  of  ^e  presiding  judge. 

A  witness  may  be  sworn  before  or  after  his  deposition  is  reduced  to  writing. 

Messrs.  Jby  4*  Porter  for  plaintiffs. 

Mr.  FVaseTy  for  defendants. 

The  defendants  objected  to  certain  depositions : 


OCTOBER  TERM,  1842.  »3 

Tooker  &  Tubbats  «.  Thompsoo  et  a1. 


1.  Because  it  does  not  appear  that  the  depositions  were 
taken  one  hundred  miles  from  the  place  of  trial. 

2.  It  does  not  appear  where  the  depositions  were  taken. 

3.  It  does  not  appear  that  the  person  who  took  the  depo- 
sitions was  appointed  by  the  court  to  take  depositions. 

4.  The  witness  should  be  sworn  to  testify  the  whole 
truth,  and  before  the  facts  were  stated. 

By  a  rule  of  this  court,  all  formal  objections  to  deposi- 
tions are  required  to  be  stated  in  writing,  before  the  cause 
is  taken  up  for  trial,  or  such  objections  are  considered  as 
waived. 

The  above  objections  come  within  this  rule,  as  formal. — 
But,  if  this  were  not  so,  the  objections,  with  one  exception, 
are  unsustainable. 

In  his  certificate,  the  person  who  took  the  depositions 
states  that  the  witnesses  live  more  than  one  hundred  miles 
from  the  place  of  holding  the  court.  This  is  sufficient. 
The  place  is  named  in  the  caption,  and  that  complies  with 
the  statute.  5  Peters,  604.  And  it  is  stated  that  the  de- 
fendants have  no  agent  known  to  the  commissioner  residing 
within  one  hundred  miles  of  the  place  of  taking  the  de- 
positions. 

The  ol^ectiou  as  to  the  authority  of  tiie  commissioner,  if 
made  in  time,  must  have  been  sustained.    The  certificate 
of  the  clerk  of  the  circuit  court  where  he  was  appointed  is 
in  due  form.    The  only  olgection  to  it  is,  that  the  presiding 
judge  has  not  certified  that  the  attestation  is  in  due  form. 
But  this  is  essential  to  make  the  certificate  evidence.    The 
words  of  the  act  of  Congress  are,  ^^the  records  and  judicial 
proceedings  of  the  courts  of  any  state,  shall  be  proved  or 
admitted  in  any  other  court  within  the  United  States,  by 
the  attestation  of  the  clerk,  and  the  seal  of  the  dourt  an- 
nexed, if  there  be  a  seal,  together  with  the  certificate  of 
&e  judge,  chief  justice  or  presiding  magistrate,  as  the  case 
may  be,  that  the  said  attestation  is  in  due  form." 
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This,  in  tenns,'^applieB  to  the  state  courts ;  but  the  rule  is 
equally  applicable  to  the  courts  of  the  United  States.  The 
clerk  certifies  that  the  person  taking  these  depositions  was 
appointed  commissioner,  &c.  This  appointment,  being  a 
matter  of  record,  is  properly  certified  by  the  clerk.  But 
the  certificate  of  the  presiding  judge  is  made  essential  by 
the  act  where  any  matter  or  judicial  proceeding  is  certified 
firom  the  record.  The  words  are,  ^'the  records  and  judicial 
proceeding." 

The  fourth  objection,  if  made  in  time,  would  not  have 
been  sustainable.  Whether  an  individual  be  sworn  before 
he  or  the  justice  writes  the  deposition,  cannot  be  material. 
If  written  before  the  oath,  the  mind  of  the  witness  is  drawn 
specially  to  the  language  used,  and  he  swears  to  it. 

Bat  on  the  ground  that  the  objections  under  the  rule  of 
this  court  should  have  been  indorsed  on  the  deposition 
before  the  cause  is  called  for  trial,  the  objections  are 
oveiruled. 


Wm.  Dwtght  v.  Pease,  Jones,  and  John  Chestter. 

A  promissorj  note  given  to  two  or  more  payees,  who  are  not  in  partnership, 
^nxift  be  assigned  hy  all  of  them. 

An  assignment  of  one  of  two  pajees,  at  most,  can  convey  but  one-half  of  the  in- 
l^rest  in  the  note. 

This  does  not  enable  the  assignee  to  sue  the  drawer.  A  note  cannot  thus  be  cat 
op  and  suits  agiunst  the  drawer  multiplied. 

Mr. ,  appeared  for  the  plaintifi*,  and  Mr.  Talbott^ 

for  the  defendants. 

OPINION   OF   THE   COURT. 

This  action  was  brought  upon  the  following  promidsory 
note :  '^  Detroit,  January  1st,  1837.    Two  years  after  date, 
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I  promise  to  pay  to  the  order  of  Walter  Chester,  and  Pease, 
Chester  &  Co.  one  thousand  and  five  hundred^doUars,  for 
yalae  received,  at  the  Farmers'  and  Mechanics'  Bank  of 
Michigan,  inrith  interest.  Signed,  John  Chester.  Indorsed, 
Pease,  Chester,  &  Co.,  and  also  D.  E.  Jones  in  blank." 

The  declaration  contained  three  counts,  to  the  first  of 
which  there  was  a  demurrer.  This  count  states  that  one 
John  Chester,  on  the  1st  of  January,  1837,  made  his  note 
payable  to  order  of  Walter  Chester,  and  Pease,  Chester  & 
Co.,  and  that  Pease,  Chester  &  Co.,  under  their  partner- 
ship name,  indorsed  and  delivered  the  said  note  to  the 
plaintifiT.  John  Chester,  the  maker,  was  a  member  of  the 
firm  of  Pease,  Chester  &  Co.  Demand  of  the  note  when 
due,  and  notice  to  the  defendants,  was  proved. 

Walter  Chester,  one  of  the  promisees  in  the  note,  seems 
not  to  have  indorsed  it,  and  this  is  fatal  to  the  right  of  the 
plaintiff.  The  interest  of  the  promisees  is  joint  in  the 
note,  and  not  being  in  partnership,  they  must  each  transfer 
the  note.  Chitty  on  Bills,  123;  Tayl.  55;  Carvick  v.  Vtck- 
eryj  Doug.  653;  J<mes  v.  Badford,  1  Comp.  83;  21  Com.  Law 
Rep.  41. 

Only  one-half  of  the  note  was  transfeired  by  the  indorse- 
ment of  Pease,  Chester  &  Co.,  and  this  does  not  give  a 
right  to  their  or  any  subsequent  assignee  to  sue  on  the 
note.  Recourse  against  the  maker  cannot  thus  be  divided 
and  suits  multiplied.  The  plaintiff  seeks  by  this  action  to 
recover  the  full  amount  of  the  note  against  the  defendants, 
as  indoreera.  But  as  he  holds  but  one-half  of  the  note 
under  the  assignment,  the  indorsement,  at  most,  can  only 
be  evidence  of  that  amount. 

The  declaration  is  defective  in  not  averring  that  Walter 
Chester,  one  of  the  payees,  did  indorse  the  note.  Demurrer 
suBtained.    The  plaintiff  dismissed  his  action. 
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Hyslop  and  Hyslof  V.  Jones. 

A  personal  notice  of  the  demand  and  refvtal  of  payment  of  a  note,  to  charge  the 
indoner,  may  be  served  at  any  place.  And  if  it  be  proved  that  it  was  given  at  one 
place  or  another,  it  is  sufficient. 

Where  the  indorser  lives  in  the  citj,  the  notice  most  be  served  on  him  per- 
sonally, or  at  his  place  of  business  or  residence. 

But  a  notice  deposited  in  the  post  office,  which  was  in  fact  received  by  defendant 
in  due  time,  is  sufficient 

An  averment  in  the  declaration  that  the  note  when  due  was  presented  to  the  bank 
for  payment,  to  wit,  23d  of  July,  1841 « — the  words  from,  to  wit,  Ac.  were  held  to 
be  surplusage. 

Messrs.  Douglass  and  Walker  for  plaintiffs. 
"Mi. .Jay  for  defendant. 

OPINION  OF  THE  COURT. 

Tms  suit  is  brought  against  tke  defendant  ae(  an  indorser 
of  two  promissory  notes. 

Mr.  Wells,  the  Notary  Pablic  states,  that  the  first  note 
for  one  thousand  dollars  becoming  due  the  3d  of  July,  1840, 
was  presented  to  the  bank  on  that  day  for  payment,  and 
was  not  paid ;  and  that  he  gave  notice  to  the  defendant 
personally,  at  his  residence  or  at  his  place  of  business. 

The  second  note  became  due  the  dd  of  July,  1841.  The 
declaration  averred  that  the  note  was  presented  at  the  bank 
when  due,  to  wit,  the  23d  of  July,  1841.  After  making  de- 
mand of  payment  at  the  bank,  the  Notary  states  that  he 
himted  two  hours  for  the  defendant's  residence  in  the  city, 
but  could  not  find  it,  nor  his  place  of  business ;  and  he  left 
the  notice  in  the  post  office.  Defendant  on  Monday  ensu- 
ing saw  deponent  in  the  street,  when  they  had  some  con- 
versation on  the  subject. 

Objection  being  made  to  the  service  of  notice  of  the  non- 
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payment  of  both  notes ;  the  court  instructed  the  jury  as  to 
the  first  note,  that  the  notice  was  sufficient.  It  was  served 
on  the  defendant  personally  in  due  time,  either  at  his  resi- 
dence or  place  of  business.  The  service  being  personal,  it 
is  immaterial  as  to  the  place  of  service. 

hi  regard  to  the  notice  on  the  second  note,  it  was  not 
left  at  the  defendant's  place  of  business  ot*  his  residence,  but 
in  the  post  officei.  The  leaving  the  notice  in  the  post  office 
of  the  city  in  which  the  indorser  lives,  is  not  sufficient.  It 
must  be  served  on  him  personally,  left  at  his  place  of  busi- 
ness or  residence.  But  if  by  leaving  the  notice  in  the  post 
office,  the  defendant,  in  fact,  received  it  in  due  time,  it  is 
sufficient.  And  of  this  fact  the  jury  must  determine  from 
the  evidence. 

The  words,  "to  vrit,  the  23d  of  July,  1841,"  in  the  decla- 
ration, the  court  considered  as  surplusage,  and  inconsistent 
with  the  preceding  averment,  that  the  note  was  presented 
when  due. 

The  jury  found  for  the  plaintiffs. 


Spafford  et  al  v,  Goopeli^. 

Oo  an  action  for  an  escape,  the  sheriff  caoDOt  take  advantag^e  of  an  irregalaritj 
ia  (he  process,  which  does  not  render  it  void. 

The  deputy  of  the  marshal  is  a  sworn  officer,  known  to  the  law,  and  he  may 
retom,  as  dcpnty,  the  process  served  by  him.    Sach  has  been  the  uniform  practice. 

A  sheriff  who  receiresas  jailor, 'a  person  arrested  by  the  marshal,  is  bound  to 
keep  the  prisoner  onder  all  the  responsibilities,  as  if  he  had  been  arrested  ander 
Mate  process. 

An  escape  on  final  process,  snbjects  the  sheriff  to  damages  to  the  amount  of  the 
iajmry  received  by  the  plaintifil 

This  injury  is  measured  by  the  amount  of  property  possessed  by  the  defendant, 
not  nr<iedin|;  the  sum  named  in  the  execution. 

When  the  defendant  is  wholly  without  property,  nominal  damages,  only^  can  bf 
ncoTcrsd  against  the  sheriff. 

13 
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Messrs.  Goodwin  Sf  CoUens  appeared  for  the  plaintifis, 
and  Messrs.  WUherell  Sf  Budly  for  the  defendants. 

OPINION   OF   THE   COURT. 

This  action  is  brought  against  the  defendant,  as  late 
sheriff  of  Wayne  county,  in  this  state,  charging  him  with 
an  escape.  On  the  22d  June,  1838,  a  judgment  was  ob- 
tained in  this  court,  against  James  Hale,  by  the  plaintiffs, 
for  seventeen  hundred  dollars.  A  capias  ad  satisfaciendum 
was  i9dued  on  the  judgment,  the  11th  February,  1839, 
which  was  returned  cepi  corpxts. 

An  objection  was  made  to  the  execution,  on  the  ground, 
that  in  pm^uance  of  the  statute  qf  Michigan,  Revised  Stat. 
453,  sec.  15,  it  did  not  require  personal  and  real  property  to 
be  taken,  before  the  body;  but  the  objection  was  overruled. 
The  sheriff  who,  under  the  act  of  Michigan,  received  the 
defendant  into  custody,  cannot  object  to  the  irregularity  of 
the  execution.  It  was  not  a  void  process,  and  collaterally 
advantage  cannot  be  taken  of  an  irregularity,  which  does 
not  show  that  the  process  was  wholly  void. 

It  was  also  objected  that  the  return  on  the  execution  waa 
not  made  by  the  marshal,  but  by  his  deputy,  and  2  Cain, 
10,  Story  on  Agency,  139,  n.  2,  were  cited.  A  deputy  mar- 
shal is  an  officer  known  to  the  law,  and  it  is  the  general 
practice,  long  sanctioned  by  the  courts,  for  the  deputy  to 
make  return  of  process  served  by  him.  It  might  be  more 
technical  to  return  the  same  in  the  name  of  the  marshal, 
but  the  custom  has  been  otherwise.  The  deputy  is  a  sworn 
officer,  and  the  court  think  that  the  return  is  good.  They 
would  even  now  permit  the  marshal  to  amend  the  return, 
if  it  were  essentially  defective. 

The  defendant,  as  sheriff,  was  bound  to  keep  the  defend- 
ant committed  to  his  custody  by  the  marshal,  under  the 
same  responsibilities,  as  if  the  arrest  had  been  made  under 
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state  process.  But  on  the  same  evening  of  the  commit- 
ment, the  sheriff  released  Hale  >  on  his  giving  a  bond  as 
required  by  the  Revised  Stat*  682,  chap.  8;  and  this  bond 
was  offered  in  evidence.  The  act  under  which  this  bond  was 
taken,  does  not  apply  to  the  courts  of  the  United  States. 
It  was  passed  subsequently  to  the  act  of  1828,  adopting  the 
state  laws  in  regard  to  the  practice  of  the  courts  of  the 
United  States^  and  it  has  not  been  adopted,  expressly,  by  a 
rule  of  court.  Even  under  the  statute,  the  bond  is  liable  to 
objections,  but  these  need  not  be  considered. 

Evidence  was  offered  to  show  the  amount  of  the  property 
possessed  by  Hale,  the  defendant  in  the  execution;  and 
also  rebutting  evidence,  conducing  to  show  that  he  was 
embarrassed  and  owned  no  property. 

The  court  instructed  the  jury,  that  the  escape  being 
proved,  tilie  plaintiff  was  entitled  to  recover' from  the  de- 
fendant damages  to  the  extent  of  the  injury  which  resulted 
from  the  escape.  That  if  Hale  had  property  which  might 
have  been  applied  in  discharge  of  the  execution,  the  plain- 
tiffs should  recover  the  full  sum  called  for  in  the  execution. 
But  if  the  property  was  not  liable  to  the  execution,  by 
reason  of  prior  liens,  that  the  plaintiffs  could  only  recover 
nominal  damages.  That  the  damages  could  not  exceed 
the  property  of  Hale.  That  his  commitment  was  a  means 
of  coercing  payment,  and  if  he  were  wholly  without  the 
means  of  payment,  the  damages  must  be  nominal.  The 
jury  found  for  plaintiffs ;  on  which  a  judgment  was  entered, 
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Grant  v.  Hamilton. 

At  common  law,  a  wager,  &irlj  made,  was  recoTerable. 
If  the  monej  was  paid,  it  could  not  be  recoTered  back  again. 
But,  under  the  statute  of  Michigan,  money  lost  at  play,  or  on  a  horse-race,  &c. 
may  be  recovered. 
Under  this  statute,  an  action  may  be  maintained  in  the  cireoit  eoart. 

Messrs.  Hoioard  if  Romeyn  for  the  plaintiff. 
Mr.  Jojf  for  defendaat. 

OPINION   OF   THE   COUST. 

I 

This  action  is  brought  to  recover  back  a  wager  lost  and 
paid  on  a  horse-race.  In  the  Revised  Statutes  of  Michi- 
gan, 310,  an  action  is  authorised  to  recover  money  lost  at 
play,  horse-racing,  &c. 

At  the  common  law,  where  there  was  no  concealment  or 
fraud,  a  wager  was  recoverable.  3  Term.  693.  5  Burr. 
2802.     Cowen,  37,  735,  20. 

In  Bum  V.  Hicks^  4  John.  434,  the  court  said,  **^  the  law 
appears  to  be  settled  that  some  wagers  form  the  prcqper 
ground  of  an  action.  It  is  worthy  of  remark,  however, 
that  as  often  as  this  question  has  been  raised,  there  is 
scarcely  a  judge  in  England,  from  the  time  of  the  case  of 
De  Costa  v.  Jones,  down  to  the  present  day,  vrho  has  not 
expressed  his  regret  that  such  was  the  law.''  In  Campbdl 
V.  Ridiardsouy  10  John.  405,  where  A  set  up  a  mark  to  shoot 
at,  and  it  was  agreed  between  them  ''that  B  should  pay  A 
25  cents  for  every  shot  he  fired,  but  if  B  hit  the  mark  then 
A  should  pay  him  20  dollars — ^it  was  held  to  be  a  legal  con- 
tract, and  that  B,  having  hit  the  mark,  might  maintain  an 
action  against  A,  to  recover  the  20  dollars." 

We  think  the  principle  was  wrong,  which  authorised  a 


OCTOBER  TERM,  1842.  101 

Sackett  v.  DarU  and  Whitwood. 

recoveiy  in  such  cases ;  but  the  law  seems  to  be  established. 
At  common  law,  if  the  money  won  was  paid,  it  could  not 
be  recovered.  But  the  statute  of  Michigan  alters  the  com- 
mon law  in  this  respect.  It  authorises  a  recovery  of  money 
paid  on  a  wager.  And,  it  would  seem,  that  no  one  can 
doubt  the  policy  of  this  law.  It  is  urged  that  this  is  a  case 
where  both  parties  committed  a  violation  of  the  law  and 
sound  policy,  in  making  the  wager,  and  that  in  such  cases 
it  is  the  policy  of  the  law  to  aid  neither  party,  but  leave 
them  without  remedy  against  each  other.  This  argument 
would  not  be  without;  force,  if  the  statute  did  not  expressly 
authorise  the  recovery. 

The  argument  that  this  is  a  penal  statute,  and  cannot  be 
enforced  by  this  court,  is  also  unsustainable.  So  far  as  re- 
gards this  action,  to  recover  back  the  money  paid,  it  is  not 
for  the  enforcement  of  a  penalty.  The  rights  of  the  par- 
ties and  their  remedies,  when  regulated  by  the  local  law, 
may  be  prosecuted  in  the  courts  of  the  United  States,  the 
same  as  in  the  state  courts.  We  cannot  give  effect  to  the 
criminal  laws  of  the  st^te ;  but  this  act,  and  especially  this 
suit,  is  not  of  that  character. 

If  the  jury  shall  find  that  the  n^oney  was  lost  and  paid 
by  the  plaintiff,  as  alleged  in  the  declaration,  they  will  find 
the  amount  paid  to  the  defendant. 

Verdict  for  the  plaintiff. 


Sackett  v.  Davis  and  WnrrwooD. 

Ob  %  note  payftble  to  Thompson  or  bearer,  luit  may  be  broaght  in  the  ^ame  of 
tke  bearer. 

He  U  not  an  anignee,  and  need  not  aver  in  Uie  declaration  the  cititanahip  of 
TnoBpioiia 

Sock  a  BOte  it  not  within  the  act  of  Congreii,  in  regard  to  assigned  instraments. 
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Messrs.  Douglass  and  Walker  appeared  for  the  plaintiff. 

OPINION  OF  TH&OOUET. 

This  action  was  brought  upon  four  promissory  notes, 
described  as  payable  to  William  P.  Thompson,  or  bearer. 
The  declaration  alleges  the  citizenship  of  the  parties  to  the 
suit;  but  the  citizenship  of  Thompson  is  not  averred,  and 
on  this  ground  a  question  of  jurisdiction  is  raised. 

If  the  plaintiff  had  sued  as  assignee,  this  objection  would 
be  fatal,  as  it  would  be  necessary  to  show  that  suit  might 
have  been  brought  in  this  court  by  the  assignor,  at  the  time 
of  the  assignment.  But  the  plaintiff  does  not  sue  as  as- 
signee, but  as  holder  of  the  notes.  The  defendant  promised 
to  pay  to  Thompson,  or  bearer.  Now  the  promise  is  to  pay 
to  either,  and  either  may  bring  the  action  in  his  own  name. 
The  property  in  the  note  passes  by  delivery.  And  in 
such  a  case  nothing  more  need  be  shown  by  the  person 
who  sues,  than  that  he  is  the  holder  of  the  notes,  or  the 
bearer.  The  case  is  not  within  the  provision  of  the  act  of 
Congress  in  relation  to  the  assignment  of  notes,  &c. 

The  ground  taken  is  not  sustainable.  Judgment  for  the 
plaintiff. 


Root  v.  Godakd. 

Notai  giren  by  a  corporation  in  Tiolation  of  law  are  Toid. 

Pablic  laws  limiting  corporate  powers  are  notice  as  well  to  persons  out  of  th< 
State  where  the  laws  were  passed,  as  to  those  within  it. 

Such  notes  being  void  in  their  inception,  are  void  in  the  hands  of  a  bona  fid< 
holder. 

Messrs.  Fraser  and  Joy  for  plaintiff. 
Mr.  Romeyn  for  defendant. 
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OPINION    OF   THE   COURT. 

The  facts  in  this  case  are  agreed,  and  the  argument  is 
made  as  on  a  motion  for  a  new  trial. 

The  suit  is  brought  on  certain  notes  by  the  plaintiff  as 
holder,  which  are  alleged  to  be  void.  They  were  issued 
by  the  "  Bank  of  Saline,"  and  the  "Bank  of  Brest,"  and  are 
subject  to  the  act  of  the  28th  March,  1836, "  called  the  safety 
fund  act."  This  act  provides  that  no  monied  corporation 
subject  to  it,  "shall  issue  any  bill  or  note  of  the  said  corpo- 
ration, unless  the  same  be  made  payable  on  demand,  and 
without  interest." 

These  notes  are  in  contravention  of  this  act,  and  it  is 
insisted  that  they  are  consequently  void. 

There  can  be  no  doubt  that  a  contract  entered  into  by  a 
corporation,  that  has  ho  powers  except  those  which  are 
specially  given  to  it,  is  void,  if  made  in  violation  of  law. 
The  notes  in  question  are  not  made  payable  on  demand, 
but  on  time ;  and  this  being  against  the  statute,  makes  the 
notes  void. 

Are  the  notes  void  in  the  hands  of  a  bona  fide  holder  with- 
out notice.  If  they  were  void  ab  initio,  they  must  be  held 
so  in  the  hands  of  such  a  holder.  Wiggin  v.  Bush,  12  John. 
310.  But  the  plaintiff  is  not  a  holder  without  notice.  The 
act  of  1836,  which  limits  and  regulates  the  corporate  powers 
of  the  above  banks,  is  a  public  law,  and  is  notice  to  the 
world  in  all  cases  where  the  banks  exceed  their  powers. 
And  this  applies  to  persons  out  of  the  State  of  Michigan, 
the  same  as  to  those  within  it. 

If  the  plaintiff  had  notice  of  the  illegality  of  the  notes  in 

their  inception,  such  illegality  can  be  shown  by  the  indorser 

to  defeat  the  action.    3  Kent,  80.     Chitty  on  Bills,  92,  112. 

The  indorsement  of  the  notes,  under  the  circumstances, 

created  no  new  liability,  and  conferred  no  rights. 

Judgment  for  the  defendant. 
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DwiGHT  V,  Humphreys  and  Bacon. 

A  bill  most  be  signed  by  couniel,  or  it  is  demarnble. 

Bat  a  signing  on  the  back  of  the  bill  is  sufficient.  The  conrt,  as  a  matter  of  con; 
will  give  leave  to  amend  the  bill  so  as  to  obviate  the  objection  made  bj  the  de 
mnrrer. 

Mr.  Romeyn  for  complainant. 
Mr.  Bates  for  defendants. 


OPINION    OF   THE   COURT. 

This  is  a  bill  to  foreclose  a  mortgage.  The  defendants 
demur  on  two  grounds. 

1.  That  the  bill  is  not  signed  by  counsel. 

2.  That  Bacon  having  no  interest  in  the  fordclosure, 
should  not  have  been  msule  defendant. 

In  regard  to  the  first  ground,  it  is  not  denied,  that  the 
English  practice  requires  a  bill  to  be  signed.  This  prac* 
tice  seems  to  have  been  introduced  by  Sir  Thomas  More, 
who  made  an  order  to  that  effect.  And  if  a  bill  be  not  so 
signed,  it  is  demurrable.  2  Cooper  £q.  PL  18.  Story's  £q. 
PI.  sec.  47.  But  in  this  case  the  bill  is  indorsed  by  counsel, 
and  that  is  a  sufficient  signing  within  the  rule. 

It  seems  that  Bacon  is  not  a  party  to  the  mortgage,  nor 
does  it  appear  how  he  is  interested  in  the  decree.  No  de- 
cree is  prayed  against  him.  The  objection  to  the  bill  on 
this  ground  may  be  obviated  by  an  amendment,  and  leave 
is  given  to  amend  the  bill. 
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Gassett  et  al  V.  Palmer  &  Clarke. 

It  it  sufficient  to  state  the  title  of  the  court  in  the  caption  of  the  declaration^ 
The  renne  if  sabstantiallj  laid  is  sufficient. 
And  so  of  other  averments  in  the  declaration. 

Messrs.  Jty  6^  Porter,  for  plaintiflfs* 
Messrs.  Romeyn  4*  L^j  for  defendant. 


OPINION   OF   THE  COURT. 

Tms  is  an  action  of  assumpsit  on  a  note.  To  the  first 
count  in  the  declaration  the  defendant  demurs,  and  pleads 
mm  assumpsit  to  the  other  counts. 

To  the  first  count  it  is  objected  that  the  caption  of  the 
declaration  is  insufficient,  as  it  does  not  state  in  what 
circuit  court  of  the  United  States  it  was  filed. 

The  declaration  commences,  '^  circuit  court  of  the  United 
States,  District  of  Michigan;"  and  then  the  names  in  which 
the  parties  contracted  is  stated  and  their  citizenship  alleged, 
which  is  followed,  (speaking  of  defendants,)  citizens  of  ^'  the 
state  of  Michigan,  against  whom  the  declaration  is  filed." 
This  we  think  is  sufficient.  The  caption  names  the  court 
in  which  the  suit  was  commenced,  and  the  declaration  filed. 

It  is  also  objected  that  the  venue  is  not  sufficiently  stated. 
The  venue  is  laid  ^'at  Boston,  in  the  state  of  Massachusetts, 
to  wit,  at  Monroe,  in  the  county  of  Monroe,  and  district 
afin^esaid,  and  within  the  jurisdiction  of  this  court."  This 
is  sufficient.  The  third  objection,  *^  that  no  time  nor  place 
is  stated  in  the  first  count  for  the  promise  of  the  defendant 
to  pay  to  the  order  of  Henry  Gassett  &  Co.,"  is  without  foun- 
dation. The  promise  is  laid  at  Boston,  aforesaid,  to  wit,  at 
Monroe,  within  the  district  aforesaid,  and  within  the  juris- 
diction of  the  court,  and  the  note  is  set  out. 
14 
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It  is  again  objected,  there  is  no  allegation  that  Heniy 
Gassett  &  Co.  are  the  plaintiffs,  or  that  they  constituted  the 
firm  at  the  date  of  the  note.  The  names  of  the  firm  are 
expressly  stated,  as  constituting  the  firm  to  whom  the  note 
was  given.  So  that  it  is  unnecessary  to  say,  whether  it 
was  essential  for  the  plaintiffs  to  allege  their  names  beyond 
the  firm,  as  stated  on  the  face  of  the  note. 

The  demurrer  is  overruled. 


Geokge  Fry  v.  H.  Rousseau. 

Where  an  tction  it  brougfat  bj  the  etiigiMe  of  m  promiu&rj  BOto  or  bill,  the 
declaration  mait  show  that  the  asug:nor  could  haye  Med  in  thii  eovt. 
A  note  for  a  certain  lum  payable  in  current  bink  notes  ii  not  negotiable. 

Mr.  Handy  for  the  plaintiff.    Mr.  Butler^  for  defendant. 

OFIinON  OF  THE  COURT- 

This  action  was  brought  upon  the  following  note : 

"  Six  months  after  date,  I  promise  to  pay  to  the  order 
of  W.  T.  Williard,  at  the  Bank  of  Michigan,  in  Detroit, 
Michigan,  six  hundred  and  thirty-seven  dollars  and  fifty-six 
cents,  for  value  received,  in  current  bank  notes,  receivable 
at  the  counter  of  said  bank.'' 

To  the  first  count  in  the  declaration  the  defendant  demur- 
red specially. 

1.  Because  the  statement  in  the  declaration  does  not 
show,  that  the  court  has  jurisdiction  of  the  cause.  It  con- 
tains no  averment  that  the  original  promiBee,  W.  T.  Wil- 
liard, through  whom  the  plaintiff  claims  to  recover,  is  an 
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alien  or  citizen  of  another  state.  This  is  a  fatal  objection. 
'^  Where  a  suit  is  brought  against  a  remote  indorser,  and 
the  plaintiff  in  his  declaration  traces  his  title  through  an 
intermediate  indorser,  without  showing  that  this  interme- 
diate indorser  could  have  sustained  his  action  in  the  courts 
of  the  United  States,  those  courts  have  no  jurisdiction." 
Malien  et  al  y.  Ton'enee^  9  Wheat.  537.  Bank  of  Kentucky 
V.  Wistar  et  al,2  Peters,  320.  These  decisions  are  made 
under  the  11th  section  of  the  Judiciary  Act  of  1789,  which 
provides,  that  '^no  district  or  circuit  court  shall  have  cog- 
nizance of  any  suit  to  recover  the  contents  of  any  promis- 
sory note  or  other  chose  in  action  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents,  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 

The  other  ground  of  demurrer  is,  whether  a  note  to  pay 
a  Biun  of  money  in  current  bank  paper,  is  negotiable. 

There  is  nothing  in  the  Michigan  statute  which  regulates 
the  negotiability  of  promissory  notes,  variant  from  the 
ibglish  role.  A  note  to  be  negotiable  must  be  payable  in 
money,  Chitty  on  Bills,  (ed.  1839,)  152.  This  point  was 
considered  and  decided  in  Hosbrook  ^  Seaman  v.  Palmer 
4-  Clark,  2  McLean's  Rep.  10. 

The  demurrer  is  sustained  on  both  grounds. 


AsntoM  FT  AL   V.  Hammond,  Am)iTOK,  &c. 

Laod  |Pi*rK«*««i  from  the  United  States  end  paid  for,  ii  liable  to  be  taxed. 
AmI  this  appliee  to  estates  legal  and  equitable.    The  final  certificate  can  no  more 
be  diB^;atded  bj  the  goYernment  than  a  patent. 
The  execvtiTe  power  cannot  be  reviaed  and  corrected  by  the  judicial. 
Hitten  of  Ibrm  and  diicretion  are  for  ex^ative  determination. 
km  lacoMtitrntionnl  law  can  afford  a  joftification  to  no  one. 
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Messrs.  Douglass  Sf  Walker  and  Romeyn,  for  complainants. 
Messrs.  Norvdl  4*  Goodmny  for  defendant. 

OPINION    OF   THE   COURT. 

The  complainants  state  in  their  bill  that  they  purchased 
certain  lands  of  the  United  States  in  the  state  of  Michigan, 
the  patent  for  which  was  issued  the  1st  May,  1839.  That 
previous  to  the  emanation  of  the  patent,  though  subsequent 
to  the  entry  of  the  land,  the  state  of  Michigan  imposed  a 
tax  on  the  same.  This  tax  it  is  alleged  the  state  could  not 
impose,  as  the  land  belonged  to  the  United  States,  untQ  the 
fee  was  vested  in  the  purchaser  by  a  patent.  That  the 
ordinance  of  1787,  and  the  act  which  admitted  Michigan 
into  the  Union,  prohibit  the  state  from  taxing  the  lands  of 
the  United  States.  The  proceedings  in  the  assessment  of 
the  tax  are  also  alleged  to  have  been  irregular,  and  an 
injunction  is  prayed,  &c.  The  case  was  argued  as  on  a 
demurrer  to  the  bill. 

The  counsel  for  the  complainant  insist  that  any  restric- 
tions on  the  state,  contained  either  in  the  ordinance  or  in 
the  act  admitting  the  state  into  the  Union  are  void,  as 
Michigan  was  admitted  into  the  Union  on  the  same  footings 
as  the  other  states ;  and  that  any  restriction  on  the  exercise 
of  its  sovereign  power  is  void. 

It  is  admitted  that  the  imposition  of  a  tax  is  an  exercise 
of  sovereign  power.  This  is  sometimes  done  indirectly  by 
vesting  the  right  to  tax,  for  certain  purposes,  in  a  corpora- 
tion.   But  the  act  is  done  under  the  sovereign  authority. 

The  inhibition  on  the  state  in  regard  to  taxing  the  lands 
of  the  United  States,  does  not  rest  upon  an  act  of  Congress, 
but  upon  a  compact  made  between  the  general  govern- 
ment and  the  state,  and  this  agreement  does  not  divest  the 
state  of  any  attribute  of  sovereignty,  but  withdraws  a  cer- 
tain property  from  taxation  for  a  limited  time,  and  for  certain 


OCTOBER  TERM,  1842.  109 

Astrom  et  al  v.  Hammond ,  Auditor,  &c. 

reasoDfl.  No  one  doubts  the  competency  of  the  state 
and  the  federal  government  to  make  such  a  compact;  and 
it  can  only  be  dissolved  or  modified  with  the  consent  of 
both  parties.  This  does  not  impair  the  sov^eignty  of  the 
state,  as  the  power  of  taxation  remains  as  before  the  com- 
pact. It  is  not  unusual  for  the  state,  on  grounds  of  public 
policy,  or  for  a  consideration  paid,  to  exempt  from  taxation 
certain  property.  This  is  often  done  in  grants  to  corpora- 
tions, but  no  one  supposes  that  this  is  a  cession  of  a  part  of 
the  soTereigfnty  of  the  state.  This  question  was  considered 
some'what  at  large  in  the  case  of  Spooner  v.  McConnell  et  oZ., 
1  McLean,  345,  and  it  need  not  again  be  discussed. 

In  1832,  the  land  in  question  was  entered  and  paid  for 
by  the  purchaser,  and  by  reason  of  the  great  press  of  busi- 
ness in  the  land  office,  it  is  understood  the  patent  was  not 
issued  until  1839.    But  there  can  be  no  doubt  that  the  in- 
terest of  the  purchaser,  whether  it  be  equitable  or  legal, 
was  liable  to  taxation.     All  property,  by  whatever  name 
it  may  be  denominated,  is  liable  to  be  taxed.     Until  the 
patent  is  issued  the  purchaser  has  not  the  legal  title,  but 
having  made  his  entry  of  the  land  and  paid  for  it,  the  gov- 
ernment can  no  more  dispose  of  the  land  to  another  person, 
than  if  the  patent  had  been  issued.    The  final  certificate 
obtained  on  the  payment  of  the  money,  is  as  binding  on  the 
government  as  the  patent. 

That  the  statute  of  1836  imposed  a  tax  on  these  lands, 
has  been  settled  by  the  state  tribunals.  The  assessors 
were  required  to  examine  the  land  office  of  the  United 
States,  to  ascertain. what  lands  had  been  entered,  and  they 
were  set  down  for  taxation,  so  that  the  only  question  open 
is  as  to  the  power  of  the  state ;  and  that  it  has  this  power, 
as  before  remarked,  there  seems  to  be  no  doubt. 

Lands  thus  purchased  descend  to  the  heirs,  and  do  not  go 
to  the  administrator.  They  are  treated  as  real  estate,  and 
in  some  states  are  liable  to  be  sold  on  execution,  before  the 
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patent  is  issued.  When  the  patent  issues,  it  relates  back 
to  the  entry,  and  makes  good  any  conveyance  the  pur- 
chaser may  have  made. 

In  Ohio,  it  has  often  been  decided  that  lands  are  liable 
to  be  taxed  by  the  state  before  the  patent  is  obtained;  and 
this  has  embraced  land  under  the  credit  system,  before  it 
was  paid  for.  So  lands  located  by  Virginia  military  war- 
rants, are  liable  to  be  taxed  before  the  patent. 

But  whether,  on  the  face  of  the  bill,  the  court  have  juris- 
diction, is  the  important  question  to  be  considered. 

It  does  not  follow  that  there  is  no  jurisdiction,  from  the 
mere  fact  that  the  defendant  is  auditor  of  state.  No  suit 
can  be  sustained  against  a  state ;  but  an  unconstitutional 
law  affords  no  justification  to  a  state  officer  for  an  act  in- 
jurious to  an  individual.  The  officer  is  not  the  state,  and 
can  set  up  no  exemption  under  it,  unless  he  act  within  the 
authority  of  law.  But  the  judiciary  cannot  exercise  a  re- 
visory proceeding  over  executive  duties.  In  carrying  a 
law  into  effect,  the  executive  must  necessarily  construe  it, 
and  it  is  not  for  this  or  any  other  court  to  say  that  there  is 
error  in  the  construction,  and  a  different  course  must  be 
pursued.  It  is  true,  if  an  act  be  done  without  the  authority 
of  law,  the  individual  that  acts  is  responsible;  and  where 
the  mischief  would  be  irremediable,  an  injunction  may  be 
interposed.  But,  it  is  only  in  such  a  case  that  the  judicial 
power  could  be  exerted.  In  all  matters  of  discretion,  and 
in  regard  to  the  forms  of  proceeding,  it  is  clear,  that  execu* 
tive  acts  cannot,  in  any  form,  be  drawn  in  question  by  the 
judicial  power.  This  power  is  limited  to  cases  where  by 
the  exercise  of  the  executive  functions  an  injury  is  done  to 
an  individual ;  and  in  such  oases  there  is  a  remedy  at  law. 

Upon  the  whole,  we  think  that  the  demurrer  to  the  bill 
must  be  sustained.  We  think  the  tax  was  properly  im- 
posed by  the  state,  and  it  does  not  appear  from  the  bill  that 
the  errors  stated  in  the  assessment  of  the  tax  are  of  such  a 
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character  as  to  produce  great  mischief,  should  the  land  be 
Bold  for  the  taxes.  We  see  no  probable  result  from  the 
proceeding,  which  may  not  be  remedied  by  an  action  at  law. 


White  v.  How  et  al. 

Th«  act  entitled  *'an  act  to  organize  and  regulate  banking  auociationi,"  approred 
March  15tfa,  1937,  is  conatitntional. 

Uader  the  aboTs  act,  the  directors  are  liable  in  their  individfial  capacities  in 
the  fint  instance,  if  the  debts  of  the  institution  exceed  three  times  the  amount  of 
stock  paid. 

The  diTiectors  are  liable  tor  all  excess  of  debts  aboTe  three  times  the  amount  of 
CBpitU  slock  paid,  and  ^so  for  all  deficits  occasioned  by  the  insolvency  of  the  bftnlu 

If  a  director  protests  against  certain  loans,  at  the  time  they  were  made,  he  is  not 
liable,  as  director,  in  his  individual  capacity  for  such  loans. 

Whete  the  plaintiff  seeks  to  make  the  directors  liable  for  tsxctm  of  loans,  ftc.  the 
dieclacaitioft  mast  aver  the  amount  of  such  excess. 

The  amendatory  bank  law,  which  took  effect  the  SOth  December,  1837,  somewhat 
DodiSej  the  prior  law. 

In  the  first  law,  the  legislature  reserved  tiie  power  to  dissolve  or  modify  the 
cterters  wader  it,  at  their  discretion. 

But  aets  under  the  first  law  cannot  be  so'  changed  by  the  second  as  to  increase 
their  rMponsibility. 

This  question,  however,  is  not  involved  in  the  case. 

Tlw  act  of  insolvency  fixes  the  responsibility  of  the  directors  under  the  new  law. 
The  insolvency  of  the  bank  occurred  long  after  the  amendatory  law  took  effect. 

OPnaON   OF   THE  COURT. 

Tms  suit  is  bronght  against  the  directors  of  tbe  Saline 
Bank,  established  at  Saline,  in  this  st^te.  In  his  declara- 
tion the  plaintiff  states,  that  on  the  28th  August,  1687,  at 
Saline,  books  were  opened  to  receive  subscriptions  of 
stock  for  a  bank,  to  be  called  tiie  Sank  of  Saline,  'widi  a 
capital  stock,  &c.  under  the  act  entitled  '^  an  act  to  organize 
and  regulate  banking  associations,''  approved  March  15th, 
1837 ;  and  that  subscriptions  for  stock  were  then  and  there 
That  on  the  1^  of  October,  1887,  defendants, 
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with  one  Silas  Finch,  now  deceased,  and  one  Morgan  L. 
Collins,  who  is  a  citizen  of  Ohio,  were  elected  directors  of 
said  banking  association,  and  then  and  there  entered  upon 
their  duties  as  directors.  That  a  president  and  cashier 
were  elected,  and  that  the  defendants,  claiming  to  have 
complied  with  all  the  provisions  and  requirements  of  ths 
above  act  to  constitute  a  body  corporate,  to  wit,  on  the  5th 
December,  1837,  had  a  large  amount  of  notes  engraved, 
which  were  iSUed  up  and  signed  by  the  cashier  and  presi- 
dent, and  commenced  doing  business  as  a  banking  associa- 
tion, and  continued  such  business  until  the  1st  September, 
1838,  when  said  bank  failed,  and  ceased  paying  its  notes, 
debts,  and  liabilities  in  specie,  and  also  then  and  there 
ceased  doing  business  as  a  bank,  and  became  insolvent, 
and  is  still  insolvent.  That  the  defendants,  as  directors, 
became  subject  to  an  act  entitled  ^'  an  act  to  amend  an  act 
entitled  an  act  to  organize  and  regulate  banking  associa- 
tions, and  for  other  purposes,"  approved  30ih  December, 
1837,  and  which  took  effect  the  10th  January  ensuing. 
And  the  plaintiff  avers  that  he  b  the  bearer  and  legal 
owner  of  the  notes  of  said  bank  to  the  amount  of  fifteen 
hundred  dollars,  &c. 

Two  general  counts  were  added  to  the  special  count. 

The  defendants  filed  a  general  demurrer. 

In  the  argument  the  defendants  insist — ^first,  ''that  the 
laws  under  which  the  Bank  of  Saline  was  organized  are 
unconstitutional." 

The  constitutionality  of  these  acts  was  considered  and 
decided  by  this  court,  in  the  case  of  Falconer  6p  Higgens  v. 
Campbell  et  al^  reported  in  2  McLean's  Reports,  195,  and 
being  satisfied  with  that  opinion,  we  deem  it  unnecessary 
again  to  examine  the  question. 

The  second  ground  of  objection  is — ^that  "the  declaration 
does  not  show  that  the  defendants,  as  directors,  are  liable 
for  the  debts  of  the  bank,  declared  on." 
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The  25th  section  of  the  act  of  the  15th  of  March,  1837, 
provides,  that  ^'the  total  amount  of  debts  which  snch 
(banking)  associations  shall  at  any  time  owe,  exclusive  of 
property  deposited  in  the  bank,  shall  not  exceed  three  times 
the  lunount  oif  capital  stock  actually  paid  in  and  possessed; 
and  for  all  excess  Itnd  all  deficits  occasioned  by  the  insol- 
vency of  8U<^h  bank,  the  directors,  in  the  first  place,  shall 
be  liable  in  their  individual  capacity,  in  the  full  amount  of 
their  real  and  pergonal  property;  and  <sach  other  stock- 
holder shall  thereafter  be  also  liable  to  the  amount  of  stock 
which  he  shall  hold  in  such  association,  in  proportion  to  his 
or  her  amount  of  stock:  provided,  that  any  director  who, 
if  present,  shaU  enter  his  protest,  or,  if  absent,  shall  vrithin 
five  days  after  hid  return  to  said  bank,  enter  l)is  protest 
against  certain  loans,  discounts,  or  issues,  shall  not  be 
liable,  fnrther  than  other  stockholders,  on  such  loans,  dis- 
counts, or  issues." 

■ 

Under  this  section,  it  is  contended  that  the  defendants, 
as  directors,  can  only  be  made  liable  for  excess  of  debts 
incurred  by  the  bank  beyond  the  limitatibn  imposed.  And 
this  construction  is  not  controverted  by  the  plaintiff. 

That  part  of  the  section  which  imposes  a  liability  on  the 
directors^  contemplates  two  distinct  grounds  on  which  they 
are  to  be  chftrged:  Ist.  For  all  excess  of  debts  above  three 
times  the  amount  of  capital  stock  paid  in;  and,  2d.  {ot  all 
deficits  occasioned  by  the  insolvency  of  the  bank. 

In  this  view,  the  directors  are  liable  for  all  excess  of 
debts,  without  regard  to  the  insolvency  of  the  bank;  and 
they  are  responsible  for  all  deficits,  in  case  of  insolvency, 
withoiut  reference  to  excess  of  debts  incurred.  The  words 
seem  to  be  susceptible  of  no  other  construction.  If  the 
section  intended  to  make  the  directon  liable  for  excess 
of  debts  only  in  case  the  bank  were  insolvent,  a  difierent 
Phraseology  would  have  been  used.  But  they  are  made 
15 
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liable  for  *^  all  excess  of  debt  and  all  defieits  occasioned  by 
the  insolvency  of  the  bank." 

Excess  of  debts  beyond  the  limitation  may  be  incurred, 
and  yet  the  bank  may  remain  solvent;  and  it  may  become 
insolvent  "without  incurring  any  obligation  beyond  Ihree 
times  the  amount  of  its  capital  stock.  And  can  it  be 
doubted  that  in  either  of  these  cases  the  words  cited  make 
the  directors  liable;  in  the  one  case  for  the  excess  of  debts, 
and  in  the  other  for  the  amount  of  deficits.  If  we  are  to 
Judge  of  the  intention  of  the  legislature  by  the  natural 
import  of  the  words  used — and  I  know  of  no  other  rule  of 
construction — ^this  must  be  the  result.  The  proviso  only 
exonerates  a  director  from  liability,  except  as  a  stockhold^, 
from  those  debts  accruing  from  '^  loans,  discounts  or  issues," 
against  which  he  has  protested. 

There  is  then  nothing  in  the  proviso  to  modify  or  restrain 
the  liability  of  the  directors  on  the  happening  of  the  ^w^ 
tingencies  named,  except  as  to  debts  n^fainst  which  a  pro- 
test has  been  made. 

But  there  is  no  liability  of  the  defendants  under  this  sec- 
tion shown  in  the  declaration.  It  is  neither  av^T«d  iJiat  aa 
excess  of  debts,  beyond  the  limitation,  to  the  amount  of 
the  plaintiff's  demand  was  incurred,  nor  that  tibe  deficit  on 
the  insolvency  equalled  that  sum.  That  the  bank  became 
insolvent  is  alleged,  but  there  is  no  averment  as  to  the 
amount  of  the  deficit.  In  this  respect  the  declaration  is  de- 
fective. The  action  being  in  die  nature  of  a  penalty,  all 
the  grounds  on  whidi  the  liability  was  incurred  should  be 
specifically  stated. 

But  it  is  insisted  that  the  liability  of  the  defendants 

attaches  under  the  amendatory  bank  law  of  the  30th  of 

December,  1837,  which  took  effect  die  10th  of  Jaaaaiy  fbi- 

lewing. 

The  21st  section  of  that  act  provides/'^at  the  total  oomiuhI 
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of  debts  which  such  banking  aBsociation  shall  at  any  time 
owe,  exclusive  of  property  deposited  in  the  bank,  shall  not 
exceed  three  times  the  amount  of  capital  stock  actually  pcdd 
in  and  possessed;  and  for  all  debts  of  such  banking  associa* 
tion,  the  directors  thereof,  if  such  association  shall  become 
insolvent,  in  the  first  [place,  shall  be  liable  in  their  indivi- 
dual capacity  to  the  iull  amount  which  such  insolvent  asso- 
ciation may  be  indebted,"  &c. 

The  bills  on  which  this  action  is  founded  bear  date  the 
first  of  January,  1838,  and  as  no  time  is  averred  when  these 
bills  were  issued  by  the  bank,  it  is  insisted  that  the  day  of 
flieir  date  must  fix  the  time  of  their  emission.  And  that  aa 
fliis  was  prior  to  the  amendatory  law,  there  can  be  no 
liability  of  the  defendants  under  the  above  section.  That 
from  the  nature  of  this  law  it  must  receive  a  strict  construc- 
tion. That  at  the  time  the  debt  set  up  by  the  plaintiff  was 
incurred  by  the  bank,  the  law  then  in  force  imposed  a  limi- 
ted and  different  liability  on  the  defendants,  which  cannot 
be  increased  or  modified  by  the  amendatory  law.  That  the 
legislature  had  not  the  power  to  give  the  second  act  a 
retrospective  effect;  and  if  they  had  such  power,  that  in  no 
part  of  the  act  does  it  appear  that  such  an  effect  was  inten- 
ded to  be  given  to  it. 

On  &e  other  side  it  is  contended  that  the  power  reserved 
by  the  legislature  in  the  first  law  to  "  alter  or  amend  the 
act,  and  to  dissolve  any  association  to  be  incorporated 
nnd^  its  provisions,  by  a  vote  of  two-thirds  of  each  house,'' 
places  the  whole  charter  under  legislative  discretion. — 
That  if  the  legislature  may  dissolve  the  charter,  they  may 
change  it  so  as  to  increase  or  modify  the  liability  of  the 
defendants,  as  well  as  it  regards  past  as  future  trana- 
acdoiis. 

The  power  reserved  in  the  first  law  may  be  exercised  at 
tbe  discretion  of  the  legislature.  Under  it  the  charter  may 
be  dissolved  or  modified,  but  acts  which  were  in  themselves 
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innocent,  or  involved  only  a,  limited  responsibility,  cannot 
be  essentially  changed  by  snbsequent  legislation.  Bat  it  is 
not  perceived  how  this  principle  is  involved  in  the  present 
case. 

Under  the  amendatory  law  the  directors  are  made  respon- 
sible for  the  debts  of  the  bank,  on  its  becoming  insolvent. 
And  it  appears  from  the  declaration  that  the  Saline  bank 
became  insolvent  the  first  of  September,  1838.  This  was 
long  after  the  amendatory  law  took  effect.  The  act  of 
insolvency  fixes  the  responsibility  of  the  defendants.  We 
must  look  to  that  act,  and  not  to  the  time  the  debts  of  the 
bank  were  contracted.  Without  reference  to  the  time  the 
debts  were  incurred,  the  act  declares  if  the  bank  shall 
become  insolvent,  the  directors  shall  be  liable  for  the  full 
amount  of  its  debts.  Now  it  can  be  a  matter  of  no  impor- 
tance when  the  debts  were  contracted.  The  Saline  bank 
does  not  appear  to  have  become  insolvent  by  issuing  the 
notes  on  which  this  action  is  founded.  It  did  business  up 
to  the  first  of  September,  1838,  when  it  became  insolvent. 
If  the  act  of  insolvfency,  on  which  the  liability  of  the  defen- 
dants attaches,  had  occurred  before  the  amendatory  act 
took  effect,  the  objection  of  the  defendants'  counsel  would 
be  unanswerable. 

For  aught  that  appears,  the  notes  in  question  were  pro- 
perly issued  by  the  bank,  for  its  business  was  continued 
many  months  afterwards.  From  the  face  of  the  declara- 
tion, the  bank  must  be  presumed  to  have  been  in  a  solvent 
state,  not  only  when  these  notes  bear  date,  but  on  the  10th 
January,  1838,  when  the  amendatopy  law  took  effect.  The 
defendants,  then,  were  the  directors  of  a  solvent  bank,  when 
this  law  prescribed  their  duty.  Their  functions  were  dis- 
charged under  it,  and  they  were  subject  to  all  its  provisions. 
Eight  months  after  the  law  was  in  force  the  bank  became 
insolvent,  and  under  the  act  they  were  made  liable,  by  this 
insolvency,  for  the  debts  of  the  bank.    Now  would  it  not  be 
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a  moflt  strange  and  forced  constniction,  to  hold,  that  they  , 
are  only  liable  for  debts  contracted  after  the  law  took 
effect? 

The  law  declared,  if  the  bank  became  insolvent  nnder 
tiieir  management,  they  should  be  responsible  for  all  its 
debts.  And  this  provision  applies  as  well  to  banks  in  ope- 
ration, as  to  banks  that  might  afterwards  be  established. 
If  this  be  not  the  true  construction  of  the  act,  the  provision 
was  worse  than  useless  in  regard  to  existing  institutions. 
If  the  directors  under  it  can  only  be  held  liable  for  debts 
contracted  after  the  law  took  effect,  the  main  object  of  the 
kgisiatnre  will  be  defeated.  They  unquestionably  intended 
to  secnre  a  faithful  discharge  of  duty  by  the  directors  of 
banks  in  operation.  And  no  hardship  is  perceived  in  ap- 
plying the  provisions  of  the  law  to  existing  banks.  If  the 
insolvency  existed  before  the  law  took  effect,  the  directors 
oould  not  be  held  liable  under  it.  But  if  the  insolvency  occur 
under  the  law,  why  may  they  not  be  held  responsible.  They 
WCTe  aware  of  the  responsibility  under  which  their  duties 
were  discharged,  and  if,  with  their  eyes  open,  they  incur 
die  penalty,  ought  it  not  to  be  enforced  against  them? 

No  retrospective  effect  is  given  to  the  law  by  this  con- 
struction. The  contingency  on  which  the  liability  attaches 
happens  under  the  law.  And  the  debts  of  the  bank  then 
existing,  are  the  only  debts  for  which  the  directors  are 
liable.  They  knew  the  amount  of  the  debts  when  the  law 
took  eff^t ;  and  the  bank  being  then  solvent,  they  were  bound 
to  keep  it  so.  And  if,  by  increasing  its  responsibilities,  they 
reduced  it  to  insolvency,  are  they  not  justly,  as  the  law  pro- 
vides, bound  for  its  debts.  The  time  at  which  those  debts 
were  contracted  is  not  referred  to  in  the  law,  nor  is  it  of 
any  importance.  The  time  of  the  insolvency  only  is  impor- 
tant. This  makes  the  directors  responsible  for  the  existing 
debts  of  the  bank. 

The  objection  that  the  special  count  does  not  aver  that 
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.  the  notes  described  in  it  were  neither  presented  to  the 
bank,  nor  paid  by  it,  seems  not  to  be  well  taken. 

The  general  averment  in  the  conclusion  of  the  declaration 
that  the  bank  had  not  paid,  though  often  requested,  &c.,  is 
sufficient  under  the  circumstances  of  the  case.  Indeed  the 
averment  of  insolvency  would  seem  to  render  unnecessary 
a  presentation  of  the  notes.  The  organization  of  the  bank 
>  is  well  alleged  in  the  special  count.  And  as  this  count  is 
deemed  sufficient  to  maintain  the  action  by  the  court,  the 
objections  to  the  general  counts  will  not  be  examined. 

It  is  objected  that  the  remedy  of  the  plaintiff  is  in  equity 
and  not  at  law.  The  42d  section  of  the  act  to  provide  for 
the  voluntary  dissolution  of  corporations,  dec.,  approved 
April  15th,  1839,  provides  that  '' whenever  a  creditor  of  a 
corporation  shall  seek  to  charge  the  directors,  trustees,  or 
other  superintending  officers  of  such  corporation,  or  the 
stockholders,  on  ctccount  of  any  liability  created  by  law,  he 
may  file  his  bill  for  that  purpose,  in  the  court  of  chancery, 
which  shall  possess  jurisdiction  to  enforce  such  liability, 
and  may  proceed  thereon  as  in  other  cases,"  &c. 

This  law  gives  jurisdiction  to  a  court  of  chancery,  in  a 
case  like  the  present.  But  this  does  not  take  away  the  com- 
mon law  jurisdiction,  which  gives  an  appropriate  remedy. 

If  the  creditor  wishes  to  prosecute  the  directors  of  the 
bank  only,  he  must  bring  his  action  at  law.  A  remedy  by 
bill  in  chancery  subjects  him  to  delay,  and  a  distribution 
of  the  assets  of  the  bank.  By  the  43d  section  of  the  above 
act,  if  the  bank  has  no  effects,  a  decree  may  be  made 
against  the  directors.  But  the  44th  section  provides  that, 
*^  upon  a  final  decree  upon  any  application  to  restrain  a 
corporation,  or  upon  any  bill  filed  against  the  directcnrs  or 
stockholders,  the  court  shall  cause  a  just  and  fair  distriba- 
tion  of  the  proceeds  of  the  property  and  effects  of  such  cor- 
poration, to  be  made  among  its  fair  and  honest  creditors, 
in  the  order  and  proportion  herein  before  provided,"  See. 
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This  remedy  then  is  very  different  from  the  remedy  by 
action  at  law.  .The  personal  liability  of  the  directors  for 
the  debts  of  the  bank,  ^'in  the  first  place"  as  provided  by 
the  act,  is  not  enforced  by  a  chancery  proceeding.  But  if 
there  were  no  difference  in  this  respect,  the  remedy  at  law 
would  not  be  impaired  by  the  relief  which  a  court  of  chan- 
cery may  afford.  In  no  part  of  the  act  is  it  provided  that 
the  relief  by  bill  shall  be  exclusive. 

It  is  insisted  if  an  action  of  law  may  be  sustained  under 
ihe  statute,  it  should  be  brought  against  each  director  indi- 
vidually. 

Under  both  statutes,  the  directors,  on  the  insolvency  of 
die  bank,  are  made  jointly  liable  for  its  debts.  They  should 
then  be  sued  jointly,  as  has  been  done  in  this  case. 

But  it  is  objected,  that  on  a  joint  liability  of  individuals, 
all  must  be  sued.  And  that  in  the  present  case,  Collins, 
who  was  a  director,  and  jointly  liable  with  the  other  de- 
fendants, has  not  been  sued.  Collins,  it  is  averred  in  the 
declaration,  is  a  citizen  of  Ohio,  and  consequently  not 
within  &e  jurisdiction  of  the  court. 

The  1st  section  of  the  act  of  Congress  of  1839  obviates 
this  exception.  It  expressly  authorises  the  court  to  take 
junsdictioa  ^^  and  proceed  to  the  trial  and  adjudication  of 
such  suit  between  the  parties  who  may  be  properly  before 
it;  but  the  judgment  or  decree  entered  thereon  shall  not 
conclude  or  prejudice  other  parties  not  served  with  pro- 
cess." But  as  the  act  authorises  a  party  not  served  with 
process,  and  who  may  be  without  the  jurisdiction  of  the 
court,  voluntarily  to  appear,  it  is  insisted  that  the  process 
should  be  against  such  party,  otherwise  he  cannot  claim 
the  benefit  of  the  statute. 

Under  the  limited  jurisdiction  of  this  court,  the  plain- 
tiff must  allege,  in  his  declaration,  the  citizenship  of  the 
defiendants,  as  well  as  of  himself.  Not  being  a  citizen  of 
MkUgan,  he  could  not  declare  against  a  citizen  of  Ohio; 
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Such  an  error  would  be  fatal  on  demurrer.  The  form  of 
pleading  must  be  adapted  to  the  requisitions  of  the  statute. 
Should  Collins  in  this  case  voluntarily  appear  and  claim 
under  the  statute  to  be  made  a  defendant,  the  court  would 
give  leave  to  the  plaintiff  to  amend  his  declaration  to  meet 
the  case.  But  unless  this  contingency  shall  occur,  no 
reason  is  perceived  for  changing  the  form  6f  the  declara- 
tion. The  excuse  for  not  making  Collins  a  defendant  is 
sufficiently  alleged.    The  demurrer  is  overruled. 
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Illinois— DECEMBER  term,  i842. 


BEFORE  THE  HONORABLE  NATHANIEL  POFE. 


'The  following  case  was  decided  by  Judge  Pope,  the 
diBlrict  judge.  Judge  McLean  does  not  attend  the  winter 
tenn  in  Illinois. 

Ex  PARTE  Joseph  Smith^  (the  Mormon  Prophet,)  on  Habeas 

Corpus. 

J-  Butterfidd  if  JS.  ^Si.  Edwards^  counsel  for  Smith. 
J-  Lmibomy  attorney  general,  for  the  state  of  Illinois. 

This  case  came  before  the  court  upon  a  return  to  a  writ 
of  heieas  corpus^  which  was  issued  by  this  court  on  the  31st 
of  December,  1S42,  upon  a  petition  for  a  habeas  corpus  on 
the  relation  of  Joseph  Smith,  setting  forth  that  he  was 
arrested  and  in  custody  of  William  F.  Elkin,  sheriff  of 
Sangamon  county,  upon  a  warrant  issued  by  the  governor 
of  the  state  of  Qlinois,  upon  a  requisition  of  the  governor 
of  the  state  of  Missouri,  demanding  him  to  be  delivered  up 
to  the  governor  of  Missouri,  as  a  fugitive  from  justice ;  that 
hiB  arrest,  as  aforesaid,  was  under  color  of  a  law  of  the 
16 


122  ILLINOIS. 


£x  parte  Joseph  Siuith  (the  Mormon  Prophet)  on  Habeas  Corpus. 


United  States,  and  was  without  the  authority  of  law  in 
this,  that  he  was  not  a  fugitive  from  justice,  nor  had  he  fled 
from  the  state  of  Missouri. 

Afterwards,  on  the  same  day,  the  sheriff  of  Sangamon 
county  returned  upon  the  said  habeas  corpus^  that  he  detained 
the  said  Joseph  Smith  in  custody,  by  virtue  of  a  warrant 
issued  by  the  governor  of  the  state  of  Illinois,  upon  the 
requisition  of  the  governor  of  the  state  of  Missouri,  made 
on  the  affidavit  of  Lilbum  W.  Boggs.  Copies  of  the  said 
affidavit,  requisition  and  warrant  were  annexed  to  the  said 
return  in  the  words  and  figures  following : 

"  Stale  of  Missouri,   ) 
County  of  Jackson}) 

This  day  personally  appeared  before  me,  Samuel  Wes- 
ton, a  justice  of  the  peace  within  and  for  the  county  of 
Jackson,  the  subscriber,  Lilburn  W.  Boggs,  who,  being  duly 
sworn,  doth  depose  and  say,  that  on  the  night  of  the  0th 
day  of  May,  1842,  while  sitting  in  his  dwelling  in  the  town 
of  Independence,  in  the  county  of  Jackson,  he  was  shot 
with  intent  to  kill,  and  that  his  life  was  despaired  of  for 
several  days ;  and  that  he  believes,  and  has  good  reason  to 
believe,  from  evidence  and  information  now  in  his  posses- 
sion, that  Joseph  Smith,  commonly  called  the  Mormon 
Prophet,  was  accessory  before  the  fact  of  the  intended 
murder;  and  that  the  said  Joseph  Smith  is  a  citizen  or 
resident  of  the  state  of  Illinois ;  and  the  said  deponent 
hereby  applies  to  the  governor  of  the  state  of  Missouri  to 
make  a  demand  on  the  governor  of  the  state  of  Illinois,  to 
deliver  the  said  Joseph  Smith,  commonly  called  the  Mormon 
Prophet,  to  some  person  authorised  to  receive  and  convey 
him  to  the  state  and  county  aforesaid,  there  to  be  dealt 
with  according  to  law.  LILBURN  W.  BOGGS. 

Sworn  to  and  subscribed  before  me,  this  20th  day  of 
July,  1842.  SAMUEL  WESTON,  J.  P." 
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"3Tk  Qtmemor  of  the  State  of  Missouri^ 

To  the  Governor  of  the  State  of  Illinois — greetdtg. 

Whereasy  It  appears  by  the  annexed  document,  which  is 
hereby  certified  to  be  authentic,  that  one  Joseph  Smith  is  a 
fiigitiTe  from  justice,  charged  with  being  accessory  before 
the  fact  to  an  assault  with  intent  to  kill,  made  by  one  O.  P. 
Rockwelly  on  lilburn  W.  Boggs,  in  this  state,  and  it  is 
represented  to  the  executive  department  of  this  state,  has 
fled  to  the  state  of  Illinois : 

Now,  therefore,  I,  Thomas  Reynolds,  governor  of  the  said 
state  of  Missouri,  by  virtue  of  the  authority  in  me  vested 
by  the  constitution  and  laws  of  the  United  States,  do  by 
these  presents  demand  the  surrender  and  delivery  of  the 
said  Joseph  Smith  to  Edward  R.  Ford,  who  is  hereby 
appointed  as  the  agent  to  receive  the  said  Joseph  Smith, 
on  the  part  of  this  state. 

In  testimony,"  &c. 

''T%e  People  of  the  State  of  minoisy 

To  the  Sheriff  of  Sangamon  County — oREimNG. 
Whereas^  It  has  been  made  known  to  me  by  the  Execu- 
tive authority  of  the  state  of  Missouri,  that  one  Joseph 
Smith  stands  charged  by  the  affidavit  of  one  Lilburn  W. 
Boggs,  made  on  the  20th  day  of  July,  1842,  at  the  county 
of  Jackson,  in  the  state  of  Missouri,  before  Samuel  Weston, 
a  justice  of  the  peace,  within  and  for  the  county  of  Jackson 
aforesaid,  with  being  accessory  before  the  fact  to  an  assault 
with  an  intent  to  kill,  made  by  one  O.  P.  Rockwell,  on 
lilbam  W.  Boggs,  on  the  night  of  the  6th  day  of  May,  1842, 
at  the  county  of  Jackson,  in  said  state  of  Missouri,  and  that 
the  said  Joseph  Smith  has  fled  from  the  justice  of  said  state, 
and  taken  refuge  in  the  state  of  Illinois : 

Now,  tibierefoFe,  I,  Thomas  Ford,  governor  of  the  state  of 
Bfiaois,  pursuant  to  the  constitution  and  laws  of  the  United 
States,  and  of  this  state,  do  hereby  command  yoi;i  to  arrest 
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and  apprehend  the  said  Joseph  Smith,  if  he  be  found  within 
the  limits  of  the  state  aforesaid,  and  cause  him  to  be  safely 
kept  and  delivered  to  the  custody  of  Edward  R.  Ford,  who 
has  been  duly  constituted  the  agent  of  the  said  state  of 
Missouri,  to  receive  said  fugitive  from  the  justice  of  said 
state,  he  paying  all  fees  and  charges  for  the  arrest  and 
apprehension  of  said  Joseph  Smith,  and  make  due  retom 
to  the  executive  department  of  this  state,  the  manner  in 
which  this  writ  may  be  executed. 
"  In  testimony  whereof,"  &c. 

The  case  was  set  for  hearing  on  the  4th  day  of  January, 
1843,  on  which  day  Josiah  Lamborn,  attorney  general  of 
the  state  of  Illinois,  appeared,  and  moved  to  dismiss  the 
proceedings,  and  filed  the  following  objection  to  the  juris- 
diction of  the  court,  viz : 

"1st.  The  arrest  and  detention  of  Smith  was  not  under 
or  by  color  of  authority  of  the  United  States,  or  of  any  ofli- 
cers  of  the  United  States,  but  under  and  by  color  of 
authority  of  the  state  of  Illinois,  by  the  ofiicers  of  Illinois. 

"2d.  When  a  fugitive  iBrom  justice  is  arrested  by 
authority  of  the  governor  of  any  state,  upon  the  requisi- 
tion of  the  governor  of  another  state,  the  courts  of  justice 
neither  state  nor  federal,  have  any  authority  or  jurisdiction 
to  inquire  into  any  facts  behind  the  writ." 

The  coui^sel  of  the  said  Joseph  Smith  then  offered  to  read 
in  evidence  affidavits  of  several  persons,  showing  conclu- 
sively that  the  said  Joseph  Smith  was  at  Nauvoo,  in  the 
county  of  Hancock  and  state  of  Illinois,  on  the  whole  of  the 
6th  and  7th  days  of  May,  in  the  year  1842,  and  on  the  even- 
ings of  those  days,  more  than  three  hundred  miles  distant 
from  Jackson  county,  in  the  state  of  Missouri,  where  it  is 
alleged  that  the  said  Bpggs  was  shot,  and  that  he  had  not 
been  in  the  state  of  Missouri  at  any  time  between  the  10th 
day  of  February  and  the  1st  day  of  July,  1842,  the  said  per- 
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sons  haying  been  with  him  during  the  whole  of  that  period. 
That  on  the  6th  day  of  May  aforesaid,  he  attended  an  offi- 
cers' drill  at  NauYOO  aforesaid,  in  the  presence  of  a  lajrge 
number  of  people,  and  on  the  7th  day  of  May  aforesaid  he 
reviewed  the  Nauvoo  Legion  in  presence  of  ^lany  thousand 
people. 

The  reading  of  these  affidavits  was  objected  to  by  the 
attorney  general  of  the  state  of  Illinois,  on  the  ground  that 
it  was  not  competent  for  Smith  to  impeach  or  contradict 
the  return  to  the  habeas  corpus.  It  was  contended  by  the 
counsel  of  the  said  Smith,  1st.  That  he  had  aright  to  prove 
that  the  return  was  untrue.  2d.  That  the  said  affidavits 
did  not  contradict  the  said  return,  as  there  was  no  averment 
under  oath  in  said  return  that  the  said  Smith  was  in  Mis- 
souri at  the  time  of  the  commission  of  the  alleged  crime,  or 
had  fled  from  the  justice  of  that  state.  The  court  decided 
that  the  said  affidavits  should  be  read  in  evidence,  subject 
to  all  objections;  and  they  were  read  accordingly. 

The  cause  was  argued  by  J^  Butterfield  and  B.  S.  Ed- 
wards, for  Smith,  and  by  Josiah  Lambom,  attorney  gen- 
eral of  the  state  of  Illinois,  contra. 

J.  Butterfield,  counsel  for  Smith,  mcule  the  following 
points : — 

1.  Tins  court  has  jurisdiction. 

The  requisition  purports  on  its  &ce  to  be  made,  and  the 

warrant  to  be  issued,  under  the  Constitution  and  laws  of 

the  United  States,  regulating  the  surrender  of  ftigitives  from 

justice. — ^2d  sec.  4th  article  Const.  U.  S. — Ist  sec.  of  the 

act  of  Congress  of  12th  Feb.  1793. 

When  a  person's  rights  are  invaded  under  a  law  of  the 
United  States,  he  has  no  remedy  except  in  the  courts  of  the 
United  States— 2d  sec.  3d  article  Const.  U.  S.  12th  Wend. 
325.     16  Peters,  543. 

The  whole  power  in  relation  to  the  delivering  up  of  fugi- 
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tives  from  justice  and  labor,  has  been  delegated  to  the 
United  States,  and  Congress  have  regulated  the  manner 
imd  form  in  which  it  shall  be  exercised.  The  power  is 
exclusive.  The  state  Legislatures  have  no  right  to  inter- 
fere, and  if  they  do,  their  acts  are  void. — ^2d  and  3d  clause  of 
2d  sec.  4th  article  Constitution  United  States — 2d  vol.  laws 
United  States,  331.  16  Peters  617-18, 623.  4th  Wheaton's 
Rep.  122,  193.     12  Wend.  312. 

All  courts  of  the  United  States  are  authorised  to  issue 
writs  of  habeas  corpus  when  the  prisoner  is  confined  under 
or  by  color  of  authority  of  the  United  States — Act  of  Con- 
gress of  Sept.  24th,  1789,  sec,  14^  2d  Condensed  33.  3d 
Cranch,  447.    3d  Peters,  193. 

2.  The  return  to  the  habeas  corpus  is  not  certain  and  suffi- 
cient to  warrant  the  arrest  and  transportation  of  Smith. 

In  all  cases  on  habeas  corpus  previous  to  indictment,  the 
court  will  look  into  the  depositions  before  the  magistrate, 
and  though  the  commitment  be  full  and  in  form,  yet  if  die 
testimony  prove  no  crime,  the  court  will  discharge  ex  parte. 
Tayler  5th,  Cowen  60. 

The  affidavit  of  Boggs  does  not  show  that  Smith  was 
charged  with  any  crime  committed  by  him  in  Missouri,  nor 
that  he  was  a  fugitive  from  justice. 

If  the  commitment  be  for  a  matter  for  which  by  law  the 
prisoner  is  not  liable  to  be  punished,  the  court  must  dis- 
charge him.    3  Bac.  434. 

The  Executive  of  this  state  has  no  jurisdiction  over  tlie 
person  of  Smith  to  transport  him  to  Missouri,  unless  he  has 
fled  from  that  state. 

3.  The  prisoner  has  a  right  to  prove  facts  not  repugnant 
to  the  return,  and  even  to  go  behind  the  return  and  contra- 
dict it,  unless  committed  under  a  judgment  of  a  court  of 
competent  jurisdiction.    3d  Bacon,  435, 438.    3  Peters,  202. 
Gale's  Rev.  Laws  of  Uls.  323. 
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The  testimony  introduced  by  Smith  at  the  hecu'ing,  show* 
ing  eonclosively  that  he  was  not  a  fugitive  from  justice,  is 
not  repugnant  to  the  return. 

J.  Lambom,  attorney  general  of  the  state  of  Illinois,  in 
support  of  the  points  made  by  him,  cited  2d  Condensed  Rep< 
37;  Gordon's  Digest,  78;  Gale's  Statutes  of  Illinois,  318; 
Conkling,  85;  9th  Wendell,  212. 

And  afterwards,  on  the  5th  day  of  January,  1848,  Judge 
Pope  delivered  the  following 

OPINION. 

The  importance  of  this  case,  and  the  consequences  which 
may  flow  firom  an  erroneous  precedent,  affecting  the  lives 
and  liberties  of  our  bitizens,  have  impelled  the  court  to 
bestow  upon  it  the  most  anxious  consideration.  The  able 
arguments  of  the  counsel  for  the  respective  parties,  have 
been  of  great  assistance  in  the  examinatien  of  the  impor- 
tant question  arising  in  this  cause. 

When  the  patriots  and  wiBe  men  who  framed  our  consti- 
tution were  in  anxious  deliberation  to  form  a  perfect  imion 
among  the  states  of  the  confederacy,  two  gr^at  sources  of 
discord  presented  themselves  to  their  consideration;  the  com- 
merce between  the  states,  and  fugitives  from  jnstice  and  leAor, 
The  border  collisions  in  other  countries  had  been  seen  to 
be  a  fruitful  source  of  w&r  and  bloodshed,  and  most  wisely 
did  the  Constitution  confer  upon  the  National  Grovwnment, 
the  regulation  of  those  matters,  because  of  its  exemption 
from  the  excited  passions  awakened  by  conflicts  between 
neighboring  states,  and  its  ability  alone  to  adopt  a  unif<»in 
Me,  and  establish  uniform  laws  among  all  the  states  in 
diose  cases. 

This  case  presents  the  important  question  arising  under 
file  constitution  and  laws  of  the  United  States,  whether  a 
eitixen  of  the  state  of  Illinois  can  be  transported  ttom  his 
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own  state  to  the  state  of  Missouri^  to  be  there  tried  for  a 
crime,  which,  if  he  ever  committed,  was  committed  in  the 
state  of  Illinois ;  whether  he  can  be  transported  to  Missouri, 
as  a  fugitive  from  justice,  when  he  has  never  fled  fh»m  that 
state. 

Joseph  Smith  is  before  the  court,  on  habeas  corpus y  directed 
to  the  sheriff*  of  Sangamon  county,  state  of  Illinois.  The 
return  shows  that  he  is  in  custody  under  a  warrant  firom 
the  executive  of  Illinois,  professedly  issued  in  pursuance  of 
the  Constitution  and  laws  of  the  United  States,  and  of  the 
state  of  niinois,  ordering  said  Smith  to  be  delivered  to  the 
agent  of  the  executive  of  Missouri,  who  had  demanded  him 
as  a  fugitive  from  justice,  under  the  2d  section,  4th  article 
of  the  constitution  of  the  United  States,  and  the  act  of  Con- 
gress passed  to  carry  into  effect  that  article.  The  article 
is  in  these  words,  viz :  '^  A  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  shall  on  demand  of  the  exec- 
utive authority  of  the  state,  from  which  he  fled,  be  delivered 
up  to  be  removed  to  the  state  having  jurisdiction  of  the 
crime."  The  act  of  Congress  made  to  carry  into  effect  this 
article,  directs  that  the  demand  be  made  on  the  executive 
of  the  state  where  the  offender  is  found,  and  prescribes  die 
proof  to  support  the  demand,  viz:  indictment  or  affidavit. 

The  court  deemed  it  respectful  to  inform  the  governor 
and  attorney  general  of  the  state  of  Illinois,  of  the  action 
upon  the  habeas  corpus.  On  the  day  appointed  for  the  hear- 
ing, the  attorney  general  of  the  state  of  Illinois  appeared, 
and  denied  the  jurisdiction  of  the  court  to  grant  the  habetm 
corpus. 

1st.  Because  the  warrant  was  not  issued  under  color 
or  by  authority  of  the  United  States,  but  by  the  state  of 
Illinois. 

2d.  Because  no  habeas  corpus  can  issue  in  this  case  from 
either  the  federal  or  state  courts,  to  inquire  into  facts 
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behind  the  vnit.  In  support  of  the  first  point,  a  law  of 
Illinois  was  read,  declaring  that  whenever  the  executive  of 
anj  other  state  shall  demand  of  the  executive  of  this  state, 
any  person  as  a  fugitive  from  justice,  and  shall  have  com- 
plied with  the  requisition  of  the  act  of  Congress,  in  that 
case  made  and  provided,  it  shall  be  the  duty  of  the  execu** 
live  of  this  state  to  issue  his  warrant  to  apprehend  the  said 
fugitive,  &c.  It  would  seem  that  this  act  does  not  purport 
to  confer  any  additional  power  upon  the  executive  of  this 
state,  independent  of  the  power  conferred  by  the  constitu- 
tion and  laws  of  the  United  States,  but  to  make  it  the  duty 
of  the  executive  to  obey  and  carry  into  effect  the  act  of 
Congress.  The  warrant  on  its  face  purports  to  bd  issued 
m  pursuance  of  the  constitution  and  laws  of  the  United 
States,  as  well  as  of  the  state  of  Illinois.  To  maintain  the 
position  that  this  warrant  was  not  issued  under  color  or  by 
authority  of  the  laws  of  the  United  States,  it  must  be 
proved  that  the  United  States  could  not  confer  the  power 
on  the  executive  of  Illinois.  Because  if  Congress  could 
and  did  confer  it,  no  act  of  Illinois  could  take  it  away, 
for  die  reason  that  the  constitution,  and  laws  of  the  United 
States,  passed  in  pursuance  of  it,  and  treaties,  are  the 
supreme  law  of  the  land;  and  the  judges  in  every  state 
shall  be  boimd  thereby,  any  thing  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding.  This  is 
enough  to  dispose  of  that  point.  If  the  legislature  of 
lUinois,  as  is  probable,  intended  to  make  it  the  duty  of  the 
governor  to  exercise  the  power  granted  by  Congress,  and 
ao  more,  the  executive  would  be  acting  by  authority  of  the 
United  States.  It  may  be  that  the  legislature  of  Illinois, 
appreciating  the  importance  of  the  proper  execution  of 
those  laws,  and  doubting  whether  the  governor  could  be 
panished  for  refusing  to  carry  them  into  effect,  deemed  it 
pnident  to  impose  it  as  a  duty,  the  neglect  of  which  would 
expose  him  to  impeachment.  If  it  intended  more,  the  law 
17 
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is  unconBtitational  and  void.     16  Peters,  617.    Prigg  y. 
Pennsylvania. 

In  supporting  the  second  point,  the  attorney  general 
seemed  to  urge  that  there  was  greater  sanctity  in  a  warrant 
issued  by  the  governor,  than  by  an  inferior  officer.  The 
court  cannot  assent  to  this  distinction.  This  is  a  govern- 
ment of  laws,  which  prescribes  a  rule  of  action,  as  obliga- 
tory upon  the  governor  as  upon  the  most  obscure  officer. 
The  character  and  purposes  of  the  habeas  corpus  are  greatly 
misunderstood  by  those  who  suppose  that  it  does  not  review 
the  acts  of  an  executive  functionary.  AH  who  are  familiar 
with  English  history,  must  know  that  it  was  extorted  from 
an  arbitrary  monarch,  and  that  it  was  hailed  as  a  second 
magna  charta,  and  that  it  was  to  protect  the  subject  froni 
arbitrary  imprisonment  by  the  king  and  his  minions,  which 
brought  into  existence  that  great  palladium  of  liberty  in 
the  latter  part  of  the  reign  of  Charles  the  Second.  It  was 
indeed  a  magnificent  achievement  over  arbitrary  power. 
Magna  Charta  established  the  principles  of  liberty;  the 
habeas  corpus  protected  them.  It  matters  not  how  great  or 
obscure  the  prisoner,  how  great  or  obscure  the  prison- 
keeper,  this  munificent  writ,  wielded  by  an  independent 
judge,  reaches  all.  It  penetrates  alike  the  royal  towers 
and  the  local  prisons,  from  the  garret  to  the  secret  recesseir 
of  the  dungeon.  All  doors  fly  open  at  its  command,  and 
the  shackles  fall  from  the  limbs  of  prisoners  of  state  as 
readily  as  from  those  committed  by  subordinate  officers.* 
The  warrant  of  the  king  and  his  secretary  of  state  could 
claim  no  more  exemption  from  that  searching  inquiiy^ 
"  The  cause  of  his  caption  and  detention,"  than  a  warrant 
granted  by  a  justice  of  the  peace.  It  is  contended  that  the 
United  States  is  a  government  of  granted  powers,  and  that 
no  department  of  it  can  exercise  powers  not  granted.  Thi» 
is  true.  But  the  grant  is  to  be  found  in  the  2d  section  off 
the  3d  article  of  the  Constitution  of  the  United  States:^ 
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*'The  judicial  power  shall  extend  to  ail  cases  in  law,  or 
eqnifjy  arising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made  and  which  shall  be  made 
under  their  authority." 

The  matter  under  consideration  presents  a  case  arising 
under  the  2d  section,  4th  article  of  the  Constitution  of  the 
United  States,  and  the  act  of  Congress  of  February  12th, 
17M,  to  carry  it  into  effect.  The  judiciary  act  of  1789 
confers  on  this  court  (indeed  on  all  the  courts  of  the  United 
States,)  power  to  issue  the  writ  of  habeas  corpasj  when  a 
person  is  confined  ^  under  color  of  or  by  the  authority  of 
the  United  States."  Smith  is  in  custody  under  color  of, 
and  by  authority  of  the  2d  section,  4th  article  of  the  Con- 
stitotion  of  the  United  States.  As  to  the  instrument  em- 
ployed or  authorised  to  carry  into  effect  that  article  of  the 
Constitution  (as  he  derives  from  it  the  authority  to  issue  the 
warrant,)  he  must  be  regarded  as  acting  by  the  authority 
ef  the  United  States.  The  power  is  not  official  in  the  gov- 
emor,  but  personal.  It  might  have  been  granted  to  any 
one  else  by  name,  but  considerations  of  convenience  and 
policy  recommended  the  selection  of  the  executive,  who 
never  dies.  The  citizens  of  the  states  are  citizens  of  the 
United  States;  hence  the  United  States  are  as  much  bound 
to  afford  them  protection  in  their  sphere,  as  the  states  are 
intheift. 

This  court  has  jurisdiction.  Whether  the  state  courts 
have  jurisdiction  or  not,  this  court  is  not  called  upon  to 
decide. 

The  return  of  the  sheriff"  shows  that  he  has  arrested  and 
ncyw  holds  in  custody  Joseph  Smith,  in  virtue  of  a  warrant 
issued  by  the  governor  of  Illinois,  under  the  2d  section  of 
the  4th  article  of  the  Constitution  of  the  United  States, 
relattve  to  fugitives  from  justice,  and  the  act  of  Congress 
passed  to  carry  it  into  effect.  The  article  of  the  constitu- 
tion does  not  designate  the  person  upon  whom  the  demand 
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for  the  fugitive  shall  be  made ;  nor  does  it  prescribe  the 
proof  upon  which  he  shall  act.  But  Congress  has  done 
BO.  The  proof  is  '^  an  indictment  or  affidavit,"  to  be  certi- 
fied by  the  governor  demanding.  The  return  brings  before 
the  court  the  warrant,  the  demand  and  the  affidavit.  The 
material  part  of  the  latter  is  in  these  words,  viz: — ^'Lil- 
bum  W.  Boggs,  who  being  duly  sworn,  doth  depose  and 
say,  that  on  the  night  of  the  6th  day  of  May,  1842,  while 
sitting  in  his  dwelling  in  the  town  of  Independence,  in  the 
county  of  Jackson,  he  was  shot  with  intent  to  kill;  and  that 
his  life  was  despaired  of  for  several  days,  and  that  he 
believes,  and  has  good  reason  to  believe,  from  evidence  and 
information  now  in  his  possession,  that  Joseph  Smith,  com- 
monly called  the  Mormon  prophet,  was  accessary  before 
the  fact  of  the  intended  murder,  and  that  the  said  Joseph 
Smith  is  a  citizen  or  a  resident  of  the  state  of  Dlinois.'* 

This  affidavit  is  certified  by  the  governor  of  Missouri  to  be 
authentic.  The  affidavit  being  thus  verified,  furnished  the 
only  evidence  upon  which  the  governor  of  Illinois  could 
act.  Smith  presented  affidavits  proving  that  he  was  not  in 
Missouri  at  the  date  of  the  shooting  of  Boggs.  This  testi- 
mony was  objected  to  by  the  attorney  general  of  Illinois, 
on  the  ground  that  the  court  could  not  look  behind  the 
return.  The  court  deems  it  unnecessajy  to  decide  that 
point,  inasmuch  as  it  thinks  Smith  entitled  to  his  discharge 
for  defect  in  the  affidavit.  To  authorise  the  arrest  in  this 
case,  the  affidavit  should  have  stated  distinctly,  1st.  That 
Smith  had  committed  a  crime.  2d.  That  he  committed  it 
in  Missouri. 

It  must  appear  that  he  fled  from  Missouri,  to  authorise 
the  governor  of  Missouri  to  demand  him,  as  none  other  than 
the  governor  of  the  state  from  which  hejled,  can  make  the 
demand.  He  could  not  have  fled  from  justice,  unless  he 
committed  a  crime,  which  does  not  appear.  It  must  ap- 
pear that  the  crime  was  committed  in  Missouri,  to  warrant 
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the  goveraor  of  Illinois  in  ordering  him  to  be  sent  to  Mis- 
souri for  trial.  The  2d  section,  4th  article,  decleuree,  he 
''shall  be  removed  to  the  state  having  jurisdiction  of  the 


crime." 


As  it  is  not  charged  that  the  crime  was  committed  by 
Smith  in  Missouri,  the  governor  of  Illinois  could  not  cause 
him  to  be  removed  to  that  state,  unless  it  can  be  main- 
tained that  the  state  of  Missouri  can  entertain  jurisdiction 
of  crimee  committed  in  other  states.  The  affirmative  of 
this  proposition  was  taken  in  the  argument  with  a  zeal 
indicating  sincerity.  But  no  adjudged  case  or  dictum  was 
adduced  in  support  of  it.  The  court  conceives  that  none 
can  be.    Let  it  be  tested  by  principle. 

Man  in  a  state  of  nature  is  a  sovereign,  with  all  the 
prerogativeB  of  king,  lords  and  commons.  He  may  declare 
war  and  make  peace,  and,  as  nations  often  do  who  ''feel 
power  and  forget  right,"  may  oppress,  rob  and  subjugate 
bis  weaker  and  unoffending  neighbors.  He  unites  in  his 
person  the  legislative,  judicial  and  executive  power — ^"  can 
do  no  wrong,"  because  there  is  none  to  hold  him  to  account. 
Bat  when  he  unites  himself  with  a  community,  lie  lays 
down  aU  the  prerogatives  of  sovereign,  (except  self- 
defence,)  and  becomes  a  subject.'  He  owes  obedience  to 
its  laws  and  the  judgments  of  its  tribunals,  which  he  is 
aappoaed  to  have  participated  in  establishing,  either  directiy 
or  indirectly.  He  surrenders,  also,  the  right  of  self-redress. 
Li  consideration  of  all  which,  he  is  entitled  to  the  asgis  of 
that  community  to  defend  him  from  wrongs.  He  takes 
upon  himself  no  allegiance  to  any  other  community,  so 
owes  it  no  obedience,  and  therefore  cannot  disobey  it. 
None  other  than  his  own  sovereign  can  prescribe  a  rule  of 
action  to  him.  Each  sovereign  regulates  the  conduct  of  its 
nibjects,  and  they  may  be  punished  upon  the  assumption 
^lal  they  know  the  rule  and  have  consented  to  be  governed 
by  iL    It  would  be  a  gross  violation  of  the  social  compact, 
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if  the  state  were  to  deliver  up  one  of  its  citizens  to  be  tried 
and  punished  by  a  foreign  state,  to  which  he  owes  no  alle- 
giance, and  whose  laws  were  never  binding  on  him.  No 
state  can  or  will  do  it. 

In  the  absence  of  the  constitutional  provision,  the  state 
of  Missouri  would  stand  on  this  subject  in  the  same  relation 
to  the  state  of  Illinois,  that  Spain  does  to  England.  In 
this  particular,  the  states  are  independent  of  each  other. 
A  criminal,  fugitive  from  the  one  state  to  the  other,  could 
not  be  claimed  as  of  right  to  be  given  up.  It  is  most  true, 
as  mentioned  by  writers  on  the  laws  of  nations,  that  every 
state  is  responsible  to  its  neighbors  for  the  conduct  of  its 
citizens,  so  far  as  their  conduct  violates  the  principles  of 
good  neighborhood.  So  it  is  among  private  individuals. — 
But  for  this,  the  inviolability  of  territory,  or  private  dwell- 
ing, could  not  be  maintained.  This  obligation  creates  the 
right,  and  makes  it  the  duty  of  the  state  to  impose  such 
restraints  upon  the  citizen,  as  the  occasion  demands.  It 
was  in  the  performance  of  this  duty,  that  the  United  States 
passed  laws  to  restrain  citizens  of  the  United  States  firom 
setting  on  foot  and  fitting  out  military  expeditions  against 
their  neighbors.  While  the  violators  of  this  law  kept 
themselves  within  the  United  States,  their  conduct  was 
cognizable  in  the  courts  of  the  United  States,  and  not  of 
the  offended  state,  even  if  the  means  provided  had  assisted 
in  the  invasion  of  the  foreign  state.  A  demand  by  the 
ii^ured  state  upon  the  United  States  for  the  offenders, 
whose  operations  were  in  their  own  country,  would  be 
answered,  that  the  United  States'  laws  alone  could  act  upon 
them,  and  that,  as  a  good  neighbor,  it  would  punish  them. 

It  is  the  duty  of  the  state  of  Illinois  to  make  it  criminal 
in  one  of  its  citizens  to  aid,  abet,  counsel,  or  advise,  any 
person  to  commit  a  crime  in  her  sister  state.  Any  one 
violating  the  law  would  be  amenable  to  the  laws  of  Ilfinois, 
executed  by  its  own  tribunals.    Those  of  Missouri  could 
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have  no  agency  in  his  conviction  and  punishment.  But  if 
he  shall  go  into  Missouri,  he  ovreB  obedience  to  her  laves, 
and  is  liable  before  her  courts,  to  be  tried  and  punished 
for  any  crime  he  may  conmiit  there ;  and  a  plea  that  he 
was  a  citizen  of  another  state,  would  not  avail  him.  If 
he  escape,  he  may  be  surrendered  to  Missouri  for  trial. 
Bat  when  the  offence  is  perpetrated  in  Illinois,  the  only 
ri^t  of  Missouri  is,  to  insist  that  Illinois  compel  her  citizens 
to  forbear  to  annoy  her.  This  she  has  a  right  to  expect. 
For  die  neglect  of  it,  nations  go  to  war  and  violate  territory. 

The  court  must  hold  that  where  a  necessary  fact  is  not 
stated  in  the  affidavit,  it  does  not  exist.  It  is  not  averred 
that  Smith  was  accessary  before  the  fact,  in  the  state  of 
Dfiflsouri,  nor  that  he  committed  a  crime  in  Missouri :  there- 
fore, he  did  not  commit  the  crime  in  Missouri — did  not  flee 
from  Missouri  to  avoid  punishment. 

Again,  die  affidavit  charges  the  shooting  on  the^  6th  of 
May,  in  the  county  of  Jackson,  and  state  of  Missouri,  ^^that 
he  believes  and  has  good  reason  to  believe,  firom  evidence 
and  information  now  (then)  in  his  possession,  that  Joseph 
Smith  was  accessary  before  the  fact,  and  is  a  resident  or 
citizen  of  Illinois." 

There  are  several  objections  to  this.  Mr.  Boggs  having 
the  ^'evidence  and  information  in  his  possession,"  should 
have  incorporated  it  in  the  affidavit,  to  enable  the  court 
to  judge  of  their  sufficiency  to  support  his  '' belief."  Again, 
he  swears  to  a  legal  conclusion,  when  he  says  that  Smith 
was  accessary  before  the  fact.  What  acts  constitute  a  man 
an  accessary  is  a  question  of  law,  and  not  always  of  easy 
Bolation.  Mr.  Boggs'  opinion,  then,  is  not  authority^  He 
should  have  given  the  facts.  He  should  have  shovim  that 
they  were  committed  in  Missouri,  to  enable  th«  court  to  test 
^hem  by  the  laws  of  Missouri,  to  see  if  they  amounted  to*  a 
crime.  Again,  the  affidavit  is  fatally  defective  in  this,  that 
BogigB  swears  to  his  bduf. 
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He  language  in  the  constitution  is, "  charged  with  felony, 
or  other  crime;"    Is  the  constitution  satisfied  with  a  charge 
upon  suspicion?    It  is  to  be  regretted  that  no  American 
adjudged  case  has  been  cited  to  guide  the  court  in  ex- 
pounding this  article.     Language  is  ever  interpreted  by  the 
subject  matter.    If  the  object  were  to  airrest  a  man  near 
home,  and  there  were  fears  of  escape  if  the  movement  to 
detain  him  for  examination  were  known,  the  word  charged 
might  warrant  the  issuing  of  a  capias  on  suspicion.    Rud- 
yard,  (reported  in  Skin.)  676,  was  committed  to  Newgate 
for  refusing  to  give  bail  for  his  good  behavior,  and  was 
brought  before  the  common  pleas  on  fuxbeas  corpiis.    The 
return  was,  that  he  had  been  complained  of  for  exciting 
the  subjects  to  disobedience  of  the  laws  against  seditious 
conventicles,  and  upon  examination  they  found  cause  to  bob- 
pect  him.    Yaughan,  chief  justice,  "  Tyrrd  and  Archer  v. 
WSd,  held  the  return  insujBScient — Ist.  because  it  did  not 
appear  but  that  he  might  abet  frequenters  of  conventicles  in 
the  way  the  law  allows ;  2d.  to  say  that  he  was  complained 
of,  or  was  examined,  is  no  proof  of  his  guilt;  and  then  to 
say  that  he  had  cause  to  suspect  him,  is  too  cautious ;  for 
who  can  tell  what  they  count  a  cause  o(  suspicion,  and  how 
can  that  ever  be  tried?    IVt  this  rate  they  would  have 
arbitrary  power,  upon  their  own  allegation,  to  commit 
whom  they  pleased." 

From  this  case,  it  appears  that  suspicion  does  not  war- 
rant a  commitment,  and  that  all  legal  intendments  are  to 
avail  the  prisoner.  That  the  return  is  to  be  most  strictly 
construed  in  favor  of  liberty.  If  suspicion  in  the  foregoing 
case  did  not  warrant  a  commitment  in  London  by  its  offi- 
cers, of  a  citizen  of  London,  might  not  the  ol^ection  be 
ttrged  with  greater  force  against  a  commitment  of  a  citizen 
of  our  state,  to  be  transported  to  another,  on  suspicum? 
No  case  can  arise  demanding  a  more  searching  scmtiiiy 
into  the  evidence,  than  in  cases  arising  under  this  part  of 
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the  constitation  of  the  United  States.  It  is  proposed  to 
deprire  a  freeman  of  his  libeiiy-^to  deliver  him  into  the 
custody  of  strangers,  to  be  transported  to  a  foreign  state, 
to  be  arraigned  for  trial  before  a  foreign  tribxmal,  governed 
by  laws  unknown  to  him — separated  from  his  friends,  his 
family  and  his  witnesses,  unknown  and  nnknowmg.  Had 
he  an  immaculate  character,  it  would  not  avail  him  with 
Btrangers.  Such  a  spectacle  is  appalling  enough  to  chal- 
lenge the  strictest  analysis. 

The  framers  of  the  constitution  were  not  inseifsible  of 
the  importance  of  courts  possessing  the  confidence  of  the 
parties.  They  therefore  provided  that  citizens  of  the  dif- 
ferent states  might  resort  to  the  federal  courts  in  civil 
causes.  How  much  more  important  that  the  criminal  have 
confidence  in  his  judge  and  jury?  Therefore,  before  the 
capias  is  issued,  the  officers  should  see  that  the  case  is  made 
out  to  warrant  it. 

Again,  Boggs  was  shot  on  th^  6th  of  May.  The  affidavit 
was  made  on  the  30A  of  July  following.  Here  was  time 
for  inquiry,  which  would  confirm  into  certainty  or  dissipate 
Us  suspicions.  He  had  time  to  collect  facts  to  be  laid 
before  a  grand  jury,  or  be  incorporated  in  his  affidavit. 
The  court  is  bound  to  assume  that  this  would  have  been 
the  course  of  Mr.  Boggs,  but  that  his  suspicions  w^re  light 
and  unsatisfactory. 

The  affidavit  is  insufficient — 1st;  because  it  is  not  posi- 
tive; 2d.  because  it  charges  no  crime;  3d.  it  charges  no 
crime  committed  in  the  state  of  Missouri.  Therefore,  he 
did  not  flee  from  the  justice  of  the  state  of  Missouri,  nor 
has  he  taken  refuge  in  the  state  of  Illinois. 

The  proceedings  in  this  affiur,  from  the  affidavit  to  the 
arrest,  afford  a  lesson  to  governors  and  judges,  whose 
action  may  hereafter  be  invoked  in  cases  of  this  character. 

The  affidavit  simply  says  that  the  affiant  was  shot  with 
intent  to  kill,  and  he  believes  that  Smith  was  accessary 
18 
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before  the  fact  to  the  intended  murder,  and  is  a  citizen  or 
resident  of  the  state  of  Illinois.  It  is  not  said  who  shot 
him,  or  that  the  person  was  unknown. 

The  governor  of  Missouri,  in  his  demand,  calls  Smith  a 
fugitive  from  justice,  charged  with  being  accessary  before 
the  fact  to  an  assault  with  intent  to  kill,  made  by  one  O.  P. 
Rockwell,  on  Lilburn  W.  Boggs,  in  this  state  (Missouri). 
This  governor  expressly  refers  to  the  affidavit  as  his 
authority  for  that  statement.  Boggs,  in  his  affidavit,  does 
not  call  Smith  a  fugitive  from  justice^  nor  does  he  state  a 
fact  from  which  the  governor  had  a  right  to  infer  it.  Neither 
does  the  name  of  O.  P.  Rockwell  appear  in  the  affidavit, 
nor  does  Boggs  say  Smith  fled.  Yet  the  governor  says  he 
fled  to  the  state  of  Dlinois.  But  Boggs  only  says  he  is  a 
ciiixtn  or  resident  of  the  state  of  Illinois. 

The  governor  of  Illinois,  responding  to  the  demand  of 
the  executive  of  Missouri  for  the  arrest  of  Smith,  issues  his 
warrant  for  the  arrest  of  Smith,  reciting  that — ^*  whereas, 
Joseph  Smith  stands  charged,  by  the  affidavit  of  Lilbum  W. 
Boggs,  with  being  accessary  before  the  fact  to  an  assault 
with  intent  to  kill,  made  by  one  O.  P.  Rockwell,  on  lilbum 
W.  Boggs,  on  tlie  night  of  the  6th  day  of  May,  1642,  at  the 
county  of  Jackson,  in  the  said  state  of  Missouri,  and  that 
the  said  Joseph  Smith  has  fled  fit)m  the  justice  of  said 
state,  and  taken  refuge  in  the  state  of  Illinois.'' 

Those  facts  do  not  appear  by  the  affidavit  of  Boggs. 
On  the  contrary,  it  does  not  assert  that  Smith  was  acces- 
sary to  O.  P.  Rockwell,  nor  that  he  had  fled  frtjm  ihejiutice 
of  the  state  of  Missauriy\  and  taken  refuge  in  the  state  cf 
Illinois. 

The  court  can  alone  regard  the  facts  set  forth  in  the 
affidavit  of  Boggs,  as  having  any  legal  existence.  The 
mis-recitals  and  over^atatements  in  the  requisition  and 
warrant,  are  not  supported  by  oath,  and  cannot  be  received 
as  .evidence  to  depriv^e  a  citizen  of  his  liberty,  and  transport 
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bim  to  a  foreign  state  for  trial.  JFor  these  reasons,  Smith 
must  be  discharged. 

At  the  request  of  J.  Batterfield,  counsel  for  Smith,  it  is 
proper  to  state,  in  justice  to  the  present  executive  of  the 
state  of  Illinois,  Governor  Ford,  that  it  was  admitted  on  the 
argument,  that  the  warrant  which  originally  issued  upon 
the  said  requisition,  was  issued  by  his  predecessor;  that 
when  Smith  came  to  Springfield  to  surrender  himself  up 
upon  that  warrant,  it  was  in  the  hands  of  the  person  to 
whom  it  had  been  issued  at  Quincy  in  this  state;  and  that 
the  present  warrant,  which  is  a  copy  of  the  former  one,  was 
iBsaed  at  the  request  of  Smith,  to  enable  him  to  test  its 
legality  by  writ  of  habeas  corpus. 

Let  an  order  be  entered  that  Smith  be  discharged  from 
bis  anest. 


■ 
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A  jadgraent  hai  relation  to  the  first  day  of  the  term,  and  from  that  time  con- 
stitatet  a  lien  on  the  lands  of  the  defendant,  which  lie  within  the  jurisdiction  of  the 
court. 

A  mortgage,  under  the  act  of  1831,  takes  effect  only  from  the  time  it  is  left  for 
record. 

The  statute  makes  the  recording  of  the  mortgage  a  part  of  its  execution. 

The  mortgage  first  recorded,  will  create  a  paramount  lien  to  one  of  prior  date, 
which  has  not  been  recorded. 

The  peculiar  provisions  of  the  statute,  would  seem  to  preclude  an  equitable  mort- 
gage, which  had  not  been  first  recorded. 

Messrs.  Swayrije  and  Payne ^  appeared  for  the  lessor  of  the 
plaintiff;  and  Mr.  Andrews  for  the  defendant. 

OPINION   OF   THE   COURT. 

The  fee  to  the  land  in  controversy  being  vested  in  one 
Vantine,  he  mortgaged  it  to  the  defendants  on  the  8th  of 
June,  1839.  The  mortgage  was  left  for  record  the  2d  of 
July  following.  Vantine  still  continued  to  occupy  the  pre- 
mises, after  the  mortgage,  under  a  lease  from  the  defen- 
dants. 

At  July  term,  1839,  Sturgess  obtained  a  judgment  in  this 
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court  against  Vaatine  for  $3,820.  The  coujrt  commenced 
on  the  first  day  of  the  month.  An  execution  was  issued  on 
the  judgment,  which  being  levied  on  the  premises  in  dis- 
pute, was  sold  to  Sturgess,  who  holds,  the  mar^I^al's  deed. 

At  the  time  the  judgment  was  entered,  there  was  no 
notice  of  the  mortgage,  but  plaintiff's  counsel  had  notice  of 
it  before  the  levy  and  sale. 

On  this  statement  of  facts,  the  question  arises,  which  of 
the  parties  have  the  prior  lien.  The  8th  section  of  the  act 
relating^  to  the  recording  of  deeds,  of  the  first  of  June,  1831, 
provides, "  that  all  mortgages  executed  agreeably  to  the 
provisions  of  this  act,  shall  be  recorded,  &c.  and  shall  take 
effect  from  the  time  when  the  same  are  recorded.  And  if 
two  or  more  mortgages  are  presented  for  record  on  the 
same  day,  they  shall. tcJi:e  effect  firom  the  order  of  presenta- 
tion for  record ;  the  first  presented  shall  be  the  first  recorded, 
and  the  first  recorded  shall  have  preference." 

This  statute  introduces  a  new  principle  as  to  mortgages. 
IVior  to  it,  the  recording  of  a  mortgage  operated  only  as  a 
notice  to  subsequent  purchasers,  but  under  the  statute  the 
mortgage  takes  effect  only  from  the  time  it  is  recorded. 
Before  this,  the  instrument  has  no  validity  as  a  mortgctge. 
This  is  controverted  by  the  defendant's  counsel,  who  insists 
that  such  an  instrument  may  take  effect,  as  an  equitable 
mortgage,  before  it  is  recorded.  That  even  where  a  mort- 
gage is  defectively  executed,  still  it  may  create  an  equitable 
lien  against  a  subsequent  purchaser  with  notice.  And  that 
an  unrecorded  mortgage,  under  the  above  statute,  must  at 
least  be  considered  of  equctl  validity,  to  one  defectively 
executed. 

The  ease  of  the  Bank  of  Muskingum  v.  Carpenter y  (7  Ohio 

Rep.  21)  which  was  in  chancery,  arose  on  a  mortgage, 

dated  in   1816,  which  had  but  one  witness,  the  statute 

requiring  two;  but  being  prior  to  the  judgment,  under 

whidi  a  lien  was  asserted,  was  held  to  create  a  prior  and 
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equitable  lien.  The  act  of  1831  could  have  had  no  effect 
upon  that  instrument. 

In  Magee  v.  Beatty^  (8  Ohio,  396)  which  was  also  in  chan- 
cery, the  question  was  raised  whether  a  mortgage  of  a  dale 
prior  to  the  judgment,  though  not  recorded,  created  a  para- 
mount lien.  The  mortgage  was  left  for  record  with  the 
recorder  before  the  judgment,  and  the  judges  divided  on  the 
point  whether  that,  under  the  act  of  1831  created  a  lien. 
In  1838  an  act  was  passed  declaring  that  the  lien  com- 
menced, under  the  act  of  1831,  from  the  time  the  deed  was 
left  for  record.  This,  in  the  opinion  of  the  two  judges  who 
gave  a  different  construction  to  that  act,  removed  the  diffi- 
culty. If  the  declaratory  act  gave  a  different  construction 
to  the  act  of  1831,  from  that  which  its  words  required ;  and 
created  a  lien  under  that  act  which  did  not  before  exist,  it 
is  very  clear  that  effect  could  only  be  given  to  the  declara- 
tory act  from  its  passage.  But  there  would  seem  to  be 
little  doubt  that  the  true  construction  of  the  act  of  1831, 
created  a  lien  ttom  the  time  the  deed  was  left  for  record. 
In  doing  this  the  mortgagee  did  all  he  could  do,  and  all  the 
law  required  of  him,  to  constitute  notice. 

In  this  case  the  judgment,  having  relation  to  the  first  day 
of  the  term,  created  a  prior  legal  lien  to  the  mortgage, 
which  was  left  for  record  the  day  after,  and  the  question  is 
whether  the  mortgage  having  been  signed  some  days  prior 
created  an  equitable  lien.  At  the  time  the  judgment  was 
entered  tl^e  plaintiff  had  no  notice  of  the  mortgage,  but  he 
had  noticjB  before  the  levy  and  sale. 

The  act  of  1831  declares  that  the  mortgage  ^^shaU  take 
effect  from  the  time  it  shall  be  recorded."  It  cannot,  there- 
fore, as  a  mortgage,  take  effect  before  it  is  recorded.  And 
if  the  effect  depends  upon  the  recording  of  the  instrument, 
the  recording  of  it  is  a  part  of  its  execution.  That  the  legis- 
lature have  the  power  to  prescribe  the  form  of  a  deed^  and 
say  when  it  shall  take  effect,  is  undoubted. 


DECEMBER  TERM,  1842.  143 

Doe  ex  dem.  StoTgess  9.  The  Bank  of  Cleveland. 

This  view  excludes  the  notion  that  an  unrecorded  mort- 
gage may  create  an  equitable  lien,  under  the  above  act. 
The  act  declares  that  the  mortgage  "  first  presented  shall 
be  first  recorded,  and  the  one  first  recorded  shall  have  pre- 
ference." Now  suppose  the  junior  mortgage  shall  be  first 
presented  and  recorded,  shall  it  not  have  the  preference? 
The  statute  so  provides,  and  this  excludes  any  equitable  lien 
under  the  mortgage  prior  in  date,  but  not  recorded.  There 
would  seem  to  be  no  fallacy  in  this  construction  of  the  act. 

The  case  of  Lake  v.  Dond  et  al,  (10  Ohio,  415)  it  is  insisted 
is  in  opposition  to  this  construction.  It  is  true  the  court 
in  that  case  say,  'Hhis  although  not  a  legal,  is  an  equitable 
mortgage,  and  may  be  enforced  in  equity ;  and  will  be  pre- 
ferred when  of  prior  date  to  a  subsequent  judgment."  And 
the  court  refer  to  the  above  cited  case  of  the  Bank  of  Mus- 
kinguMV.  Carpenter  as  sustaining  the  position  stated.  Now 
on  general  principles  this  view  is  correct,  but  it  is  not  sus- 
tainable under  the  act  of  1831.  ,  And  the  court  seem  not  to 
have  adverted  to  the  peculiar  provisions  of  that  act.  But 
the  case  did  not  turn  on  that  point.  The  deed  which  was 
set  up  against  the  mortgage  the  court  say,  ^^  could  not  have 
been  executed  in  good  faith,  and  that  it  was  fraudulent  and 
void  as  to  creditors  and  subsequent  purchasers." 

There  is  no  difierence  between  a  general  and  special 
lien,  which  can  affect  this  question.  Equity,  in  a  proper 
case,  would  direct  a  prior  general  lien  to  be  first  asserted 
against  any  property  not  included  in  the  special  lien,  in 
order  that  both  liens  might  be  satisfied.  A  general  lien  is 
a  eharge  on  all  the  real  estate  of  the  party,  and  a  special 
lien  only  on  the  part  specified.  Each  lien  is  equally  good 
from  its  date,  and  no  other  preference  except  that  which 
nsea  firom  priority  can  be  given.. 

In  the  case  under  consideration,  the  judgment  having 
beat  entered  one  day  before  the  mortgage  was  left  for 
fecord,  has  the  prior  and  paramount  lien. 

Judgment  for  the  lessor  of  the  plaintifi*. 
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In  a  deed  of  genera]  wamntj  it  is  not  necessary  to  use  the  word  "  warrant/*  if 
other  words  of  equal  import  shall  be  used. 

'  Under  a  covenant  to  convey  a  certain  t^ct  by  **  a  g^ood  general  warranty  deed, 
with  the  fee  simple  annexed/*  a  covenant  of  seisen  is  not  essential. 
Usage,  as  to  the  forms  of  deeds,  cannot  be  disregarded. 

Mr. appeared  for  the  plaintiff. 

Mr.  Bright  for  the  defendant. 


OPnnON   OF  THE  COURT. 

This  action  is  brought  on  a  bond  in  the  penalty  of  ten 
thousand  dollars,  with  a  condition  that  on  the  payment  of 
twenty-five  hundred  dollars,  in  certain  instalments  by  the 
defendant,  the  plaintiff  should  make  **  a  good  and  general 
warranty  deed  with  the  fee  simple  annexed"  for  a  certain 
tract  of  land,  containing  one  hundred  and  sixty  acres. 

The  defendant  prayed  oyer  of  the  bond,  and  says,  that 
the  plaintiff  has  not  nor  did  at  any  time  before  the  com- 
mencement of  this  suit  or  since,  convey  to  said  defendant 
or  tender  or  offer  to  convey  to  him  by  good  and  general  war- 
ranty deed,  &c.    The  plaintiff  replied  that  he  was  the  tree 
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absolute  and  legal  owner  of  the  land  when  it  was  sold,  clear 
of  aU  incumbranceB  in  fee  simple,  was  in  possession,  &c. 
That  defendant  was  put  into  possession  at  the  time  of  the 
contract,  and  continues  to  occupy  the  same  for  his  own  ben- 
efit, &c.,  free  from  all  incumbrsLnces ;  that  before  th&  com- 
mencement of  the  suit,  to  wit,  th^  1st  April,  1841,  plaintiff 
executed  and  acknowledged  a  good  legal  and  sufficient 
deed  of  conTey  toce  of  general  warranty  in  fee  simple,  clear 
of  all  incumbrances,  to  said  defendant,  and  tendered  it  to 
the  defendant,  before  the  suit  was  commenced,  &c. 

To  this  replication  the  defendant  demurred. 

Two  objections  are  taken  to  the  deed  tendered. 

1.  As  to  the  warranty. 

2.  That  it  contains  no  covenant  of  seisen. 

The  plaintiff  was  bound  to  make  to  the  defendant  ^^  a 
good  and  general  warranty  deed,  with  the  fee  simple 
annexed,''  &c.  It  is  objected  that  the  usual  word  '<  warrant" 
is  not  used  in  the  deed.  The  grantor  covenants  to  defend 
the  title  against  the  claim  of  all  and  every  person,  to  the 
grantee,  hiB  heirs  and  assigns  forever*  Now  although  the 
eovenant  wotild  have  been  more  formal  had  the  word  '^  war- 
rant'' been  introduced;  yet  the  covenant  is  binding  without 
it,  the  same  as  if  the  word  had  been  used.  The  omission 
is  no  doubt  chai^eable  to  a  clerical  error.  There  is  no 
covenant  of  seisCD,  and  it  is  contended  that  this  was 
essential  to  comply  with  the  bond.  That  this  is  one  of  the 
covenants  usually  contained  in  a  deed  of  fee  simple. 

This  covenant  is  nothing  more  than  that  the  grantor  is 
seised  of  the  premises,  and  if  he  was  not  seised  he  is  liable 
to  an  action  on  this  covenant,  at  any  time,  without  an  evic- 
tion of  the  grantee.  But  under  a  general  warranty  he  is 
not  liable,  until  the  grantee  shall  be  evicted  by  a  para- 
mount title.  If  the  grantor  was  seised  in  fact,  though  under 
a  disseiser,  it  is  sufficient.  Pearce  v.  Jackson^  4  Mass.  Rep. 
406. 

19 
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Chanoellor  Kent,  in  his  4  Comm.  471,  says  ^*  the  usual  per- 
sonal covenants  inserted  in  a  conveyance  of  the  fee,  are  1. 
That  the  grantor  is  lawfully  seised;  2.  That  he  has  good 
right  to  convey ;  3.  That  the  land  is  free  from  incumbrances ; 
4.  That  the  grantee  shall  quietly  ei\joy;  5.  That  the 
grantor  will  warrant  and  defend  the  title  against  all  lawful 
claims." 

The  deed  under  consideration  contains  a  covenant  against 
incumbrances,  and  a  general  warranty  of  the  title.  It  is 
not  objected,  however,  that  there  is  no  covenant  for  qtdet 
enjoyment,  nor  that  the  grantor  has  right  to  convey,  but 
only  that  there  is  no  covenant  of  seisen.  This  is  a  personal 
covenant  and  the  weight  of  authority  is,  that  it  does  not 
run  with  the  land. 

Under  the  covenant  against  incumbrances,  tiie  grantee, 
before  any  action,  may  pay  off  the  incumbrance,  and  bring 
his  action  against  the  grantor.  Pregcatt  v.  Truman^  4  Mass* 
627. 

This  question  may,  in  some  degree,  be  influenced  by 
general  usage.  In  this  country  deeds  are  far  less  formal, 
even  where  the  fee  is  conveyed,  than  is  thought  necessary 
in  England.  And  no  one  can  fail  to  observe  the  useless 
verbiage  contained  in  ancient  deeds.  Certain  technical 
words,  or  their  import,  are  essential  to  a  conveyance  in  fee 
simple ;  and  beyond  these  the  fewer  words  used  to  describe 
the  premises  with  certainty,  and  the  intention  of  the  parties, 
the  better. 

The  five  requisites  above  stated,  it  is  believed,  are  rarely 
contained  in  a  deed  of  conveyance  in  this  country ;  and  we 
think  they  are  not,  all  of  them,  and  especially  the  covenant 
of  seisen,  necessary  to  constitute  a  good  and  general  war^ 
ranty  deed,  v^th  the  fee  simple  annexed,  in  the  language  of 
the  contract  in  this  case.  The  demurrer  is  overruled,  and 
judgment. 
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A  plea  that  the  defendant  paid  the  note  to  the  assignor,  before  he  had  notice  of 
the  assignment,  cannot  be  sustained  against  the  assignee. 

The  {dea  should  a?er  that  the  payment  was  made  before  the  note  was  assigned, 
or  before  it  was  due. 

And  so  where  the  defendant  alleges  he  paid  five  hundred  dollars  to  the  assignor, 
before  he  had  notice  of  the  assignment.  And  the  averment,  that  the  balance  was 
paid  to  the  plaintiff  is  defective,  as  it  does  not  appear  that  the  plaintiff  received  it 
as  snch,  in  discharge  of  the  note. 

OFINION   OF  THE  COURT. 

This  action  is  brought  on  a  promissory  t^ote,  given  to 
Badaaainster  &  Barally,  at  Philadelphia,  for  $1073,  on  th^ 
4th  of  March,  1836,  payable  in  six  months.  The  declara^ 
tion  alleges  the  note  to  have  been  assigned  to  the  plaintiff 
before  it  became  due. 

The  defendant  pleaded,  that  after  the  execution  of  the 
note,  and  before  he  had  notice  of  the  assignment,  and 
before  the  commencement  of  the  suit,  the  defendant  p^d 
to  the  aangnor  the  amount  of  the  note. 

He  also  pleaded  that  before  he  had  notice  of  the  assigur 
meat,  he  paid  to  the  assignor  five  hundred  doU^rs,  and  fiiter 
the  assignment,  and  before  the  comn^encement  of  the  siiif, 
lie  paid  the  residue  to  the  plaintiff. 

To  these  pleas  the  plaintiff  demurred* 

The  d^nuirer  must  be  sustained  to  both  pleas.  In  the 
fint  place,  it  does  not  appear  that  the  payment  was  made 
to  the  assignor,  before  the  note  was  due,  or  before  it  wa« 
assigned;  and  the  second  plea  is  defective,  because  it  doe^ 
not  appear  that  the  sum  of  five  hundred  dollars,  alleged  to 
have  been  paid  to  the  assignor,  before  notice  of  the  fuisign* 
ilienty  wfui  in  fact  made  before  the  assignment,  or  before  the 
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note  was  payable;  and  it  does  not  appear  that  the  balance 
dae  was  accepted  by  the  plaintiff^  as  such,  in  discharge  of 
the  note. 
There  are  other  issues  which  require  a  jury. 


Mason  v,  Wallacb. 

Where  potseMion  has  been  taken  of  property  parchased,  and  valuable  improTe- 
menta  made,  the  acquieiceDce  of  the  vendor  maj  be  presumed. 

A  delay  of  payment  for  two  years,  under  such  circumstances,  where  the  vendor 
sustains  no  damage  which  interest  will  not  compensate,  will  not  bar  a  bill  for  a 
specific  execution  of  the  contract. 

Where  time  is  made  an  essential  part  of  the  contract,  the  rule  is  different. 

Mr.  Steveris,  for  the  plaintiff. 

Mr.  O.  H.  Smithy  for  the  defendant. 


OPINION    OF   THE  COURT. 

This  is  a  bill  for  the  specific  execution  of  a  contract. 

On  the  Ist  of  January,  1885,  Mason  purchased  from  the 
defendant,  Wallace,  lots  112  and  113,  in  Jeffersonville,  in 
this  state,  for  six  hundred  dollars,  payable  in  three  annual 
payments,  of  two  hundred  dollars  each.  Wallace  executed 
a  title  bond  for  a  deed  when  the  purchase  money  should  be 
paid.  Shortly  after  the  purchase.  Mason  took  possession, 
and  has  remained  in  possession.  He  has  made  large  and 
valuable  improvements  upon  the  lots,  and  in  the  streets, 
&c.,  amounting  to  a  sum  exceeding  4,000  dollars.  On  the 
1st  of  September,  1638,  Mason  tendered  to  Wallace  732 
dollars,  the  amount  due,  including  interest,  on  the  contract 
of  purchase,  which  Wallace  refused,  and  declined  making 
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a  deed.  This  refusal  was  founded  on  the  negligence  of 
Mason,  in  not  paying  the  purchase  money ;  and  a  specific 
execution  of  the  contract  is^ resisted  on  the  same  ground. 

Time  may  be  made  a  material  part  of  the  contract,  and, 
when  that  is  done,  chancery  will  not  decree  a  specific  exe- 
cution in  favor  of  a  party  who  has  foiled  to  perform  his 
part  of  the  agreement.  But  in  most  cases  time  is  not 
essential,  and  a  mere  delay  of  payment,  unless  it  has  been 
unreasonable,  will  be  no  bar  to  a  specific  execution  of  the 
contract.  Where  the  default  is  connected  with  a  material 
change  in  the  circumstances  of  the  parties,  or  in  the  value 
of  the  property,  chancery  will  not  decree  a  performance. 

In  the  present  case,  the  purchaser  has  not  only  been  in 
possession  of  the  premises  since  the  purchase,  but  he  has 
expended,  in  improving  the  property,  more  than  seven 
tunes  the  amount  of  the  purchase  money.  The  defendant 
alleges  diat  this  was  done  by  complainant  in  his  own 
wrong,  and  without  authority.  But,  from  the  possession  of 
the  complainant,  and  the  progress  of  his  improvements,  the 
defendant  must  have  had  full  notice,  and,  as  it  does  not 
appear  that  he  took  any  step  to  arrest  the  progress  of  the 
oomplamant,  the  acquiescence  of  the  defendant  may  be 
&irly  {resumed. 

The  delay  was  less  than  two  years  of  the  first  payment, 
and  less  than  one  of  the  second.  The  doctrine  which 
governs  this  case  is  found  in  Longworth  v.  Taylor ^  1  McLean, 
iOO;  same  case,  14  Peters,  174;  and  in  2  McLean,  197. 

We  think,  taking  all  the  facts  and  circumstances  into 
consideration,  the  plaintijBT  is  entitled  to  the  relief  prayed 
for  in  his  bill,  on  his  paying  the  purchase  money,  and 
intarest  up  to  this  decree.  There  was  an  informality  in 
Ae  tender,  and  this,  connected  with  the  general  features 
of  the  ease,  induces  the  court  to  require  the  payment  of  the 
interest,  as  stated. 

Decree,  &c. 
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HoUB  V.   SSMPUS,  ^  AL.  . 

An  action  of  dobt  will  lie  where  the  turn  it  c^rtaioi  end  it  i«  the  dntj  of  the 
defendant  to  pay  the  amount  to  plainUff. 

The  action  may  be  brou^t  by  the  anipnee  against  the  acceptor  of  a  bill;  and 
conaequantiy  by  the  payee  againtt  the  acceptor. 

An  indorter  may  bring  debt  againit  the  drawer,  although  there  may  be  intenne- 
diate  indortementi,  by  itriking  out  those  indorsementi. 

Messrs.  Wright  4*  Pottersan  Bf  peered  for  thp  plaintiflr) 
and  H.  B.  L.  Engram^  for  the  defendants. 

OPOnON   OF  THE  COURT. 

This  is  an  actfoin  of  debt  brought  l^y  the  indorsee  against 
the  drawer  of  ^  bUl^  there  being  several  intermediate 
assignments.  A  general  demnrrer  was  filed.  It  is  laid 
down  in  Hardress,  435,  that  debt  does  not  lie  by  a  payee 
against  the  ^ceptor  qf  a  bill  for  want  of  privity.  But  debt 
will  lie  wherever  the  common  law  rabes  a  duty,  and  the 
acceptor  is  boond  legally  and  morally  to  the  payee.  He 
accepts  and  thereby  promises  to  pay  to  the  payee  of  the 
bill  the  sign  named.  There  is  then  f^  privity  between 
them,  on  which,  according  to  the  doctrine  in  Hardress, 
an  action  of  debt  may  be  sastaified.  In  Bishop  v. 
Youngs  2  Bos.  &  Pol.  78,  it  was  held  that  debt  would 
lie  by  tl^e  payee  of  ^  note  against  the  maker,  where  the 
note  was  expressed  to  be  for  value  received.  In  that  cane 
the  doctrine  laid  dow|i  by  Hardress  was  considered.  And 
in  Babarg  v.  Peyton^  2  Wheat.  385,  the  court  say,  '<  in  gen- 
eral, the  legal  predicament  of  the  maker  of  a  note  is  like 
that  of  the  acceptor  of  a  bill.  Each  is  liable  to  the  payee 
for  the  payment  of  the  note  or  bill  in  the  first  instance ; 
and  after  indorsement,  each  incurs  the  same  liabilities. 
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And  if  an  action  of  debt  will  lie  in  favor  of  the  payee  of 
the  note  against  the  maker,  it  is  not  easy  to  perceive  any 
sound  principle,  upon  which  it  ought  to  be  denied  against 
an  acceptor  of  a  bill.  The  acceptance  of  a  bill  is  just  as 
much  an  admission  of  a  debt  between  the  immediate 
parties,  as  a  drawing  of  a  note."  It  has  been  held  that 
debt  -will  lie  in  favor  of  a  payee  against  the  drawer,  in 
case  of  non-payment  by  the  acceptor.  Hard's  case,  Salk. 
28.    Hodges  v.  Stewartj  Skinn.  846,  10  Wend.  841. 

Upon  the  whole,  we  think  the  action  of  debt  in  this  case 
is  sustainable,  the  plaintiff  striking  out  the  intermediate 
indorsements,  and  that  the  demurrer  must  be  overruled. 
Judgment. 


Ths  Statb  of  Inbiama  t.  Jave  Milleh^  et  al. 

l/nder  tbe  act  of  19th  April,  1816,  lands  reierved  for  rait  springs,  within  the 
limits  of  Indiana,  were  rested  in  the  state. 

And  these  were  certified  by  the  commissioner  of  the  land  office,  to  be  all  the 
bnds,  within  the  state,  resenred  for  that  purpose. 

The  set  of  1816  limited  the  grant  to  thirtj-six  entire  sections. 

In  1831  a  patent  was  issued  for  certain  land,  claimed  by  the  state,  as  coming 
wAaa.  tibe  grant  of  the  act  of  1816,  as  containing  a  salt  spring. 

This  reserve,  not  baring  been  so  entei^d  on  the  records  at  Washington,  or  at 
the  land  ofice  in  Cincinnati,  and  not  coming  within  the  thirty >six  sections  con- 
veyed to  the  state,  was  held  not  to  be  tested  in  tbe  state,  bat  in  the  patentee. 

A  salt  lick  or  spring,  in  the  acts  of  Congress,  seem  to  hare  been  referred  to  as 
words  oi  snbstantially  the  same  meaning. 

Mr.  Stevens  appeared  for  the  plaintiff,  and  Mr.  Lane  for 
the  defendant. 

oFonoN  OF  THE  c6i;rt. 

This  action  is  brought  by  the  state  of  Indiana,  to  recover 
poflsession  of  a  certain  tract  of  land,  which  is  claimed  under 
eerUin  acts  of  Congress.    The  action  having  been  brought 
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in  the  state  court,  has,  by  consent,  been  transferred  to  this 
court.  The  defendants  hold  the  land  under  a  patent,  dated 
in  1831 .  They  claimed  the  land  under  a  pre-emption  right, 
by  ^ortue  of  the  act  of  the  29th  May,  1880.  The  facts  of 
the  case  being  agreed,  the  questions  of  law  are  submitted 
to  the  court. 

As  the  legal  title  is  vested  in  the  defendants,  the  plain- 
tiff can  only  recover  by  showing  that  it  holds  a  prior  grant, 
or  that  the  patent  has  been  fraudulently  obtained  by  de- 
fendants, or  that  it  has  been  issued  without  the  authority 
of  law.  The  plaintiff  contends  that  the  tract  in  contro- 
versy contained  a  salt  spring,  and  was  conveyed  to  the 
state  as  such,  long  before  the  patent  was  issued  to  the 
defendants. 

In  the  2d  section  of  the  act  of  the  18th  May,  1796,  it 
is  provided,  that  ''every  surveyor  shall  note  in  his  field 
book,  the  true  situations  of  all  mines,  salt  licks,  salt  springs, 
and  mill  seats,  which  shall  come  to  his  knowledge;  all 
water  courses  over  the  line  he  runs  shall  pass,  and  also  the 
quality  of  the  lands."  This  field  book  was  required  to  be 
copied  and  transmitted  to  the  officers,  who  may  superin- 
tend the  sales  of  the  land.  By  the  6th  section  of  the  act 
of  the  26th  of  March,  1804,  it  is  declared  that,  ''the  several 
salt  springs  in  the  said  territory,  together  with  as  many 
contiguous  sections  to  each  as  shall  be  deemed  necessary 
by  the  President  of  the  United  States,  shall  be  reserved  for 
the  future  disposal  of  the  United  States :  and  any  grant 
which  may  hereafter  be  made  for  a  tract  of  land,  contain- 
ing a  salt  spring,  which  had  been  discovered  previous  to 
the  purchase  of  such  tract  from  the  United  States,  shall  be 
considered  as  fraudulent  and  null."  By  the  act  of  the  29th 
February,  1808,  lands  heretofore  reserved  were  authorised 
to  be  sold,  except  section  numbered  sixteen,  and  the  salt 
springs,  and  the  lands  reserved  for  the  use  of  the  same. 

Congress,  by  reserving  salt  springs,  could  only  have 
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intended  to  include  those  that  were  valuable,  for  the  pur- 
poee  of  making  salt.  This  is  evident  from  the  reservation 
of  as  many  contigaous  sections  as  the  President  should 
deem  necessary.  It  seems  that  on  the  north-east  quarter  of 
section  35,  the  tract  in  controversy,  the  surveyor  indorsed, 
''there  is  an  extraordinary  salt  spring,  said  to  be  superior 
to  any  other  in  the  territory."  ,  Symmes,  the  register, 
swears  that  this  land  was  always  reserved.  Findlay 
states  that  it  was  reserved;  th^t  it  was  marked  on  the 
plat  « U.  S."  The  act  of  24th  February,  1815,  autHor- 
ises  "Perine  to  enter  at  private  sale  the  north-east  quarter 
of  the  above  section;  if,  on  inquiry,  the  regisier  and 
receiver  shall  be  satisfied  that  it  does  not  contain  any  salt 
spring  or  springs,  valucible  for  the  purpose  of  making  salti" 

By  the  act  of  the  19th  of  April,  1816,  in  the  6th  section, 
it  is  provided,  ''that  all  salt  springs  within  the  said  terri- 
tory of  Indiana,  and  the  lands  reserved  for  the  Use  of  th^' 
ssme,  togedier  with  sUch  other  lands  its  may,  l)y  the  Pres- 
ident of  the  United  States,  be  deemed  necessary  and  pro- 
per for  working  the  said  sUt  springs,  tiot  exceeding  in  tU^ 
"idiole,  the  quantity  contained  in  thirty-six  entire  sections, 
flhall  be  granted  to  the  said  state  of  Indiana  for  the  use  of 
the  people  of  the  said  state,  the  same  to  be  used  under 
soch  termsy  conditions  and  regulations,  as  the  legblatore 
of  the  said  state  shall  direct:  Provided,  the  said  legislature 
flhall  never  sell  nor  lettse  the  same  for  a  longer  period 
than  ten  years  at  any  one  time.''  Under  this  legislative 
grant,  the  state  claims  the  lands  in  controversy.  But  ajs 
this  grant  conveys,  by  a  general  description,  the  state  must 
show  that  the  land  claimed  by  it,  comes  within  the  descrip- 
tion. 

It  appears  that  the  salt  lick  or  spring  in  question,  was 

found  of  no  value  for  the  manufacture  of  salt.    After  some 

Sbw  attempts  to  make  salt,  it  was  found  that  the  water 

was  not  of  sufficient  strength  to  make  it  of  any  value  for 

20 
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this  purppse.  It  wbb  resorted  to  by  animals,  which  drank 
the  water,  and  this  created  an  impression  that  it  was  a  val- 
uable salt  spring.  A  distinction  is  made  between  a  salt  lick 
and  a  salt  spring,  by  defendants  connsel,  and  it  is  insisted 
that  the  terms  convey  different  meanings.  That  a  lick  is 
formed  where  salt  water  appears  on  the  smface  of  the 
gfround;  but  that  a  spring  is  a  fountain  of  water.  These 
terms  seemed  to  be  used  in  the  acts  of  Congress,  as  synony- 
mous. A  salt  lick  is  so  called,  in  the  western  country, 
from  the  fact  that  deer  and  other  wild  animals  resort  to  it, 
and  lick  or  drink  the  brackish  water.  And  in  this  respect 
no  distinction  is  perceived  between  a  lick,  as  frequently 
used,  and  a  salt  spring. 

Although  this  salt  lick  or  spring  was  noted  by  the  sur- 
veyor, yet  it  was  not  entered  as  a  reserve  on  the  books  of 
the  general  land  office,  or  on  the  boolcs  of  the  register's 
office  in  Cincinnati.  And  it  appears,  that  in  1826,  the 
commissioner  of  the  general  land  office  instructed  the 
re^ster  of  the  land  office  at  Cincinnati,  that  the  existing 
law  authorised  him  to  sell  the  land  in  qtiestion  at  the  next 
public  sale.  And  by  the  act  of  the  12th  of  February,  1831, 
the  President  of  the  United  States  was  authorised  to  offer, 
at  public  sale,  the  three  remaining  quarters  of  section 
twenty-five,  the  other  quarter  section  having  been  entered 
by  Ferine,  mider  the  act  of  1815,  as  above  stated. 

On  the  10th  of  August,  1836,  E.  A.  Brown,  commissioner 
of  the  general  land  office,  certified  a  list  of  the  lands 
selected  under  the  sixth  section  of  the  act  of  the  19th  of 
April,  1816,  which,  by  that  act,  were  granted  to  the  state,  as 
having  been  reserved  flrom  sale  on  account  of  salt  springs. 
This  list  includes  the  quantity  of  thirty-six  sections,  which 
was  the  limitation  of  the  grant,  and  among  them  the  tract 
in  controversy  was  not  included. 

Under  a  general  law  of  the  state  of  Indiana,  in  relation 
to  lands  on  which  salt  springs  were  situated,  a  lease  for 
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the  premises  in  question  was  executed.  But  the  lessee 
never  entered  into  the  possession.  On  the  3d  of  February, 
1832,  a  joint  resolution  of  the  legislature  of  Indiana  was 
passed,  in  which  facts,  in  relation  to  the  land  in  contro- 
yersy,  were  stated  through  misapprehension,  and  the  gov- 
ernor was  requested  to  correspond  on  the  subject  with  the 
eommissioner  of  the  general  land  office.  The  application 
of  the  legislature  was  rejected  by  Congress.  But  on  the 
3d  of  July,  1832,  Congress  authorised  the  state  to  sell  the 
lands  granted  to  it  by  the  act  of  1816.  This  was  done  in 
pnnmance  of  a  memorial  of  the  Indiana  legislature,  d^^ted 
the  23d  of  January,  1829,  in  which  they  represented  that  a 
township  had  been  reserved  for  making  salt,  which  had 
been  conveyed  to  the  state  by  the  act  of  1816,  and  that  all 
attempts  to  make  salt  had  proved  abortive,  and  they  prayed 
for  an  act  to  authorise  the  state  to  sell  the  lands,  &c. 

From  the  foregoing  facts  and  acts  of  Congress,  it  clearly 
appears  that. the  land  in  controversy  never  vested  in  the 
state.  It  was  not  entered  as  a  reserve  on  the  records  at 
Washington,  or  at  Cincinnati.  The  state  received,  under 
the  act  of  1816,  thirty-six  entire  sections,  which  were  all  it 
was  entitled  to  under  that  act;  and  the  land  now  claimed 
was  not  included  in  the  above.  The  commissioner  of  the 
general  land  office  certified  that  the  state  had  received  all 
the  lands  within  it,  which  had  been  reserved  for  salt  springs. 
Ail  of  which  land,  it  appears,  under  the  act  of  Congress,  the 
state  baa  sold.  We  are,  therefore,  clearly  of  opinion,  that 
the  sale  of  the  land  to  the  patentee  was  authorised  by  law, 
and,  consequently,  that  the  patent  is  valid.  No  ground  is 
perceived,  on  which  the  claim  of  the  state  can  be  sustained. 

Judgment  for  llie  defendant. 
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United  States  v.  Hudson  &  Edridge. 

Th«  ag^ent,  whose  duty  it  is  to  enforce  legally  the  claimi  of  the  United  States 
signinst  delinquents,  mey,  for  the  benefit  of  the  fovernmeni,  exercise  a  rsssonsble 
discretion  in  the  management  and  compromise  of  suits. 

This  necessarily  results  from  the  nature  of  the  duties  to  be  performed. 

The  executive,  without  authority  of  law,  cannot  go  into  the  market  and  par- 
chase  and  sell  land. 

But  it  may  compromise  doubtful  claims,  and  in  the  best  possible  mode  lecore 
the  interests  of  the  royemment. 

Lands  so  acquired*  by  it,  may  be  sold  and  conveyed. 

Mr.  Cust^iitgy  district  attorney,  appeared  for  the  plaintiffs. 
Mesers*  Wright  4*  Patterson,  for  defendants. 

OPINION   OF  THE  COURT. 

Tms  action  is  foonded  on  a  note  given  by  the  defendantB 
to  the  plaintiffs,  on  ^  sale  of  certain  lands  conveyed  to  them 
in  discharge  of  a  debt  dne  to  them  by  Israel  T.  Ganby. 

The  ple^s  set  up  the  facts  which  constituted  the  original 
transaction  betweef^  the  government  and  the  late  receiver 
Ganby,  and  that  the  land  sold  by  the  government  i^ras  piur- 
chased  by  it  from  the  said  Ganby,  without  authority  of  law, 
and  consequently  that  the  contract  is  not  binding  on  the 
defendants,  as  no  valid  title  has  been  tendered,  or  can  be 
made,  &c. 

To  this  plea  the  plaintiffs  filed  a  demtmrer. 

It  may  be  admitted  that  the  executive  cannot  purchase 
and  dispose  of  land,  without  authority  of  law.  TreatieB 
are  made  with  Indians,  by  which  their  right  to  the  soil  Ib 
extinguished,  and  the  land,  then,  is  authorised  to  be  sold 
by  act  of  Gongress.  Special  and  limited  powers  are  confer- 
red for  the  accomplishment  of  these  objects.  And  as  no 
such  powers  were  conferred  in  the  case  under  cpnsiderationi 
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it  is  contended  that  the  whole  proceeding  in  regard  to  the 
landg  purchased  by  the  defendants  was  void. 

The  agency  of  the  solicitor  in  the  collection  of  debts  due 
to  the  government  is  limited  only,  by  the  exercise  of  a 
jadicions  discretion.  Where  he  considers  it  to  be  to  the 
interest  of  the  United  States,  he  may,  in  the  progress  of  a 
snit,  give  reasonable  indulgence.  And  where  a  demand  is 
considered  doubtful,  from  the  inability  of  the  debtor  to 
make  payment,  the  solicitor  may  take  security  for  the 
money,  and  give  time  for  the  payment  of  it.  Such  a  con- 
tract vrould  be  good  at  common  law,  and  in  no  sense  op- 
posed to  the  policy  of  the  law.  On  the  contrary,  it  would 
be  sanctioned  by  a  sound  policy.  Such  a  power  must 
necessarily  exist  in  every  superintending  agency  for  the 
legal  enforcement  of  the  public  claims.  In  the  8th  vol. 
Laws  United  States,  345,  are  provisions  which  sustain  this 
view. 

The  cases  of  LeoTtard  y.  Bates,  1  Blackf.  172,  and  Cun- 
migham  v.  Gunnny  4  Blackf.  341,  are  relied  on  to  show  that 
a  defect  of  title  or  an  inability  to  make  a  good  tide,  may  be 
set  up  in  an  action  for  the  consideration;  and  that  when 
the  deed  is  to  be  made,  on  the  payment  of  the  money,  it 
should  be  tendered  or  at  least  be  ready  for  delivery. 

The  land  having  been  purchased  by  Canby,  from  the 
government,  with  the  public  funds,  which  caused  his  defal- 
cation, he  relinquished  the  same  to  the  government  as  an 
act  of  justice,  which  was  accepted  by  way  of  compromise ; 
and  the  land  was  sold  to  the  defendants  through  a  special 
agency,  and  the  note  given  on  which  this  q^ction  is  brought. 
We  see  no  defect  of  power  in  the  officers  of  the  govern- 
ment to  make  this  arrangement.  A  similar  power  has 
more  or  less  been  exercised  since  the  foundation  of  the 
government. 

In  the  nature  of  things,  the  titie  of  the  defendant,  which 
the  government  will  make,  will  be  indisputable.    No  ad- 
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verse  claim  can  in  any  way  arise,  by  which  the  validity  of 
the  title  can  be  questioned.  The  demurrer  to  the  special 
plea  is  sustained.    Judgment. 


McCuNTicK  V.  Cummins. 

Dareit  canoot  be  pleaded  by  a  stranger. 

Negotiable  notes  being  executed  in  Indiana,  payable  at  the  Bank  of  Madison,  in 
that  state,  if  assigned  in  Pennsylvania,  to  an  nnauthorised  banking  association,  the 
assignee  cannot  sustain  an  action  in  Indiana. 

The  lex  hci,  gorems  the  contract  of  assig;nment»  and  also  the  original  cpntract. 

And  as  an  assignment  to  an  unauthorised  banking  association  is  void  in  Pennsyl- 
vania, it  gives  no  right  to  the  assignee  in  that  or  any  other  state. 

This  case  was  argued  by  Mr.  Stevens  for  the  plaintiff,  and 
by  Mr.  Bright  for  the  defendant. 

OPINION  OF  THE  COURT. 

This  suit  is  brought  by  the  plaintiff  as  assignee  of  two 
promissory  notes  of  seven  hundred  fifteen  dollars  and  five 
cents  each.  The  defendant  pleaded,  1.  Non  assumpsit,  and 
2.  Duress,  &c. 

The  plea  of  duress  is  founded  on  the  following  facts.  J. 
D.  Johnston  was  indebted  to  Riley  &  Van  Amrige,  of 
Philadelphia,  in  the  sum  of  three  thousand  dollars,  for  which 
two  notes,  signed  by  himself  and  Anderson  &  Shipley,  of 
Ohio,  were  given. 

Van  Amrige  made  a  charge  on  oath  against  Johnston, 
that  he  had  committed  larceny,  by  stealing  a  certain  num- 
ber of  hogsheads  of  tobacco,  which  had  been  pledged  to 
Riley  &  Van  Amrige,  and  that  the  said  Johnston  was  a 
fugitive  from  justice.  The  governor  of  Pennsylvania 
demanded  Johnston  from  the  governor  of  Indiana,  under  the 
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act  of  Congress,  and  duly  authorised  Van  Amrige,  as  the 
agent  of  the  state  of  Pennsylvania,  to  act  in  the  premises. 
On  the  exhibition  of  his  authority  by  Van  Amrige  to  the 
goremor  of  Indiana,  he  issued  his  warrant  on  which  the 
sheriff  of  Jefferson  arrested  and  imprisoned  Johnston. 
While  thus  imprisoned,  a  contract  was  entered  into  be- 
tween Van  Amrige  and  Johnston,  and  Cummins,  the  defen- 
dant, under  which  the  note  sued  on  was  given  by  Johnston^ 
and  Cummins  as  his  security.  After  this  arrangement 
Johnston  vras  released  from  imprisonment  and  permitted 
to  go  at  large.  The  excuse  for  not  taking  him  back  to 
Pennsylvania  was,  that  no  provision  had  been  made  by 
that  state  to  pay  the  expenses. 

On  these  facts  it  is  contended,  that  the  note  was  given 
under  duress  of  imprisonment  by  Johnston  the  principal, 
and  &at  if  this  be  so,  Cummins,  signing  as  security,  under 
the  circumstances,  may  avail  himself  of  the  same  plea. 

In  support  of  this  ground,  that  the  surely  may  take 
advantage  of  the  duress  of  the  principal,  the  following 
anthorities  were  cited.  1  Bacon  Ab.  13;  2  Bay  211;  2 
Strange  916;  1  Conn.  356. 

It  is  not  necessary  to  decide  this  point,  as,  from  the  facts^ 

it  does  not  appear  that  the  imprisonment  of  Johnston  was 

nnlawM,  or  that  he  was  detained  until  he  executed  the 

notes.    In  Bacon's  Ab.  Duress,  B.  it  is  laid  down  that  '^  the 

duress  which  will  avoid  a  deed  must  be  done  to  the  party 

himself;  therefore  if  A  and  B  enter  into  an  obligation,  by 

reason  of  duress  done  to  A,  B  shall  not  avoid  this  obli^ 

gation,  though  A  may,  because  he  shall  not  avoid  it  by 

dnress  to  a  stranger.''     1  Roll.  Abr.  687,  Mental  and  Wool- 

lington,  Cro.  Jac.  187.  S.  P.  adjudged,  and  that  the  bond 

may  stand  good  as  to  one,  and  be  avoided  as  to  the  other. 

The  father  and  son  may  each  avoid  his  obligation  by  duress 

of  the  other ;  and  so  a  husband  may  avoid  his  deed  by 

doresB  of  his  wife. 
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As  regards  the  defendant,  he  ligned  the  notes  delib- 
erately, receiving  at  the  same  time  an  indemnity,  by  the 
assignment  to  him  of  certain  notes,  which  exceeded  the 
smn  for  which  he  became  responsible.  There  is,  there- 
fore, no  pretence  that  he  acted  under  duress  at  the  time  he 
signed  the  notes  in  question. 

The  fact  of  the  abandonment  of  the  prosecution  by  Van 
Amrige,  would  seem  to  afford  ground  for  a  suspicion,  that 
it  was  resorted  to  with  the  view  of  compelling  Johnston  to 
give  security  for  the  debt;  but  the  evidence  does  not 
establish  this  fact.  There  was  no  agreement  that  on 
executing  the  notes  Johnston  should  be  released,  or  that 
the  prosecution  should  be  abandoned.  A  want  of  fonds 
was  the  reason  assigned  why  the  prisoner  was  not  taken 
to  Pennsylvania.  The  proceedings  under  which  the  arrest 
was  made,  were  regular,  under  the  act  of  Congress. 

The  great  question  in  the  case  is,  as  to  the  right  of  the 
plaintiff  to  sustain  this  action,  as  assignee  of  the  notes. 
He  is  proved  to  be  secretary  of  the  "Saving  Institution"  of 
Philadelphia,  which  is  not  incorporated.  The  payees  of 
the  notes  assigned  them  to  Ellis,  and  he  assigned  them  to 
the  plaintiff.  On  one  of  the  assignments,  "P.  City  Saving 
Institution,"  is  named,  but  McClintick  is  not  designated 
as  acting  for  that  institution.  It  is  proved  that  the  notes 
were  discounted  by  that  institution.  Were  these  assign- 
ments inhibited  by  the  law  of  Pennsylvania;  and  if  so, 
could  a  recovery  have  been  had  under  them  in  that  state? 
In  the  case  of  Collins  v.  Smithy  decided  in  1841,  by  the 
supreme  court  of  Pennsylvania,  the  court  held  that,  "  the 
Schuylkill  Savings  Institution,"  an  institution  similar  to  the 
one  above  named,  "was  an  unincorporated  banking  asso- 
ciation." That  the  act  of  1810,  "forbade  unincorporated 
banks  to  issue  their  notes;  to  lend  money  on  business 
or  accommodation  paper;  to  receive  it  on  deposit;  or  to  do 
any  other  act  which  an  incorporated  bank  may  do."     And 
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the  coTirt  adjudged  that  a  note  given  to  the  treasurer  of 
such  an  institution  was  void.  Under  this  decision  a  note 
disconnted  by  such  an  institution,  and  assigned  to  its 
secretary  or  cashier,  must  also  be  void,  under  the  laws  of 
Pennsylvania.  And  here  the  question  arises,  whether  the 
a»ngnment  in  question  is  governed  by  the  laws  of  Penli- 
sylrania. 

By  the  plaintiff's  counsel  it  is  earnestly  contended,  that 
the  notes  having  been  executed  in  Indiana  and  payable 
there,  must  be  considered  as  Indiana  contracts,  and  gov- 
erned by  the  laws  of  that  state.  That. the  assignment  of 
the  notes  in  Pennsylvania  was  made  in  reference  to  the 
place  of  payment,  and  must  b^  governed  by  the  Indiana 
law. 

That  these  contracts  in  their  creation  knd  performance 
were  gov^ned,  and  are  to  be  decided  by,  the  law  of 
Indiana,  b  undoubted.  But  the  assignments  in  Pennsylva- 
nia do  not  come  under  the  same  rule.  Every  assignment 
of  a  negotiable  instrument  is  a  new  contract  between  the 
assignor  and  the  assignee^  and  is  governed  by  the  law  of 
the  place,  where  it  was  made.  All  the  properties  given  to 
the  bills  or  notes  by  the  laws  of  Indiana  at  the  time  they 
were  executed,  will  attach  to  them,  wherever  they  may  be 
taken  or  negotiated.  As,  for  instance,  if  the  bills  or  notes 
were  not  negotiable  by  the  laws  of  Indiana,  they  would  be 
negotiable  no  where.  The  law  of  the  place  where  the 
contract  is  made  must  determine  its  character,  though  suit 
be  brought  on  it  in  another  state,  where  the  law  is  different. 

This  principle  is  illustrated  in  a  case  where  a  negotiable 
bill  of  exchange  is  dravni  in  Massachusetts,  on  England, 
and  is  indorsed  in  New  York,  and  again  by  the  first  indorsee 
in  Pennsylvania,  and  by  the  second  in  Maryland.  The  bill 
was  dishonored.  And  the  question  arose,  what  amount  of 
damages  the  respective  indorsers  were  liable  for.  In  Mas- 
sacfaosetts,  the  damages  were  ten  per  cent.;  in  New  York 
21 
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and  Pennsylvania,  twenty  per  cent.;  and  in  Maryland, 
fifteen.  And  the  court  held  that  each  indorser  was  liable 
under  the  law  of  the  place  where  the  indorsement  was 
madej  This  is  in  conformity  with  the  rule  above  stated, 
that  the  lex  loci  governs  the  contract.  "  The  drawer  and 
indorsers  do  not  contract  to  pay  the  money  in  the  foreign 
place  where  the  bill  is  drawn;  but  only  to  guaranty  its 
acceptance  and  payment  in  that  place  by  the  drawee ;  and 
in  default  of  such  payment,  they  agree  upon  due  notice  to 
reimburse  the  holder,  in  principal  and  damages,  at  the 
place  where  they  entered  into  the  contract."  Potter  v. 
Broum,  5  East's  Rep.  123,  130 ;  Hicks  v.  Brotmiy  12  John. 
142;  Powers  v.  Lynchy  3  Mass.  77.  Conflict  of  Laws,  sec. 
314,  315. 

By  the  laws  of  France,  a  blank  indorsement  of  a  promis- 
sory note  does  not  transfer  the  property  of  the  note,  and  Ib 
treated  as  a  mere  procuration.  An  indorsement  there  must 
state  its  date,  the  consideration,  and  the  name  of  the 
assignee.  A  note  indorsed  in  blank  in  France,  was  sued 
on  in  England,  and  the  court  held,  as  the  assignment  did 
not  pass  the  property  in  the  note  where  it  was  made,  it  did 
not  entitle  the  assignee  to  bring  an  attion  in  England; 
although  the  assignment,  if  made  in  England,  would  have 
been  good.     Trimbey  v.  Vigniery  1  Bing.  N.  C.  151, 158. 

Every  assignment  of  a  negotiable  instrument,  as  between 
the  parties  to  that  assignment,  icr  subject  to  the  law  of  the 
place  where  the  contract  of  assignment  is  made ;  and  if  by 
such  law  the  assignment  was  void,  as  against  law,  the 
assignee  can  exercise  no  right  under  such  a  transfer,  in  the 
state  where  it  was  made,  or  in  any  other  state  or  country. 
The  contract  of  assignment  is  not,  as  the  counsel  supposes, 
an  Indiana  contract,  nor  that  the  assignor  will  perform  a 
duty  in  Indiana;  but  that  if  the  drawers  of  the  notes  there 
shall  fail  to  pay  them,  on  demand  and  notice,  such  bein^ 
the  law  of  Pennsylvania,  he  will  pay  the  notes.    Now  this 
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18  a  very  different  contract  firom  that  made  by  the  original 
parties  to  the  notes ;  and  as  it  was  inade  in  a  different  state, 
must  be  subject  to  the  law  of  that  state.  And  as  it  appears, 
by  the  decision  of  the  supreme  court  of  Pennsylvania,  that 
the  assignment  to  the  plaintiff  was  void,  he  cannot  sue 
by  virtue  of  it  in  this  court. 

These  questions  having  been  submitted  to  the  court,  and 
a  jury  waived,  the  court  think  that  the  plaintiff  must  suffep 
a  non  suit.    Non  suit  entered. 


UiTFTED  States  v.  Gumpton  and  Golem av. 

A  rcjoiadermntt  aniwer  the  replication. 

It  most  tender  an  issue  on  a  single  point. 

If  doable,  it  is  demurrable. 

The  plea  of  nU  debit  is  improper,  where  the  action  is  founded  on  a  deed. 

If  the  deed  be  onlj  inducement  to  the  action,  that  plea  is  proper. 

The  district  attorney  appeared  for  the  plaintiffs,  and  Mr, 
Bright  for  the  defendant^. 

« 

OPINION  OF  THE  COURT. 

CosnoN,  the  defendant,  having  been  post  master,  and 
fiiiliiig  to  account,  4^.  the  above  action  vrsa  brought  on 
his  official  bond.  He  pleade4  that  }\e  had  in  all  things  per- 
formed his  duties  faithfully,  sj^A  accounted  for  monies 
received,  &c.  The  plaii^tiffs  replied  that  he  did  not  at  all 
times  after  the  making  of  the  said  writing  obligatory  and 
the  said  condition  thereof,  well  and  truly  observe,  perform, 
fidfil  or  keep,  all  and  singular  the  conditions,  &c.  in  the 
said  writing,  as  in  said  plea  is  alleged,  but  that  he  broke 
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the  same.  1.  That  he  did  not  make  returns  every  three 
monthfl.  3.  Rendered  no  account  since  the  2d  April,  1840; 
and  that  between  the  1st  April,  and  30th  of  the  same  month, 
divers  sums  came  to  his  hands  as  post  master.  3.  That 
on  the  13th  April,  1840,  there  was  in  his  hands  the  sum  of 
sixty-eight  dollars. 

To  this  the  defendants  rejoined,  Ist.  That  the  said  Gump- 
ton  did  heretofore,  and  before  the  commencement  of  thia 
suit,  to  vidt,  the  5th  July,  1841,  at  said  district,  render 
accounts  of  his  receipts  and  expenditures  as  post  master, 
to  the  general  post  office,  which  were  then  and  there 
received.  2d.  That  said  Cumpton,  as  post  master,  did  not, 
at  divers  times  between  the  1st  April,  1840,  and  the  10th  of 
the  same  month,  receive  divers  sums  amounting  to  sixty- 
eight  dollars,  and  that  he  does  not  owp.  3.  That  he  owes 
nothing,  &c. 

To  this  rejoinder  the  plaintiffs  demurred. 

The  demurrer  must  be  sustained.  The  rejoinder  does 
not  answer  the  breach,  to  which  it  was  intended  to  apply. 
The  breach  assigned  is,  that  the  said  Cumpton  did  not  once 
in  three  mon^s  faithfully  render  accounts  of  his  receipts, 
&c.  as  post  ma^er.    The  rejoinder  is,  that  Cumpton,  on  the 

4 

5th  July,  1841,  rendered  accounts,  &c.  which  were  received, 
&c.  The  law  requires  quarterly  accounts  to  be  rendered. 
Cumpton  was  post  master  from  6th  November  1838,  to  13tfa 
April,  1841.  The  rejoinder  is,  therefore,  defective  in  this, 
that  it  does  not  show  or  aver  that  accounts  were  rendered 
once  in  three  months.  The  post  office  law  imposes  a  pen- 
ally on  post  masters,  who  neglect  to  make  their  quarterly 
returns.  They  are  liable  to  pay  double  the  amount  of 
postages,  ordinarily  received,  in  each  quarter,  if  the  quar- 
terly return  be  not  made. 

The  second  part  of  the  rejoinder  is  double,  and  is,  there- 
fore,  demturable.  It  denies  certain  allegations  of  the  repli- 
cation, and  also  avers  that  Cumpton  owes  nothing.    The 
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imue  must  be  tendered  on  a  single  point,  though  it  may 
iDclnde  several  facts.  Here,  however,  two  distinct  issues 
are  tendered.  The  third  part  of  the  rejoinder,  which  is  nil 
dMj  is  also  demurrable.  This,  plea  can  never  be  pleaded 
when  a  specialty  is  the  foundation  of  the  action.  It  is  pro- 
per in  a  ease  where  the  deed  is  mere  inducement  to  the 
action.  1  Chitty  Pl.  433.  1  Saund.  PI.  and  Ev.  406.  The 
demurer  is  sustained,  and  judgment. 


Silver  v.  Hendebson,  et  al. 

Wboe  •  note  it  made  paya}>le  at  a  particalar  place,  a  demand  at  i ach  place, 
whea  the  note  becomes  due,  is  not  necessary,  to  njaintain  an  action  against  the 


An  arernMBt  that  the  note  was  assigned  on  tlie  daf,  or  at  the  time  of  its  execu- 
tion, is  saficient 

When  an  action  is  brought  against  two,  as  the  sunrivors  of  one,  who  executed 
a  joint  note,  it  is  not  essential  to  allege  in  the  breach,  that  the  note  had  not  been 
paid  by  tiie  deceased. 

Mr.  Coombs  appeared  for  the  plaintiff^  ai^id  Mr.  Cooper^ 
for  the  defendants. 

OPINION   OF   THE  COURT. 

This  ^tion  was  brought  on  a  promissory  40te,  payable 
at  the  branch  bank  at  Fort  Wayne.  The  defendants 
demurred  to  the  declaration,  and  assigned  the  following 
eaoses  of  demurrer : 

1.  That  presentment  and  demand  of  pajrment  of  the 
Bote  at  the  bank,  when  it  became  due,  is  not  averred  in 
the  declaration. 

2.  That  the  suit  is  brought  in  the  name  of  the  assignee, 
and  the  declaration  does  not  aver  that  the  money  had  not 
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been  paid  to  the  assignors,  nor  that  it  had  been  assigned 
before  due. 

3.  That  the  suit  is  against  Stevens  and  Henderson,  biov 
vivors  of  William  A.  Henderson,  upon  an  alleged  joint 
contract;  and  the  breach  is,  that  the  money  was  not  paid 
by  the  survivors  to  the  assignee. 

As  to  the  first  ground  of  demurrer,  it  is  settled  that,  as 
against  the  maker  of  a  note,  payable  at  a  particular  place, 
no  demand  of  payment  is  necessary.  There  was,  at  one 
time,  much  discussion  in  England  on  this  point ;  and  it  was 
decided  differently  by  the  courts  of  king's  bench  and  com- 
mon pleas ;  the  latter-  requiring  a  demand  of  payment  at 
the  place  stipulated;  and  this  construction  was  sustained 
by  an  appeal  to  the  house  of  lords.  But  parliament  inter- 
fered and  established  the  contrary  rule,  as  decided  by  the 
king's  bench.  In  this  country  there  has  been  a  diversity 
of  decisions  on  the  point,  but  the  supreme  court,  in  Coving' 
ton  V.  Ccmstock,  14  Peters,  44,  held  that  a  demand  in  such 
a  case  was  unnecessary  to  sustain  an  action  against  the 
maker  of  the  note.  If  the  defendant  was  ready  to  pay,  or 
in  fact  did  pay  into  the  bank  the  amount  to  be  paid  to  the 
holder  of  the  note,  it  is  matter  of  defence.  To  sustain  an 
action  against  an  indorser,  a  demand,  of  course,  must  be 
made. 

As  to  the  second  ground  of  demurrer,  the  declaration 
alleges  the  date  of  the  note  to  be  8th  December,  1836,  pay- 
able in  twelve  months,  and  that  it  was  then  and  there 
assigned;  that  is,  on  the  day  it  was  executed.  This  aver- 
ment is  BufBcient. 

The  third  cause  of  demurrer  is  not  sustainable.  William 
A.  Henderson,  who  is  dead,  is  not  a  party  to  this  suit.  If 
during  his  life  he  paid  the  note,  it  is  matter  of  defence. 
Where  a  person  declared  upon  a  bill  of  exchange,  drawn 
upon  and  accepted  by  three  persons,  and  it  was  proved  to 
have  been  drawn  upon  and  accepted  by  three,  jointly,  with 
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a  fourth^  plaintiff  recovered,  and  it  was  held  to  be  no  vari- 
ance.   AlhuTUstejAen  v.  Brooke,  I  Bam.  &  Al.  224.    It  is 
nsual  in  &e  declaration  on  a  joint  demand,  as  for  goods 
sold,  &c.,  against  the  survivor  of  a  partnership,  to  allege 
the  joint  undertaking,  &c.,  the  death  of  one  of  the  partners, 
who  did  not,  in  his  life  time,  pay,  &c.,  but  a  count  is  good 
on  promises  by  the  surviving  partner,  or,  where  the  amount 
is  stated,  without  noticing  the  deceased.      2  Saunders,  PL 
and  £v.  709.     In   1   John,   cases,  405,  in  an   action  of 
assumpsit  for  goods  which  were   sold  to  two  partners, 
against  the  survivor,  it  was  held  '^to  be  unnecessary  to 
notice  the  survivorship.    In  such  case,  the  executor  of  the 
deceased  partner,  at  law,  is  discharged  from  liability  4" 
The  demurrer  is  overruled.    Judgment. 


Thomas's  Assignee  v.  \V.  W.  <fe  C.  O.  Page. 

A  note,  though  absolute  on  its  facet  may  be  made  payable,  on  conditions,  by  a 
t^iate  i^reemeDt,  as  between  the  original  parties. 

Aid  in  the  hands  of  an  assignee,  with  full  knowledge  of  the  conditions,  they  take 
effect,  the  nme  as  between  the  original  parties. 

A  plea  which  admits  the  execution  of  the  instrument,  and  sets  up  matter  in 
arcudaace,  it  not  objectionable  as  amounting  to  the  general  issue. 

Mr.  Cushing  appeared  for  the  plaintiff;  and  Mr.  Stevens, 
for  the  defendants. 

OPINION   OF   THE  COURT. 

This  action  is  brought  on  a  note  for  $2316  33  from 
defendants  to  Stevens,  the  assignor  of  the  plaintiff,  payable 
in  twelve  months. 

The  defendants  pleaded  non  assumpsit,  and  also  a  special 
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plea,  alleging  that  at  the  time  the  above  note  was  exe- 
cuted to  Stevens,  it  was  given  in  part  consideration  of  two 
bills  of  exchange  accepted  by  Lewis  Evans,  of  Madison, 
Indiana,  both  dated  5th  October,  1838,  for  $2316  33i  each, 
one  payable  twelve  months  after  date ;  the  other  at  twenty- 
four  months  after  date,  given  to  Samuel  K.  Page,  and  that 
it  was  fully  understood  that  this  due  bill  of  W.  W.  &  C.  O. 
Page,  for  the  two  thousand  three  hundred  sixteen  dollars 
and  thirty-three  cents,  payable  to  said  Stevens,  was  not  to 
be  considered  as  an  obligation  binding  on  them  to  pay,  if 
the  bills  of  Lewis  Evans  were  not  paid  kt  maturity,  and  S. 
K.  Page  was  authorised  to  compound,  if  it  should  be  requi- 
site, with  Evans,  and  any  loss  or  expense  was  to  be  made 
and  allowed  by  said  Stevens ;  and  that  said  due  bill  was 
not  to  be  of  any  value,  or  any  demand  made  on  the 
defendants  for  it,  until  said  acceptances  of  said  Evans  were 
all  paid  in  cash,  and  the  same  produced  with  the  due  bill; 
and  the  defendants  aver  that  before  the  assignment  of  said 
note  to  the  plaintiff,  he  had  full  notice  of  this  agreement; 
that  the  acceptor  was  insolvent,  and  that  no  part  of  the 
bills  had  been  paid. 

The  plaintiff  demurred  to  this  plea,  and  assigned,  as 
causes  of  demuirer — 

1.  That  the  defeasance  set  forth  in  said  plea  as  a  bar,  is 
inconsistent  and  void. 

2.  If  the  defeasance  be  valid  on  its  face,  there  is  no 
sufficient  averment  in  the  plea  that  due  diligence  has  been 
used  to  collect  the  bills  of  exchange. 

r 

3.  That  there  is  no  averment  of  an  offer  to  return  the 
bills  of  exchange,  and  no  averment  that  the  defendants 
have  them  ready  to  deliver  up  to  the  plaintiff. 

4.  That  the  plea  amounts  to  the  general  issue,  and  is, 
therefore,  defective. 

The  inconsistency  of  the  defeasance  is  not  perceived. 
The  note  given  was  to  be  valid  only,  on  the  collection  of 
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the  drafts  or  bills.  It  ^as,  substantially,  an  agreement  to 
pay  the  sum  named,  should  the  bills  be  paid  by  Evans. 
And  any  loss  or  expense,  was  to  be  allowed  the  defendant, 
8amnel  K.  Page,  by  Stevens.  That  is,  if  a  part  of  the 
sums  called  for  in  the  bills  should  not  be  received,  or  the 
holders  of  the  bills  should  be  sulgected  to  expense,  the  one 
or  the  other  or  both,  as  might  occur,  should  be  deducted 
from  the  note  given  to  him  by  the  defendants.  The  effect 
of  Ais  arrangement  would  seem  to  be,  to  constitute  Samuel 
fL  Page  the  agent  of  Stevens,  to  collect  the  kUls,  and  that 
the  UabiliQr  should  depend  upon  the  amount  that  should  be 
received. 

It  is  olgected,  that  there  is  no  sufficient  averment  in  lite 
plea,  that  due  diligence  has  been  used  to  collect  the  bills  of 
exchange. 

There  is  an  averment  that  at  the  time  the  first  bill  fell 
dae,  Evans,  the  acceptor,  was  insolvent,  and  had  been  so 
£»r  some  time  before.  This,  we  think,  is  sufficients  tJnder 
the  agreement,  the  liability  of  the  defendants  depended 
Hpon  the  receipt  of  the  money  from  Evans,  and  not  on  any 
other  condition.  An  agent  to  whom  a  bill  is  sent  for 
collection,  may  be  made  liable,  if  he  shall  be  guilly  of 
negligence  in  making  a  demand  of  the  acceptor,  and 
giving  notice  to  the  other  parties  to  the  biU,  through  which 
the  holder  loses  his  recourse.  But  the  terms  of  the  agree- 
ment set  forth  in  the  pleii,  imposes  no  such  condition;  and 
the  demurrer  admits  the  agreement  as  stated  in  the  plea. 

It  is  also  objected,  that  in  the  plea  there  is  no  offer  to 
return  the  bills  of  exchange,  and  no  averment  that  the 
defendants  have  them  ready  to  deliver  up  to  the  plaintiff. 

Until  the  acceptances  of  Evans  were  all  paid,  there  was 
to  be  no  liability  on  the  note ;  and  when  the  acceptances 
^vere  paid,  they  and  the  due  bill  were  to  be  produced.  The 
condition  was  not,  as  is  contended,  that  if  the  acceptances 
were  not  paid  they  were  to  be  produced  with  the  note ;  for 
22 
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until  tiiey  were  paid,  the  payment  of  the  note  was  not  to 
be  enforced;  and  if  the  acceptances  were  paid,  then  the 
acceptor,  of  course,  would  be  entitled  to  the  possession  of 
them.  The  intention  of  the  parties  is  not  clear  on  this 
point.  It  is  enough,  however,  that  the  defence  set  up  in 
the  plea  shows  that,  under  the  agreement,  no  liability  haii 
attached  to  the  defendants ;  and  that  no  right  of  action  has 
accrued  to  the  plaintiff,  he  having  full  notice  of  the  agree- 
ment, before  the  assignment  of  the  note  to  him. 

The  last  cause  of  demurrer  assigned  is,  that  the  plea 
amounts  to  the  general  issue,  cmd  is  therefore  demurrable. 

Where  the  defence  consists  of  matter  of  fact,  merely 
amounting  to  a  denial  of  such  allegations  in  the  declara- 
tion as  the  plaintiff  would  be  bound  to  prove  in  support  of 
his  case,  the  plea  is  bad,  as  amounting  only  to  the  general 
issue.  But  in  this  case,  the  facts  alleged  do  not  deny  tiie 
execution  of  the  note,  but  expressly  admit  it;  and  matter 
of  avoidance  is  alleged.  This,  then,  is  neither  in  substance 
nor  in  form  the  general  issue.  It  gives  color  to  the  plain- 
tiff's right,  but  sets  up  a  distinct  agreement,  which  shows 
that  right  was  conditional,  and  that  the  condition  on  which 
the  liability  was  to  attach  has  not  happened. 

Upon  the  whole,  the  demurrer  is  overruled. 

On  motion,  leave  is  given  to  file  a  replication  to  plea, 
which  being  done,  the  cause  was  continued. 
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la  trefpan  for  digging  and  carrying  away  lead  ore  from  the  lands  of  the  United 
Stales,  they  are  not  entitled  to  recover,  as  damages,  the  Talae  of  the  ore  after  it  is 

TheiBJiuy  done  the  soil  is  the  gist  of  the  action;  and  ore  extracted  most  be  con- 
udered  in  aggravation  of  the  damages. 
A  trespuser  is  not  to  be  placed  on  the  same  footing  with  a  lessee. 

Mr.  Butterfieldy  district  attorney,  appeared  for  the  plaintiffs* 
Mr.  Logcniy  for  the  defendants. 

OPINION   OF  THE  COURT. 

Thbis  an  action  of  trespass,  charging  the  defendant  with 
digging  and  carrying  away  a  large  amount  of  lead  from  the 
lands  of  the  United  States. 

The  defendant  suffered  a  default,  and  the  jury  was  sworn 
to  assess  the  damages,  &c. 

It  was  proved  that  defendant  entered  upon  the  lands  of 
tfie  United  States,  dug  a  large  quantity  of  ore,  and  con- 
veyed it  away. 

The  plaintiffs  contended  that  they  are  entitled  to  the 
value  of  the  ore,  after  it  was  dug;  but  the  court  instructed 
the  jury,  that  that  was  not  the  measure  of  damages,  but  the 
inJBiy  done  to  the  soil  by  the  trespass.    That  the  digging 
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and  carrying  away  by  the  same  person,  is  presomed  to  be 
a  continuous  act,  and  the  lead  ore  removed  must  be  con- 
sidered in  aggravation  of  the  trespass  upon  the  soil. 

Neither  is  the  rate  at  which  leases  are  made  for  these 
mineral  l^ds,  a  proper  criterion  of  damages.  A  tres- 
passer is  not  to  be  put  i;pon  the  footing  of  a  lessee. 

The  jury  assessed  the  damages  at doU^trs.  Judg- 
ment. 


Babcock  i).  Stone,  Glover  and  Banning. 

A,  being  a  partner  in  two  firms,  drawi  a  bill  by  one  firm  On  the  other,  payable  to 
himself,  for  his  individaal  debt,  and  accepted  by  snch  firm,  cannot  be  racorered  by 
the  payee  against  the  drawers  or  acceptors. 

Bot  where  in  the  ordinary  coarse  of  business,  and  before  the  maturity  of  the  bill, 
it  is  assigpied  by  the  payee,  without  notice,  the  payment  of  the  bill,  by  the  indorsee 
can  be  enforced. 

Where  men  associate  in  partnership,  they  give  a  cf^dit  to  the  individuals  com- 
posing tha  firm,  and  where  a  loss  mnst  be  s^istained,  it  should  &1I  upon  those  who 
placed  the  higher  confidence  in  the  fraodulei^t  person. 

On  this  ground,  where  there  is  no  notice  of  fraud,  a  partner  may  often  bind  his 
partners,  though  his  act  be  a  fraud  on  the  firm. 

Messrs.  Thomas  4*  Keating  ftppefured  for  the  defendants. 


OFDqON  OF  THE  COURT. 

This  action  is  brought  by  the  plaintiff  |ui  the  indofBee 
and  holder  of  the  following  bill : 

'<  Alton,  June  9th,  1836.  Twelve  months  after  date,  pay 
to  the  order  of  John  B.  Glover,  twenty-seven  hundred  forty- 
one  dollars  ninety-two  cents,  value  received,  and  charge 
the  same  to  the  account  of  Stone,  Manning  &  Co.''  To 
James  Debow  &  Co.,  St.  Louis,  Mipsouri.  Accepted  by 
James  Debow  6l  Co.,  and  also  indorsed,  "Pay  to  Samuel 
Babcock,  John  B*  Glover." 
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The  defendants  pleaded  that  the  bill  of  exchange  was 
made  by  the  said  John  B.  Glover,  for  the  purpose  of  seeming 
an  individual  debt,  and  not  an  account  of  the  firm  and 
partnerBhip  of  James  Debow  &  Co^,  or  for  any  indebtment 
of  theirs.  That  Glover  accepted  the  same  in  the  name  of 
defendants,  without  the  knowledge  or  consent  of  his  part- 
ners, but  for  the  individual  benefit  of  the  said  Glover. 
That  the  plaintifi*  took  the  bill,  well  knowing  that  it  was 
made  and  accepted  as  aforesaid.  That  the  bill  was  for  the 
individual  debt  of  the  said  John  B.  Glover,  &c.  To  this 
the  plaintiff  replied,  that  when  the  bill  was  so  as  aforesaid 
transferred  to  him,  he  did  not  know  that  said  bill  of  ex- 
diange  was  drawn  by  said  Glover,  in  the  name  of  Stone, 
Manning  d&  Co.,  and  accepted  by  said  Glover,  in  the  name 
of  James  Debow  &  Co.,  to  secure  his  individual  debt,  &c. 

To  this  replication  the  defendants  demurred. 

It  is  clear  that  Glover  could  not  have  recovered  as  payee 
against  the  drawers  or  acceptors  of  this  bill.    It  was  cre- 
ated by  himy  he  being  a  partner  of  the  drawers  and  ac- 
ceptors, not   to    pay    a  partnership    debt,   but    for   his 
individual  benefit.    This  was  a  fraud  upon  his  partners. 
Bat  he  negotiated  it  to  Babcock,  the  plaintiff,  who  is  aver- 
red to  be  an  innocent  holder,  having  had,  at  the  time  of 
ike  indorsement,  no  notice  of  the  fraud.    Being  an  indorsee, 
without  notice,  it  becomes  a  question  whether  he  or  the 
partners  of  Glover  shall  lose  the  amount  of  the  bill.    The 
bill  was  indorsed  by  Glover  to  the  plaintiff,  before  its  ma- 
turity.   In  Story  on  Partnership,  161,  it  is  said,  "that  by 
fivming  a  partnership,  the  partners  declare  themselves  to 
die  wx>rld  satisfied  with  the  good  faith  and  integrity  of 
each  other,  and  impUedly  undertake  to  be  responsible  for 
Tvhat  they  will  respectively  do  within  the  scope  of  the 
partnership  concerns.''    On  this  ground  the  firm  is  bound 
for  the  frauds  committed  by  one  of  its  partners.    Where 
one  of  two  innocent  persons  must  suffer  by  the  act  of  a 
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third  person,  the  rule  is  just,  that  he  shall  suffer,  who 
reposed  the  higher  confidence  and  credit  in  such  person. 

If  the  bill  had  been  indorsed  to  the  plaintiff  after  it  was 
due,  or  out  of  the  ordinary  course  of  business,  or  under  cir- 
cumstances calculated  to  excite  suspicion,  he  could  have 
no  right  to  recover.  But  none  of  these  facts  exist,  and 
he  must  be  considered  as  an  innocent  holder,  before  the  bill 
was  due,  and  without  notice  of  any  fact  which  could  ren- 
der the  bill  suspicious. 

The  above  doctrine  is  substantially  laid  down  in  Janes 
et  (d.y  assignees,  v.  Yates,  9  Barn.  &  Gres.,  532;  Bosanqiui 
et  d.  V.  Wrajfy  6  Taunt.  597 ;  Aubart  v.  Moore,  2  Bos.  d& 
Pul.,  371 ;  and  Smith  v.  Lusher,  5  Cowen,  688.  The  de- 
murrer to  the  replication  is  overruled.    Judgment. 


Strachen  and  Scott  v.  Clyburn  and  Wife. 

The  circuit  courts  of  the  United  States  adopt  the  local  remedies  of  the  respectire 
states. 

Spring  for  the  plaintiffs. 
Butterfield  for  defendants. 

OPINION   OF   THE  COURT. 

This  is  a  scire  facias  on  a  mortgage  regulated  by  the  act 
of  the  17tb  of  January,  1825. 

A  motion  was  made  to  strike  this  case  from  the  docket, 
on  the  ground  that  the  act  referred  to  is  local,  and  does  not 
apply  to  the  courts  of  the  United  States.  The  act  named 
gives  a  remedy  by  sci.  fa.  It  provides  that  two  nihils  shall 
amount  to  a  service,  which  shall  authorise  the  plaintiff  to 
proceed  to  judgment. 
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This  court  under  various  acts  of  Congress  and  by  virtue 
of  its  own  rules,  adopts  the  remedies  authorised  in  the  state 
courts,  though  they  may  be  local  and  peculiar  in  each  state. 
In  Kentucky,  a  writ  of  right,  modified  by  statute,  is  a  com- 
mon remedy ;  and  that  remedy  is  used  in  the  circuit  court 
of  the  United  States. 

Under  the  statute,  the  plaintiffs  had  a  right  to  issue  a 
Mcire  facias  on  the  mortgage,  and  the  motion  is  consequently 
oveimled. 


United  States  v.  ELennedy  and  Clyburn. 

A  wHimt  lo   b«  competent  mart  believe  in  God,  and  in  rewards  and  punish- 


If  th«fle  ue  inflicted  in  this  life,  according  to  his  Aith,  he  is  competent. 

But  in  luch  case  he  may  be  less  under  that  high  moral  influence,  which  is  sup- 
posed  to  resolt  from  a  belief  in  a  state  of  rewards  and  punishments  in  the  life  to 
eoflM.    This  maj  go  to  his  credibility. 

In  trespass,  where  a  day  is  laid  in  the  declaration,  and  from  such  day  to  the  com- 
nencement  of  the  action,  divers  trespasses  were  committed,  one  trespass,  but  not 
divers,  may  be  proved  prior  to  the  day  named.  But  divers,  may  be  proved  within 
tke  time  laid. 

BuUerfidd  for  the  plaintiffs. 
AmAd  for  defendants. 


opinion  op  the  coubt. 

This  action  is  brought  against  the  defendants  for  trespass 
upon  the  public  lands. 

The  jury  being  impannelled,  William  H.  Adams  was 
called  as  a  witness;  and  being  asked  whether  he  believes 
in  the  existence  of  a  God,  and  in  a  future  state  of  rewards 
«nd  pimishment,  answered  that  he  believed  in  a  God,  and 
that  all  offences  were  punished  in  this  life,  and  not  in  the 
next. 


176  ILLINOIS. 


.^^ 


United  SUtes  o.  Kenoedy  &  Clybinm. 


The  witness  having  answered  the  question,  wiliiout 
objection,  it  will  be  received.  But,  it  may  be  proper  to 
remark,  that  the  modem  practice  is,  not  to  interrogate  the 
witness  as  to  his  religious  belief.  Formerly,  the  witness 
was  examined  on  this  point,  either  before  or  after  be  was 
sworn.  But  it  is  now  proved  by  witnesses,  who  may  have 
learned  the  views  of  the  witness  on  thb  subject  from  his 
own  declarations.  And  this  seems  to  be  more  reasonable 
and  more  conformable  to  the  spirit  of  our  institutions. 

However  highly  the  witness  may  appreciate  character, 
and  however  strongly  he  may  detest  the  crime  of  pegury, 
from  the  infamy  attached  to  it,  still  the  law  requires  a 
higher  obligation  to  operate  upon  the  conscience  of  the  wit- 
ness. He  must  believe  in  a  superintending  providence,  who 
punishes  crime.  This  presupposes  a  belief  in  a  future 
state.  The  authorities  are  divided  on  the  point  whether,  if 
the  rewards  and  punishments,  according  to  the  belief  of  the 
v^tness,  are  to  be  inflicted  in  this  life,  he  is  competent. 
Commonwealth  v.  BachdoTy  4  Am.  Jurist  81.  In  Hunscom  t. 
Hunscomy  15  Mass.  Rep.  184,  the  court  held  that  mere  dis- 
belief in  a  future  existence  went  only  to  the  credibility. 
Contra,  Atwood  v.  Walton,  7  Conn.  66. 

In  the  case  of  Omichaiind  v.  Barker,  Willes  545;  1  Atk. 
21.  S.  C,  where  the  subject  was  largely  discussed,  it  was 
held,  that  the  belief  of  a  God,  and  that  he  will  reward  and 
punish  us  according  to  our  deserts,  is  essential;  but  whether 
the  rewards  and  punishments  are  limited  to  this  life,  or  the 
next,  is  not  material.  At  least  this  view  is  sustained  by  the 
weight  of  authority.  The  individual  who  believes  that  a 
bad  act  will  be  punished  in  this  life,  and  a  good  one 
rewarded,  by  God,  cannot  be  said  to  act  free  from  that 
moral  influence  of  hope  and  fear  which  the  law  con- 
templates as  the  best  security  against  punishment.  Thici 
influence  will  operate  more  strongly,  when  referred  to  the 
future  than  the  present  life.    And  it  would  seem,  as  stated 
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in  Bome  of  the  authorities,  that  a  disbelief  in  a  state  of 
future  rewards  and  punishments  should  go  to  the  credibility 
of  the  witness,  and  not  to  his  competency.  1  Greenleaf 's 
£y.  sec.  368,  369  and  370. 

The  witness  was  sworn,  and  also  D.  Kinsey,  who  proved 
that  the  defendants,  at  different  times,  and  for  a  series  of 
years,  were  in  the  practice  of  cutting  timber  on  the  public 
land,  and  using  it  for  their  own  purposes. 

It  was  made  to  appear  that  the  pre-emption  law  of  1838 
embraced  the  case  of  the  defendant  Clybum,  but  he  took 
no  step  during  the  continuance  of  the  law  to  perfect  his 
title.  He  is,  therefore,  liable  to  an  action  of  trespass  after 
the  expiration  of  the  pre-emption  law. 

The  declaration  laid  the  trespass  from  1st  of  October  to 
die  time  of  bringing  the  action.  And  the  court  held,  that 
a  single  trespass  might  be  proved  anterior  to  the  time  laid, 
but  not  divers.  That  divers  trespasses  might  be  proved 
within  tike  time  laid. 

The  jury  found  for  plaintiffs,  &c.    Judgment. 


Lawrence,  OArrnEB  et  al  t;.  Davis  et  al. 

An  assignment  of  property  to  creditors,  or  for  their  benefit,  to  others,  cannot  be 
held  Toid  lor  wmnt  of  consideration. 

Ta  gnt  an  atsif^nment  of  property  validity,  the  assignees  must  assent  to  it. 

By  the  common  law  a  debtor  may  giye  a  preference  to  certain  creditors  over 
others. 

And  this  is  not  prohibited  by  any  statute  of  IHinois. 

Hr.  Cktckerifig  for  complainants. 
M&un.  Strang  and  Pickering  for  defendants. 
23 
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OPINION    OF   THE   COURT. 

This  bill  is  brought  by  the  eomplainants^  who  are 
creditors  of  the  defendants,  to  set  aside  an  assignment  of 
their  effects  by  the  defendants  for  the  benefit  of  certain 
creditors,  giving  a  preference  to  certain  persons  named. 
The  plaintiffs  are  named  in  the  assignment,  but  Hamly, 
Davis  and  McAffee  are  preferred  to  them. 

1.  This  assignment  it  is  contended  is  void,  because  it 
v^ras  made  without  consideration. 

An  assignment  to  creditors,  or  to  individuals  for  the 
benefit  of  certain  creditors,  cannot  be  said  to  be  without 
consideration. 

2.  It  is  also  objected  that  the  creditors  have  not  accepted 
the  assignment.  That  the  complainants  being  creditors 
have  not  accepted  it. 

In  making  an  assignment  of  property,  as  in  every  other 
case  of  contract,  the  assent  of  at  least  two  persons  is  neces- 
sary to  its  validity.  A  debtor  cannot  change  his  relation 
to  his  creditors  by  a  voluntary  assignment  of  his  property 
to  them.  If,  therefore,  he  make  an  assignment,  and  his 
creditors  do  not  accept  it,  there  is  no  change  of  property ; 
and  legal  redress  is  open  to  the  creditors  as  before  ihe 
attempted  assignment. 

That  which  purports  to  have  been  done  for  the  benefit 
of  creditors,  and  which  was  manifestly  to  their  advantage, 
will  be  presumed  to  have  been  done  with  their  assent, 
unless  the  contrary  appear. 

3.  But  in  the  third  place,  it  is  contended  that  the  assign- 
ment was  conditional,  and  that  the  condition  has  not  been 
complied  with.  The  condition  was,  ^^that  the  assignees 
shall  and  will  render  an  account,  &c.  to  a  major  part  of 
the  creditors,  and  that  they  shall  sanction  the  assignment 
before  it  can  take  effect.    And  it  is  earnestly  averred  that 
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the  acquiescence  of  a  majority  has  not  been  shown.  2 
Story's  Eq,  302-3.  Ctarrard  v.  Lord  Lauderdale^  5  Eng. 
Chan.  1.    3  Simons  1. 

This  last  objection  ha^  not  been  answered,  and  it  seems 
fatal  to  the  assignment.  A  majority  of  the  creditors  have 
not  assented  to  it,  and  without  this,  by  the  terms  of  the 
aasignment,  it  cannot  take  effect. 

By  the  common  law,  a  debtor  may  give  a  preference  to 
a  part  of  his  creditors.  Under  the  bankrupt  law  this  could 
not  be  done ;  nor  is  it  permitted  in  several  of  the  states, 
where  the  law  secures  an  equal  distribution  of  the  effects 
of  an  insolvent  among  his  creditors.  It  is  believed  that 
there  is  nothing  in  the  statutes  of  Illinois,  which  renders  a 
preference  to  certain  creditors  fraudulent  or  void.  But  the 
assignment  is  set  aside  and  annulled,  on  the  ground  that 
the  condition  of  it  has  never  been  complied  with. 


Untted  States  i?.  Wann  and  Bennett. 

Tbamretiea  of  a  receiver  of  public  monies  are  responsible  for  anj  neg^lect  of  the 
noNver  which  appertains  to  the  duties  of  his  office. 

Bnt,  tbegoTemment  cannot  pay  an  extravagant  sum,  for  the  performance  of  the 
labor  m^iiected  bj-  the  receiver,  and  charge  his  sureties  with  such  sum. 

Tbe  guveniment  in  such  a  case  is  entitled  to  recover  what  shall  be  a  reasonable 
coopensation  for  the  labor  performed. 

Mr.  Bvtierfield,  district  attorney,  for  the  plaintiffs. 
Messrs.  Breese  and  Campbell  for  defendants. 

OPINION    OF   the   court. 

Thb  action  is  brought  against  the  defendants  as  sureties 
of  E?ans,  late  receiver  of  public  monies.     The  receiver 
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neglected  to  bring  up  his  books,  and  his  successor  was 
required  to  perform  that  duty,  for  which  he  received  from 
the  government  thriee  thousand  dollars.  And  the  plaintiffs 
claim  the  above  sum  from  the  sureties  of  the  receiver,  he 
being  dead. 

The  court  instructed  the  jury  that  the  defendants  were 
responsible  for  the  faithful  performance  of  his  duties  by  the 
late  receiver.  But  that  the  sum  paid  by  the  government 
for  bringing  up  the  books  is  not  to  govern  them  in  their 
verdict,  unless  they  shall  think  it  was  a  reasonable  compen- 
sation for  the  labor  performed.  It  is  no  more  in  the  power 
of  the  government  than  of  an  individual,  to  charge  an 
extravagant  sum  for  neglected  duty,  by  paying  such  sum 
to  a  person  who  did  the  work.  The  plaintiffs  are  entitled 
to  recover,  what  the  jury  shall  think  will  be  a  reasonable 
compensation  for  making  the  necessary  entries  in  the  books 
of  the  late  receiver,  which  he,  in  his  life  time,  had  neglected 
to  make.  The  jury  found  verdict  in  pursuance  of  this 
instruction,  &c.    Judgment. 


Bronson  v.  Kensey  et  al. 

A  motion  to  produce  a  paper,  in  the  posseaeion  of  the  plaintiff,  which  is  necea- 
aary  to  enable  the  defendants  to  plead,  may  be  granted  in  the  discretion  of  the 
court,  although  no  notice  has  been  given. 

But,  where  the  possession  of  a  paper  is  desired  to  be  used  in  evidence,  a  notice 
is  necessary. 

Mr.  Arnold  for  the  plaintiff. 

Mr.  BuUerfidd  for  the  defendants. 
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OPOaOK   OF   THti  COURT. 

This  action  is  brought  on  a  penal  bond  of  sixteen  thou- 
sand dollars,  to  pay  eight  thousand  dollars.  And  it  is 
alleged  that  the  notes,  amounting  to  eight  thousand  dollars, 
were  given  when,  in  fact,  but  four  thousand  dollars  were 
received,  and  it  is  suggested  that  the  notes  will  show  the 
above  state  of  facts.  The  notes,  it  is  averred,  were  given 
before  the  penal  bond,  and  on  this  suggestion  of  facts  a 
motion  is  made  by  defendants'  counsel  that  the  plaintiff  be 
required  to  produce  the  above  notes,  to  enable  them  to 
plead  in  the  case. 

This  motion  was  opposed  on  the  ground  that  it  is  made 
too  late,  and  that  no  notice  has  been  given. 

A  notice  to  the  opposite  party  is  necessary  when  the 
object  is,  to  obtain  a  paper  in  his  possession,  to  be  used  in 
evidence.  But  this  is  not  strictly  the  object  of  the  present 
motion.  It  is  to  produce  certain  notes,  which  for  the 
reasons  stated  are  necessary  to  enable  the  defendants  to 
make  their  defence. 

The  court  directed  the  plaintiff  to  produce  the  notes. 


SncKKET  V.  Bank  of  Illinois. 

TIm  Buk  of-  Mistonri  having  billi  to  the  amoont  of  one  hundred  thousand  dol- 
lan  of  the  Bank  of  Illinois,  the  latter  bank  agreed  to  draw  drafts  on  New  York  for 
the  amonDt,  and  leave  its  bills  in  the  hands  of  a  third  party  as  collateral  security,  and 
also  to  place  ten  thousand  dollars  in  addition  in  bills,  to  cover  damages  of  protest. 
The  bills  were  protested — and  suit  brought  against  the  Bank  of  Illinois  on  the  pro- 
tested bills;  the  above  agreement  cannot  be  pleaded  in  bar  of  tiie  action. 

Xorcan  an  agreement,  should  the  drafts  be  protested,  to  deliver  an  amount  of  the 
Inlls,  to  cover  the  damages,  be  so  pleaded. 
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Messrs.  Keatiiig  and  Strong,  for  plaintiff. 
Messrs.  Logan  and  Harden^  for  defendant. 

OPINION    OF   THE   COURT. 

This  action  is  brought  for  the  benefit  of  the  Bank  of 
Missouri,  and  is  founded  on  bills  of  exchange  amounting 
to  the  sum  of  one  hundred  thousand  dollars. 

The  defendant  pleaded  five  pleas. 

1.  The  general  issue. 

2.  Payment. 

3  and  4.  That  the  Bank  of  Missouri  by  their  agents 
entered  into  an  agreement  with  the  agents  of  the  Bank 
of  Illinois,  that  the  latter  should  take  up  one  hundred  thou- 
sand dollars  of  its  notes,  held  by  the  Bank  of  Missouri,  by 
drawing  bills  on  New  York,  acceptances  being  waived,  for 
the  above  amount,  payable  in  ninety  and  one  hundred  and 
twenty  days,  &c.  The  Missouri  bank  was  to  deposit  the 
bills  of  the  Illinois  bank  in  the  hands  of  P.  Choteau,  jun. 
&  Co.  to  be  held  in  trust  for  the  purpose  of  covering  the  bills 
so  as  aforesaid  to  be  drawn.  And  the  agents  of  the  Bank 
of  Illijiois  deposited  with  Choteau  &  Co.  ten  thousand  dol- 
lars of  its  bills,  so  as  to  secure  the  Bank  of  Missouri  in 
damages  in  the  event  of  failure  to  meet  said  bills  so  as 
aforesaid  drawn  by  the  cashier  of  the  Bank  of  Illinob,  at 
Alton,  which  notes  are  to  be  held  in  trust  as  provided  by 
the  arrangement  made  between  the  two  banks. 

The  drafts  and  the  one  hundred  thousand  dollars  were 
delivered  to  Choteau  &  Co.  to  be  held  subject  to  the  ratifica- 
tion of  the  directors  of  the  bank  of  Shawneetown.  Should 
the  agreement  not  be  ratified,  the  one  hundred  thousand 
dollars  were  to  be  returned  to  the  Bank  of  Missouri  by 
Choteau  &  Co.,  and  the  ten  thousand  dollars  and  the  drafts 
were  to  be  delivered  to  the  Bank  of  Illinois. 

The  drafts  and  arrangement  were  ratified  by  the  Shawnee- 
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town  bank.  Drafts  were  sent  on,  and  were  protested. 
Suits  being  brought  upon  the  drafts,  the  above  agreement 
is  pleaded  in  bar,  as  showing  a  failure  of  consideration. 

5.  Tbis  plea  alleged  an  agreement  different  from  the 
above,  to  wit,  that  it  was  agreed  that  should  the  bills  of 
exchange  be  protested,  the  said  Choteau  was  to  deUver  as 
much  of  the  said  notes  as  would  cover  the  damages  of  pro- 
test to  the  Bank  of  Missouri,  estimating  them  at  their  nom- 
inal value,  &c.  There  is  a  reference  in  this  plea  also  to 
the  written  agreement. 

The  defendants  demurred  to  the  3d,  4th,  and  5th  pleas. 

If  the  agreement  set  forth  in  the  third  and  fourth  pleas, 
should  not  be  ratified  by  the  Bank  of  Illinois  at  Shawnee- 
town,  the  one  hundred  thousand  dollars  in  notes  were  to 
be  returned  to  the  Bank  of  Missouri,  and  the  ten  thousand 
dollars,  with  the  drafts,  to  the  Bank  of  Illinois.  But  the 
agreement  was  ratified  by  that  bank;  consequently  the 
agreement  did  not  require  the  return  of  the  notes  as  above 
stated.  The  drafts  were  drawn,  and  the  notes  were 
retained  in  the  hands  of  Choteau  &  Co.  as  collateral.  Now 
if  the  draw^ee  of  the  bills  had  failed  to  present  them  for 
payment  and  give  notice  of  non  payment,  recourse  against 
the  drawers  of  the  bills  would  have  been  lost.  And  having 
made  the  demand  and  protest,  and  given  notice,  the  holder 
of  the  bills  had  a  right  to  prosecute  the  Bank  of  Illinois  as 
drawers,  or  might,  perhaps,  have  sued  on  the  notes  in  the 
hands  of  Choteau  &  Co.  Had  suits  been  brought  on  these 
notes,  the  dishonored  bills  could  not  have  been  set  up  as  a 
defence  to  the  action.  And  as  the  drafts  were  received  in 
payment,  and  the  notes  retained  as  collateral,  there  can  be 
no  question  that  the  holder  could  sue,  as  has  been  done  in 
this  case,  on  the  protested  drafts. 

The  agreement  set  up  in  the  fifth  plea,  constitutes  no  bar 
to  die  action.     It  simply  alleges  in  the  event  of  the  protest 
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of  the  drafts,  bills  to  cover  the  damages  of  protest  should 
be  delivered  by  Choteau  &  Go.  to  the  Bank  of  Missouri. 
This  is  no  answer  to  the  action  on  the  protested  drafts,  and 
therefore,  the  plea  is  demurrable.  The  demurrers  are 
sustained. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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N.  C.  McLean,  assiokee  of  Mahabds  v.  The  Lafayette  Bank, 
J.  S.  AMD  M.  Buckingham  and  othees. 

la  all  eates  anting^  antler  the  bankrapt  law,  the  circuit  court  has  eoDCurrent 
jaritdictios  with  the  diitrict  court. 

A  conyejance  of  propertj,  in  contemplation  of  a  state  of  insolrency,  is  void 
aadcr  the  bankrapt  law. 

Aad  aaj  awrtgag^e  or  other  lien  which  is  intended  to  give  a  prefereoce  to  on« 
or  more  creditors  oTcr  others,  is  also  Toid. 

The  drcoit  court  has  jurisdiction  in  all  cases  where  a  suit  is  brought  bj  the 
asHgnee  of  a  bankrupt,  or  against  him. 

AJJ  the  property  and  rights  of  the  bankrapt  are  Tested  in  the  assignee,  not  only 
from  the  decree  of   bankruptcy,  but,  by  relation,  from  the  time  of    filing  the 
petition.    The  assignee  also  represents  the  creditors. 
The  bankrapt  power  is  cxclosirely  vested  in  the  federal  goTemment. 
CoDgrcu  hare  not  given  jurisdiction  to  the  state  tribunals  to  carry  into  effect  the 
bankrapt  law.    They  have  not  power  to  vest  such  a  jurisdiction. 

Boamfide  lieiis  under  the  state  laws  are  valid  under  the  bankrapt  law;  and  a 
siftle  eonrt  n^  enforce  such  liens. 

Bot  if  there  be  fraud  in  the  creation  of  such  liens,  and  the  creditors,  through  tha 
assignee  of  the  bankrapt,  seek  to  set  the  liens  aside,  the  district  or  circuit  court  of 
(he  L^ofted  States  affords  the  appropnate  jurisdiction. 

A  state  coort,  by  the  enforcement  of  a  lien,  cannot  draw  to  its  jurisdiction  the 
aJnuDiftrmf  ioB  of  the  bankrapt  law. 

Where  tbis  effect  will  result  necessarily  from  the  exercise  of  jurisdiction,  the 
drcdt  coftrt  may  interpose  by  injunction,  and  stay  proceedings  in  the   state 


At  least  such  interposition  is  proper  until  the  cause  can  be  heard  on  its  meritf. 

k  warrant  of  attorney  to  confess  a  judgment,  the  defendant  being  insolvent, 
executed  within  sixty  days  preceding  tlte  filing  of  the  petition,  by  the  bankrupts, 
esnaslaathoriae  the  entty  of  a  jodgment. 

Sachjodgment.  if  valid,  would  create  a  lien  or  security  within  the  bankrapt  law; 
sad  is  void. 

24 
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An  execation  iasaed  on  snch  judgment,  thong^h  levied,  creates  no  Ilea  on  the 
property  levied  on. 
The  judgment  being  invalid,  all  the  proceedings  under  it  are  equally  so. 

The  cause  was  argued  by  Wright^  Coffin  ^  Minery  and 
Brown  4*  McLean,  ibr  complainant;  and  by  Chase  ^  Ball, 
W.  M.  Corry,  and  Fox  ^  Lincoln,  for  the  several 
defendants. 

OPINION    OF   THE   COURT. 

This  bill  is  brought  by  the  assignee  of  John  Mahaird,  Jr. 
and  William  Mahard,  who  are  bankrupts,  to  stay  certain 
proceedings  in  the  state  court  against  the  property  of  the 
bankrupts.  On  their  schedule  the  bankrupts  returned  a 
large  amount  of  real  estate,  and  also  personal  property; 
but  the  defendants,  who  are  numerous,  set  up  various  liens 
under  mortgages,  judgments,  and  levies  by  execution;  and 
these  liens  are  brought  into  the  state  court  to  be  diere 
investigated.  Large  as  the  real  estate  of  the  bankrupts  is, 
the  liens,  should  they  be  established,  will  exhaust  it,,  to  the 
exclusion  of  a  large  class  of  creditors  who  have  proved  their 
claims  under  the  bankrupt  law.  The  complainant  repre- 
sents that  the  above  lieiis  were  all  created  and  obtained  in 
fraud  of  the  bankrupt  law;  and  he  prays  that  the  defend- 
ants may  be  enjoined  from  further  proceeding  in  the  state 
court;  that  their  liens  may  be  set  aside  as  fraudulent;  and 
that  the  property  of  the  bankrupts  may  be  brought  into  the 
bankrupt  court,  to  be  distributed  according  to  law. 

An  ii\junction  was  allowed  on  filing  the  bill,  and  a  motion 
is  now  made  in  behalf  of  the  Lafayette  bank  and  the  Buck- 
inghams,  to  dissolve  the  injunction.    Many  if  not  all  of  the 
other  defendants  Are  desirous  of  havihg  the   matters   of 
controversy  brou^t  into  this  court. 

The  mortgage  to  the  Lafayette  Bank  by  the  bankrapts 
was  signed  the  7th  December,  1841,  and  acknowledged  and 
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recorded  the  13th  January,  1842.  At  October  Term,  1842, 
a  decree  for  a  sale  of  the  premises  was  entered  by  the 
superior  court. 

The  petition  under  the  bankrupt  law  was  filed  by  the 
mor^;agors  the  27th  May,  1842,  and  a  decree  of  bankruptcy 
was  made  the  20th  of  July  ensuing.  The  assignee  of 
the  bankrupts,  and  others  who  claimed  an  interest  in  the 
mortgaged  premises,  were  made  parties  to  the  bill  filed  by 
the  Lafayette  Bank;  but  the  assignee  made  no  answer,  nor 
in  any  form  submitted  to  the  jurisdiction  of  the  court.  On 
the  7th  April,  1842,  a  warrant  of  attorney  was  executed  by 
the  bankrupts  to  William  M.  Corry,  Esq.,  authorising  him 
to  confess  a  judgment  against  them  in  favor  of  J.  S.  and  M. 
Buckingham,  for  a  sum  exceeding  fourteen  thousand  dol- 
lars. This  was  done  at  the  urgent  request  of  the  Bucking- 
hams,  and  it  is  agreed,  that,  at  the  time,  the  Mahards  were 
insolYcnt.  On  the  8th  April,  a  judgment  was  confessed, 
and  on  the  21st  of  the  ensuing  month,  execution  having  been 
issued,  a  levy  was  made  on  certain  personal  property,  which 
was  afterwards  sold,  by  consent  of  parties,  under  the  order  of 
the  superior  court  acting  as  a  court  of  chancery.  The  pro- 
ceeds of  the  sale  were  brought  into  that  court  to  be  dis- 
posed of  as  it  might  direct.  And  it  appears  that  an  ii\|unc- 
tion,  which  had  been  previously  granted  by  the  superior 
court  to  restrain  the  Buckinghams  from  proceeding  on  their 
execution,  was  dissolved.  From  this  decision  there  was 
an  appeal  to  the  supreme  court  of  the  state,  which  con- 
tinues the  injunction. 

On  the  part  of  the  Lafayette  Bank,  it  is  contended  that 
this  court  has  no  jurisdiction;  that  the  decree  of  the  supe- 
rior court  for  the  sale  of  the  mortgaged  premises  is  final  and 
conclusive  on  all  parties ;  that,  jurisdiction  having  attached 
to  that  court  by  the  filing  of  the  bill  to  foreclose  the  mort- 
gage, it  may  examine  and  deternune  all  questions  arising 
und^  the  bankrupt  law ;  and  that,  as  process  was  served 
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on  the  assignee,  he  was  a  party  to  those  proceedings.  On 
the  other  hand,  it  is  contended  by  the  assignee,  that  the 
mortgage  was  executed  by  the  bankrupt's  in  contemplation 
of  bankruptcy,  to  give  a  preference  to  the  Bank  over  other 
creditors,  and  that  the  mortgage  is  void  under  the  banknq>t 
laWf 

The  second  section  of  this  law  provides,  "  that  all  future 
payments,  securities,  conveyances,  or  transfers  of  property, 
&c.  given  by  any  bankrupt  in  contemplation  of  bankruptcy, 
giving  any  creditor,  &c.  any  preference  in  priority  over  the 
general  creditors  of  such  bankrupt,  shall  be  void.  And  die 
assignee  shall  bo  entitled  to  claim,  sue  for,  recover,  and 
receive  the  same  as  part  of  the  assets  of  the  bankrupt." 

In  the  same  section,  it  is  declared,  that  ^^  all  the  properly 
and  right  of  property  of  the  bankrupt,  by  operation  of 
law,  is  vested  in  his  assignee ;  and  the  assignee  is  vested 
with  all  the  rights,  powers,  &c.  in  and  over  the  proper^ 
'  which  the  bankrupt  had  before  or  at  the  time  of  his  bank- 
ruptcy, declared  as  aforesaid.' " 

In  the  sixth  section,  it  is  provided  that,  '^  the  jurisdiction 
of  the  district  court  shall  extend  to  all  cases  and  contro- 
versies in  bankruptcies  arising  between  a  creditor  and  the 
bankrupt,  and  between  such  creditor  and  the  assignee." 
And,  in  the  eighth  section,  concurrent  jurisdiction  is  given 
to  the  circuit  court,  with  the  district  comt,  *'  of  all  suits  at 
law  and  in  equity,  which  may  or  shall  be  brought  by  any 
assignee  of  the  bankrupt  against  any  person  or  persons 
claiming  an  adverse  interest,  or  by  such  person  against 
such  assignee,  touching  any  property  or  right  of  property 
of  the  bankrupt,  transferrable  to  or  vested  in  such  assignee.'** 

The  jurisdiction  vested  in  this  court,  under  these  sections, 
is  ample,  and  reaches  every  possible  controversy  whieh 
can  arise,  in  the  collection  and  distribution  of  the  effects  of 
the  bankrupt.  Of  whatsoever  nature  his  rights  may  be, 
the  assignee  may  invoke  the  jurisdiction  of  this  court  for 
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relief.  But  he  may  do  more  than  this.  Hei  is  not  only 
vested  by  the  law  with  all  the  rights  of  the  ftankrapt,  bat 
with  the  rights  of  creditors  also.  He  may  set  aside  a 
firandalent  conveyance  of  the  bankrupt,  which  the  bank- 
rupt himself  could  not  do.  In  this  respect  the  assignee 
represents  the  general  creditors.  And  in  this  aspect  he 
stands  in  the  present  case. 

It  is  presumed  that  no  one  will  doubt  the  powers  of 
CongresB  to  confer  this  jurisdiction.  The  power  "  to  pass 
uniform  law^s  on  the  subject  of  bankruptcies  throughout  the 
United  States,"  is  given  in  the  Constitution,  and  belongs 
to  the  same  clttss  of  powers,  "as  to  regulate  commerce, 
establish  a  uniform  rule  of  naturalization,  coin  money, 
establish  post-offices  and  post  roads,  and  to  declare  war.'' 
These,  in  my  judgment,  are  all  exclusive  powers. 

It  is  true,  the  supreme  court  have  held  that  a  state  may 
pass  a  bankrupt  law,  to  operate  upon  all  contracts  subse- 
qaently  made  within  the  state.  But  I  cannot  comprehend 
the  principle  on  which  this  decision  rests.  No  state  can 
impair  the  obligations  of  a  contract.  That  a  release, 
under  a  bankrupt  law,  from  a  contract,  does  impair  its 
obligation,  no  one  will  deny.  How  can  a  state  exercise 
this  power  by  any  supposed  assent  of  the  parties  to  the 
contract  Does  such  a  law  become  a  part  of  the  contract, 
and  is  the  power,  therefore,  constitutional  ?  This  would  be 
a  ready,  if  not  a  safe  mode,  of  acquiring  power  by  a  state, 
to  do  that  which  the  federal  constitution  inhibits.  It  has 
been  held  that  the  assent  of  a  state  enlarged  the  federal 
power,  so  as  to  enable  it  to  make  a  turnpike  road  or  other 
improvement  through  the  territory  of  a  state,  which,  with- 
out such  assent,  would  be  unconstitutional.  These  posi- 
tions, it  seems  to  me,  are  equally  erroneous.  In  neither 
ease  can  the  power  be  derived  from  the  assent  or  contract 
of  a  state  or  individuals. 
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The  obligation  of  a  contract  is  as  much  impaired  by  a 
bankrupt  law  which  operates  upon  future,  as  upon  past 
contracts.  The  power  is  inhibited.  Can  a  state,  by  the 
passage  of  a  law,  enlarge  its  constitutional  power.  Can  it 
say  that  no  contracts  shall  be  made  in  future,  which  may 
not  be  impaired,  under  its  bankrupt  law.  Nothing  can  be 
more  unconstitutional  than  the  notion,  that  the  power 
vested  in  the  federal  government,  which,  from  its  nature, 
must  be  exclusive,  can  be  exercised  by  a  state,  until  the 
same  power  is  exercised  by  congress.  Such  a  conception 
seems  to  me  to  border  upon  the  ludicrous.  I  see  a  state, 
like  the  holder  of  a  floating  land  warrant,  hunting  among 
the  federal  powers  for  some  vacant  spot  on  which  to  rest, 
as  a  temporary  occupant ;  and  which  must  be  abandoned 
80  soon  as  a  notice  is  served  on  it  to  quit.  A  state  acts 
upon  its  own  inherent  sovereignty,  and  upon  no  such 
impracticable  notion. 

The  bankrupt  power,  from  its  nature,  must  be  exclusive. 
It  must  be  uniform.  A  system  of  bankruptcy  has  been 
adopted,  and  its  details  are  spread  out  in  this  act.  And 
summary  and  extraordinary  powers  are  given  to  the  courts 
of  the  United  States,  to  carry  out  and  give  efiect  to  this 
system. 

This  power  cannot  be  exercised  by  the  state  courts. 
Their  powers  are  derived  from  diflerent  sovereignties,  to 
whom  they  are  amenable.  Congress  had  not  the  power  to 
impose  this  jurisdiction  on  the  state  courts.  They  have 
not  attempted  to  do  so. 

Congress  have  adopted  the  state  laws  that  relate  to  the 
prcujtice  of  the  courts ;  but  the  courts  of  the  United  States 
have  decided  that  they  cannot  execute  the  insolvent  lawB 
of  a  state.  Their  organization  does  not  admit  of  the 
exercise  of  the  powers  necessary  to  give  relief  under  these 
laws.    The  objection  is  much  stronger  against  a   state 


JULY  TERM,  1843.  191 

N. C.  McLean,  Assig^oee  of  Mahards  V.Lafayette  Bank,  J.  S.  &M.  Buckingham  et  al. 

court  giving  relief  under  the  bankrupt  act.  The  power 
belongs  to  the  federal  government  exclusively,  both  as 
regards  the  enactment  of  the  law  and  giving  effect  to  it. 

Mortgages  and  all  bona  fide  liens  under  the  laws  of  a 
state,  and  not  in  fraud  of  the  bankrupt  law,  are  declared  to 
be  valid.  And  the  question  is  asked,  have  not  the  state 
courts  power  to  enforce  these  liens  ?  The  answer  may  be 
in  the  affirmative,  but  subject  to  some  restriction.  The 
mortgage  under  consideration,  if  the  allegations  of  the  bill 
shall  be  sustained,  may  constitute  one  of  the  exceptions  to 
the  role. 

That  the  mortgagee  might  have  filed  his  bill  to  foreclose 
in  the  circuit  court,  seems  to  be  clear.  The  assignee  is  a 
necessary  party,  and  the  law  gives  jurisdiction  t6  this 
court  "in  all  cases  between  a  creditor  and  the  assignee." 
But  he  may  not  have  been  compelled  to  sue  in  this  court. 
Some  doubt,  however,  may  be  entertcdned,  whether  the 
assignee,  being  an  officer  of  the  law,-  and  bound  to  dis- 
charge his  duties  under  the  special  direction  of  the  court, 
should  be  subjected  to  any  other  jurisdiction.  He  has  an 
nndoubted  power  to  redeem  the  property  by  paying  off  the 
mortgage,  and  he  is  entitled,  in  behalf  of  the  creditors,  to 
the  surplus. 

If  the  assignee  may  be  drawn  into  the  state  court  on  one 
lien,  he  may  be  so  treated  in  all  cases  of  liens.  The  pres- 
ent case  affords  a  fit  illustration  of  the  principle.  Some 
twelve  or  fifteen  liens  are  set  up  on  the  property  of  these 
bankrupts.  The  property  is  large  and  valuable.  And  the 
validity  of  almost  all  these  liens  depends  upon  the  con- 
struction of  the  bankrupt  law.  The  entire  property  of  the 
bankrupts  will  be  absorbed  in  this  way.  Now,  if  this  be  a 
rightful  exercise  of  jurisdiction  by  a  state  court,  although 
the  bankrupt  law  be  uniform  in  its  provisions,  it  cannot  be 
80  in  its  effects ;  a  state  court  may  hold  the  act  or  a  part  of 
the  act  to  be  unconstitutional.    That  a  uniform  construe- 
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lion  shall  be  given  to  the  act,  under  such  an  administration 
of  it,  is  not  to  be  expected.  And  if  this  be  a  proper  exer* 
cise  of  jurisdiction,  there  can  be  no  revisory  power  in  the 
courts  of  the  United  States.  There  certainly  can  be  none, 
unless  it  shall  be  under  the  25th  section  of  the  judiciary 
act  of  1789,  to  review  a  decision  of  the  supreme  court  of 
the  state.  This  would  be  a  most  dilatory  and  ineffectual 
mode  of  executing  the  bankrupt  act;  a  mode,  certainly 
never  contemplated  by  Congress. 

On  general  principles,  a  state  court  has  an  undoubted 
right  to  determine  a  question  arising  under  a  law  of  the 
United  States.  This,  however,  is  subject  to  the  revisory 
power  of  the  supreme  court  of  the  United  States,  as  above 
stated.  But  questions  which  involve  the  efficacy  of  the 
bankrupt  law,  and  are  essentially  connected  with  its  uni- 
form administration,  it  would  seem  cannot  be  brought 
under  the  same  rule. 

No  light  is  shed  upon  this  question  by  the  action  of  the 
English  courts.  They  all  form  a  part  of  the  same  system, 
and  derive  their  powers  from  the  same  sovereignty.  Here 
the  judicial  power  is  exercised  under  different  sovereignties, 
having  appropriate  powers  to  give  effect  to  the  laws. 

Under  the  bankrupt  law  of  1800, 1  am  aware,  that  tills 
jurisdiction,  to  some  extent,  was  exercised  by  the  state 
courts.  I  have  not  compared  that  act  with  the  one  under 
consideration,  to  see  whether  its  provisions  in  this  respect, 
were  different  from  the  present  act. 

But  the  question  in  the  present  case,  does  not  depend 
upon  the  ordinary  exercise  of  jurisdiction  by  the  state 
courts,  for  the  enforcement  of  liens  against  a  bankrupt. 
The  complainant  in  his  bill  alleges  that  all  the  liens 
involved  in  this  controversy,  were  given  in  fraud  of  the 
bankrupt  act.  Every  creditor  of  the  bankrupts  is  inter- 
ested in  this  case.  If  the  supposed  liens  are  void,  the 
property  of  the  bankrupts  wiU  be  distributed  among  the 
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creditors  generally ;  but  if  they  are  valid,  the  general  creditor 
can  receive  nothing.  And  whether  these  liens  are  valid 
or  not,  must  depend  upon  the  construction  of  the  bankrupt 
act.  Shall  these  questions  be  dravm  into  the  state  court, 
and  there  decided.  From  the  time  of  fihng  the  petition, 
by  relation,  the  property  of  the  bankrupts  became  vested 
in  the  assignee.  As  before  remarked,  he  not  only  repre- 
sents the  interests  of  the  bankrupts,  but  the  interests  of 
the  creditors  also.  The  interests  of  those  t^ho  have  spe- 
cial hens  can  as  well  be  protected  in  this  court,  as  in  the 
state  court.  They  are  protected  by  the  law.  Why  then 
should  the  fact  of  special  liens  draw  this  whole  controversy 
into  the  state  court,  and  take  it  from  the  appropriate  juris- 
diction; a  jurisdiction  specially  provided  and  vested  with 
all  the  necessary  powers  to  make  a  final  decision  in  the 
case.  This  the  state  court  cannot  do.  Should  it  undertake 
to  determine  the  validity  of  the  liens  under  the  bankrupt 
law,  and  their  priorities,  still  if  there  be  a  surplus,  it  must 
be  handed  over  to  the  assignee  to  be  brought  into  the  bank- 
rapt  court,  for  distribution  among  the  creditors.  These 
creditors,  through  the  assignee,  are  parties  in  this  court, 
and  by  its  decree  the  validity  of  the  liens  under  the  bank- 
rupt act,  their  priorities,  and  the  distribution  of  the  surplus, 
can  aU  be  finally  adjusted. 

The  bankrupt  power  overrides  the  contract  and  puts  an 
end  to  it  And  had  there  been  no  reservation  in  behalf  of 
bofnafide  liens,  they,  with  other  contracts  of  the  bankrupts, 
would  have  been  abrogated.  Shall  this  exception  in  the 
law,  in  effect,  take,  at  the  pleasure  of  the  mortgage  cred- 
itor, the  administration  of  the  bankrupt  law  into  the  courts 
of  the  state.  This  would  be  a  matter  of  little  importance 
in  a  case  fi^e  from  all  difficulty.  But  where  the  founda- 
tion of  the  liens  depends  upon  the  continuation  of  the 
bankrupt  act,  it  would  seem,  the  jurisdiction  under  which 
the  law  was  passed  should  carry  it  into  effect.  And  this 
25 
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view  acquires  force  from  the  fact,  that  the  creditors,  who 
are  deeply  interested  in  the  case,  have  invoked  the  povtrers 
of  the  bankrupt  court,  by  proving  their  claims.  And  the 
assignee,  their  agent,  calls  specially  on  the  court  to  inter- 
pose its  powers  and  protect  the  interests  committed  to  it. 
Has  it  power  to  do  so?  If  it  has  not,  there  is  a  great  and 
radical  defect  in  the  system.  Over  the  action  of  the  state 
court  the  federal  court  can  exercise  no  control.  A  fore- 
closure may  be  decreed,  and  so  short  a  time  allowed  for 
the  payment  of  the  money,  as  to  be  unavailing  to  the 
assignee.  Or  the  state  court  may  order  the  sale  of  the 
premises,  which,  of  course,  must  be  under  the  law  of  the 
state  which  requires  improved  property  to  sell  for  two- 
thirds  of  its  value.  And  unless  the  mortgagee  shall  pur- 
chase the  propertj',  it  may  not  sell  for  many  years.  A 
connivance  between  the  bankrupt  and  the  mortgagee  may, 
in  this  manner,  keep  from  his  creditors  his  whole  estate. 

It  may  be  said  that  the  equity  of  redemption  may  be 
sold,  under  the  order  of  the  bankrupt  court.  But  would 
that  court  order  the  sale  of  the  equity  of  redemption,  unless 
the  parties  interested  were  brought  before  it,  and  the  extent 
of  the  liens  were  judicially  ascertained.  The  district  and 
circuit  courts  are  vested  with  full  chancery  and  common 
law  powers,  to  act  in  all  cases  arising  under  the  bankrupt 
law.  They  possess,  in  this  respect,  all  the  powers  of  the 
English  common  law  and  chancery  courts,  over  questions 
of  bankruptcy.     And  is  not  this  jurisdiction  exclusive  ? 

I  am  aware  that  the  argument  ab  inconvenienti^  is  not  a 
legitimate  ground  of  jurisdiction.  But  in  a  case  like  the 
present,  can  it  be  disregarded.  Our  system  of  sovereign- 
ties is  extremely  complicated.  The  state  and  federal  pow- 
ers, like  the  colors  of  the  rainbow,  are  found  to  intermix, 
and  it  may  be  sometimes  difficult,  if  not  impracticable,  to 
determine  the  exact  limit  of  either.  And  when  this  is  the 
case,  what  is  there  but  the  argument  ab  inamvenienti  to 
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lead  the  jadicial  mind  to  a  just  conclusion.  This,  and  this 
only,  under  the  exercise  of  an  enlightened  forbearance,  can 
preserve  the  harmony  and  efficiency  of  our  system. 

It  has  been  shown  that  the  federal  court  possesses  a  per- 
fect jurisdiction  over  all  the  interests  involved  in  the  pres- 
ent case.  That  the  parties  are  now  before  it.  That  the 
state  court  has  but,  at  most,  a  jurisdiction  over  a  part  of 
the  case.  That  it  cannot  enter  a  decree  that  shell  settle 
the  conflicting  interests  of  all  concerned. 

In  principle,  the  case  seems  not  to  differ  from  an  applica- 
tion to  the  federal  court  to  discharge  a  defendant  from  im- 
prisonment, under  the  insolvent  laws  of  a  state.  Such  laws 
generally  provide,  that  on  filing  his  schedule  of  property 
under  oath,  and  giving  security,  he  shall  be  discharged  from 
imprisonment.  But  the  federal  court  has  uniformly  re- 
fused such  applications,  on  the  ground  that  it  could  not 
cany  out  and  give  efiect  to  the  insolvent  law. 

The  act  of  bankruptcy  brings'  into  the  bankrupt  court, 
all  the  interests  of  the  bankrupt.  And  it  seems  to  be  reas- 
onable that  that  court  should  exercise  an  exclusive  juris- 
diction over  those  interests.  It  is  no  sufficient  reason 
against  this  jurisdiction,  that  other  interests  arising  under 
liena  are  involved.  Those  interests  are  valid  xmder  the 
bankrupt  law,  being  excepted  out  of  its  operation,  and  will 
be  protected  by  the  bankrupt  court.  But  do  not  those  in- 
ter^ts  necessarily  follow  the  property  into  the  bankrupt 
court,  where  it  is  drawn  by  the  act  of  bankruptcy?  In 
overruling  the  motion  to  dissolve  the  ii\junction,  as  to  the 
Lafayette  bank,  the  question  of  jurisdiction  is  not  finally 
decided.  It  may  again  be  discussed  and  considered  on  the 
final  hearing.  It  is  enough  now  to  say,  that  from  the  alle- 
gations of  firaud  in  the  bill  and  other  circumstances  which 
We  been  adverted  to,  the  court  will  not  how  dissolve  the 
ii^unction  on  the  ground  that.it  has  no  jurisdiction  of  the 
case.    The  answer  denies,  generally,  the  allegations  of  the 


196  OHIO. 

D .  C.  McLean,  Attignee  of  Mahards  «.  Lafayette  Bank,  J.  S.  &  M.  Buckingham  et  al. 

bill;  but  so  complicated  are  the  numerous  interests  involved, 
that  the  continuance  of  the  iiyunction  until  the  final  hear- 
ing, seems  to  be  required.  The  motion  to  dissolve  the 
injunction,  as  regards  the  interest  of  the  Lafayette  Bank,  is 
overruled. 

The  lien  set  up  by  the  Buckinghams  will  be  now  con- 
sidered. The  warrant  to  confess  the  judgment  was  dated 
the  7th  of  April,  1842,  and  judgment  was  confessed  under 
it  the  day  following.  On  the  21st  of  May,  ensuing,  the 
execution  was  levied. 

The  petition  of  the  bankrupts  was  filed  the  27th  of 
May,  and  a  decree  pf  bankruptcy  entered  the  20th  of  July. 

The  proceeding  of  the  Buckinghams  is  void,  it  is 
insisted,  under  the  second  section  of  the  bankrupt  act, 
which  provides,  *^that  all  future  payments,  securities, 
conveyances,  or  transfers  of  property,  or  agreements 
made  or  given,  by  any  bankrupt,  in  contemplation  of 
bankruptcy,  and  for  the  purpose  of  giving  any  creditors, 
&c.  any  preference  or  priority  over  the  general  creditors  of 
such  bankrupt,  shall  be  void,  &c.  and  the  assignee  shall  be 
entitled  to  claim,  sue  for,  recover,  and  receive  the  same  as 
part  of  the  assets  of  the  bankruptcy."  The  warrant  of 
attorney,  judgment,  and  levy  of  the  execution  were  within 
two  months  preceding  the  filing  of  the  petition ;  and  it  is 
admitted  that  the  Mahards  were  insolvent  at  the  time  the 
warrant  of  attorney  was  given.  The  only  question,  then, 
is,  whether  this  proceeding  was  void,  under  the  above 
section. 

It  is  contended  that  the  warrant  of  attorney  is  not  a 
security  or  an  agreement  within  the  act.  This  may  be  ad- 
mitted; and,  if  nothing  had  been  done  under  the  power,  the 
argument  would  have  been  unanswerable.  But  is  not  the 
act  of  the  agent,  thus  constituted,  the  act  of  the  principals? 
This  will  not  be  denied.  The  Mahards,  then,  being  insol- 
vent, and  within  less  than  sixty  days  before  their  petition 
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WM  fikd,  by  their  agent  epecially  constituted  for  that  pur- 
pose, confessed  a  judgment  in  favor  of  the  Buckinghams 
tor  an  amount  exceeding  fourteen  thousand/dollars.  A 
J«4gment  is  a  security  paramount  to  aU  other  liens  of  a 
^qaent  date  If  vaUd,  it  constitutes  a  Uen  within  the 
^Ptact.  But  is  this  a  valid  judgment?  The  second 
«^bon  of  Ae  act  provides,  "that  aU  deaUngs  and  tranaac- 
ttons  by  and  with  any  bankrupt  bom  fide  made  and  entered 
mto  more  than  two  months  before  the  petition  filed  against 

!r»"^.*T'  "*"*"  °***  ^^  invaUdated  or  affected  by  this 

w.       lius,  by  the  strongest  impUcation,  declares  that  any 

tt^nsaction  of  the  above  nature,  "made  and  entered  into" 

^    than  two  months  before  the  petition  was  filed,"  shaU  be 

to  k1  *u      '"r°'*  *°^  unanswerable  as  this  position  seems 

»oe,  there  u  another,  if  possible,  stiU  more  conclusive. 

^  wmant  of  attorney  was  given,  and  the  judgment 

i^^^-      *^"*«'°Platio'^  of  bankruptcy;  and  if  so,  the 

i^^  r  ?"*'  ""^""^  *"  ^^"'^P*  ~t;  not  that  it  is 

trrr       !.  r  ^^^  ^^^^^^  ^  ^^  time  the  judgment 

rLTl!Tt'  ^^  determined  to  apply  for  the  benefit  of 

«act,  bat  they  were  in  an  acknowledged  state  of  bank- 

^y,  and  this,  from  the  circumstances,  must  have  been 

«own  to  the  Buckinghams;  and  hence  their  great  soUci- 

^  to  procure  the  confession  of  the  judgment.    It  does 

awtouow  that  all  judgments  obtained  within  two  months 

«M«re  filing  the  petition,  are  void.   A  suit  commenced  in  the 

MiMiy  mode  of  proceeding,  and  prosecuted  to  judgment, 

we  judgment,  though  entered  within  the  sixty  days  may 

«»«btate  a  valid  lien.    Whether  such  a  judgment,  there- 

«»e.  be  void  or  not,  must  depend  upon  the  circumstances 

"ato  which   it   is  obtained.     As  regards  the  judgment  of 

TO  Bnckinghams,  it  seems  to  come  within  the  law,  not 

»wy  as  to  time,  but  as  to  the  circumstances  which  invali- 

*<*te  the  transaction. 
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But  it  is  contended  that  the  lien  now  under  consideration 
arises  from  the  levy  of  the  execution  upon  the  personal 
property  of  the  Mahards,  which  is  not  within  the  law: 
that  such  a  lien  is  procured  from  the  operation  of  law,  and 
not  from  the  act  of  the  party.  Of  what  value  is  the 
levy,  if  the  judgment  be  void  under  the  bankrupt  act?  If 
the  judgment  fall,  can  the  levy  stand?  The  argument, 
that  if  the  judgment  were  inoperative  as  a  lien,  under  the 
bankrupt  law,  still  it  is  a  judgment  on  which  the  execution 
may  issue,  and  a  valid  levy  be  made,  is  more  specious  than 
sound.  It  may  be  admitted  that  the  judgment  may  not  be 
void  for  all  purposes ;  but  if  it  be  void,  as  confessed,  in 
contravention  of  the  bankrupt  act,  the  same  principle  must 
invalidate  the  proceedings  on  the  execution;  for  such  pro- 
ceedings are  equally  in  contravention  of  the  policy  of  the 
act  as  the  confession  of  the  judgment.  Indeed,  it  is  a 
violation  of  the  very  letter  of  the  act,  by  "procuring  an 
execution  to  be  levied."  But  the  judgment,  if  void  under 
the  act,  is  void  for  all  purposes.  No  valid  rights  can  arise 
under  it.  It  is  as  inoperative  as  would  have  been  a  mort- 
gage or  other  security  given  under  the  same  circumstances. 

As  before  remarked,  the  overruling  of  the  motion  to  dis- 
solve the  ii\j  unction  will  not  preclude  the  party  from  taking 
the  same  ground  on  the  final  hearing. 

The  motion  to  dissolve  the  ii\junction,  in  regard  to  the 
money  for  which  the  personal  property  was  sold,  claimed 
by  the  Buckinghams,  is  overruled;  and  the  cause  is 
continued. 


\ 
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McLean,  Assignee,  v,  Meline  et  al. 

Ao  aflng;nment,  by  an  iofolveut  person,  of  all  his  effects  for  the  benefit  of  hit 
credilon,  to  one  who  is  not  a  bonajide  creditor  or  purchaser  without  notice,  is 
fold  under  the  second  section  of  the  bankrupt  law. 

Soch  an  assigiiment  is  valid,  under  the  laws  of  the  state. 

Btrt,  being  Toid  under  the  bankrupt  act,  the  property  assigned  was  liable  to  be 
Icfied  on  by  a  judgment  creditor. 

The  circait  court  has  jurisdiction  of  such  a  case,  to  set  aside  the  transfer,  direct 
the  lieoi  to  be  paid  pro  rata,  and  the  property  not  levied  upon  to  be  distributed 
aniOD§  the  crediton  of  the  bankrupt. 

Broum  Sf  McLean,  for  complainant. 
Messrs.  Wright,  Chase,  Walker,  Coffin,  Miner  ^  McLean, 
for  the  defendants. 


OPINION   OF   THE   COUKT. 

This  bill  is  filed  to  set  aside  a  conveyance  of  the  effects 
of  Lncas  to  the  defendants,  which  is  alleged  to  have  been 
done  in  contemplation  of  bankruptcy.  The  assignment 
was  made  in  May,  1842,  Lucas  then  being  insolvent,  for 
the  benefit  of  his  creditors  generally. 

At  the  July  term  of  this  court,  in  1842,  Cowperthwaite 
and  others  obtained  judgment  against  Lucas,  and  at  the 
same  term  Little  &  Co.  obtained  judgment.  These  judg- 
nients  were  upon  suits  commenced  after  the  assignment  to 
Meline  &  Young,  and  were  obtained  in  the  ordinary  course 
of  proceedings.  On  the  former  judgment,  execution  was 
issued  on  the  4th  of  November,  1842,  and  on  the  latter  the 
8th  of  the  same  month.  They  were  both  levied  on  the  8th, 
upon  the  personal  property  assigned,  and  in  the  hands  of  the 
assignees.  By  agreement,  the  assignees  were  permitted  to 
sell,  and  hold  the  proceeds,  subject  to  the  opinion  of  the 
court  as  to  the  right  of  property.     On  the  16th  November, 
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1842,  Lucas  filed  his  petition  for  a  dischai^e,  under  the 
bankrupt  law,  and  a  decree  of  bankruptcy  was  entered  on 
the  28th  of  January,  1843. 

The  second  section  of  the  bankrupt  act  declares,  ^'  that 
any  conveyances  or  transfers  of  property  in  contemplation 
of  bankruptcy,  to  any  person  whatever,  not  being  a  bona 
fide  creditor,  or  purchaser  for  a  valuable  consideration,  with- 
out notice,  shall  be  deemed  utterly  void."  The  transfer, 
in  this  case,  was  not  made  to  a  creditor  or  to  a  purchaser, 
within  the  act;  and  although  it  was  made  for  the  benefit  of 
creditors  generally,  yet,  under  the  act,  it  was  void.  That 
Lucas  was  bankrupt,  at  the  time  of  the  assignment,  is 
admitted.  The  court  have  no  difiiculty  in  setting  aside  the 
assignment  to  the  defendants;  but  a  question  is  raised 
by  the  judgment  creditors,  who  claim  under  levies  by 
execution,  before  the  petition  of  the  bankrupt  was  filed. 
In  answer  to  this,  the  assignee  contends,  that  the  assign- 
ment to  the  defendants,  being  an  act  of  bankruptcy,  all 
subsequent  liens  are  void,  and  in  opposition  to  the  claims 
of  creditors,  which  he  represents,  should  be  disregarded. 

This  is  the  doctrine  in  England.  An  act  of  bankruptcy 
overreaches  an  attachment  or  an  execution.  Barker  v. 
Goodwin,  9  Ves.  78;  11  Ves.  84.  A  trader,  after  an  act 
of  bankruptcy,  cannot  create  a  lien  upon  his  property. 
Copland  v.  Stein,  8  Term.  199.  By  various  statutes,  how- 
ever, all  bona  fide  transactions  with  the  bankrupt,  two 
months  before  the  date  of  the  commission,  are  protected, 
if  there  be  no  notice  of  the  act  of  bankruptcy. 

In  this  respect,  our  statute  is  more  restrictive  than  the 
English  statute ;  and  I  am  not  prepared  to  say,  that  an 
assignment,  which  is  fraudulent  under  the  bankrupt  law, 
and  in  itself  an  act  of  bankruptcy,  overreaches,  under  our 
law,  an  attachment  or  execution.  The  act  of  bankruptcy 
in  England  is  tantamount  to  a  filing  of  the  petition  under 
our  statute,  in  most  respects.    In  either  case,  any  subBe* 
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quent  transfer  of  property  by  the  bankrupt,  is  void.  But 
whether  liens  are  void  or  not,  under  our  act,  which  were 
created  more  than  two  months  before  the  petition  was  filed, 
must  depend  upon  the  peculiar  circumstances  of  each  case. 

The  levies  in  this  case  were  only  made  a  few  days  before 
Lacas  filed  his  petition ;  but  the  executions  were  issued  on 
judgments  obtained  in  a  regular  course  of  proceeding;  and 
there  are  no  circumstances  in  the  prosecution  of  the  suits, 
the  obtainment  of  the  judgments,  or  in  suing  out  the 
executions,  which  conduce  to  show  fraud.  Fraud  is  never 
to  be  presumed,  against  the  apparent  fairness  of  a 
transaction ;  therefore,  these  judgments,  and  the  proceeding 
under  them,  must  be  held  valid. 

It  is  further  contended,  that  the  assignment,  being  valid 
by  the  state  law,  the  subsequent  levy  could  create  no  lien^ 
A  levy  binds  the  personal  property ;  but  if  such  property 
had  been  transferred,  a  subsequent  levy  could  not  afiect 
the  right  of  the  {issignee. 

By  the  third  section  -  of  the  act,  '^  to  amend  the  act 
directing  the  mode  of  proceeding  in  chancery,"  Swan's 
Stat.  717,  it  is  provided,  that,  "  all  assignments  of  property 
in  trust,  with  design  to  prefer  one  or  more  creditors  to  the 
exclueion  of  others,  shall  be  held  to  enure  to  the  benefit  of 
all  the  creditors,"  &;c.  But  the  above  assignment,  being 
for  the  benefit  of  all  the  creditors,  does  not  come  under  this 
provision,  and  is  vaUd  on  its  face.  On  this  ground,  it  is 
insisted  that  the  lien  set  up  by  a  levy  of  the  executions,  is 
not  within  the  bankrupt  act,  as  it  is  not  a  valid  lien  under 
the  laws  of  the  state. 

The  assignment  is  void,  under  the  bankrupt  law,  as 
being  expressly  agednst  its  letter;  and  consequently  the 
property  attempted  to  be  transferred  was  liable  to  be  taken 
in  execution  by  judgment  creditors.  Whether  a  state  court 
could  take  jurisdiction  of  this  question,  which  arises  under 
the  bankrupt  act,  need  not  be  considered,  as  the  bill  has 
26 
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been  filed  in  this  court.    Of  the  jurisdiction  of  this  court, 
there  can  be  no  doubt. 

The  assignment  will  be  set  aside  as  void,  under  the 
bankrupt  act,  and  the  proceeds  of  the  property  levied  upon 
will  be  applied  pro  rata  in  discharge  of  the  above  liens. 
The  effects  assigned  and  not  levied  upon  ^dll  be  decreed 
to  the  complainant,  deducting  the  expenses  of  sale,  &c. 


McLean,  Assignee,  v.  Johnson  et  al. 

An  astii^nment  of  all  the  property  of  a  firm,  in  contemplation  of  a  itate  of  ioiol- 
tency,  is  a  fraud  aj^ainst  the  bankrupt  act. 

Such  transfer,  within  two  months  preceding  the  application  for  relief,  is,  of  itieir. 
strong  ground  of  fraud. 

If  one  of  a  firm  apply  for  and  obtain  the  benefit  of  the  apt,  the  firm  beiqg  iuoU 
rent,  the  assignee  takes  all  the  efi*ects  of  the  firm. 

Relief  having  been  given  to  the  bankrupt,  the  property  must  be  brought  into  th« 
bankrupt  court,  that  distribution  be  made  as  the  law  requirei. 

As  at  present  situated,  the  banknipl  court  has  no  control  over  the  property. 

McLcaUy  for  the  plaintiff. 
HoWy  for  the  defendants. 

OPINION   OF   THE  COURT. 

T^is  bill  is  filed  by  the  plaintiff,  as  assignee  of  Aldrich, 
a  bankrupt.  He  filed  his  petition  for  the  benefit  of  the 
bankrupt  law,  on  the  17th  of  December,  1842;  and  on  the 
13th  of  January  ensuing  he  was  declared  a  bankrupt. 
The  facts  agreed  were,  that  the  firm,  consisting  of  Otu 
Aldrich,  the  above  bankrupt,  and  William  L.  Aldrich,  were 
insolvent  and  bankrupt  at  the  time  the  petition  was  filed ; 
that  they  had,  on  the  8th  of  December,  1842,  assigned  all 
their  property,  of  every  kind,  to  Samuel  B.  Pierre  and 
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William  6.  Rerre;  and  that  their  agents  have  in  their 
possession  a  large  amount  of  property  which  belonged  to 
the  late  firm,  consisting  of  goods,  &c.  amounting  to  about 
the  sum  of  ten  thousand  dollars.  The  assignment  was 
made  in  trust  to  sell  the  property,  and  distribute  the 
proceeds,  pro  rata,  among  the  creditors  of  the  firm. 

Only  nine  days  before  the  petition  was  filed,  the  assign- 
ment was  executed.  This,  in  itself,  was  an  act  of  bank- 
niptcy— as  it  was  done  in  contemplation  of  a  state  of 
insolvency.  The  second  section  of  the  bankrupt  act  pro- 
vides, "that  aU  future  payments,  securities,  conveyances, 
or  transfers  of  property  or  agreements  made  or  given  by 
any  bankrupt  in  contemplation  of  bankruptcy,  &c. ;  and 
all  oflier  payments,  securities,  conveyances,  or  transfers  of 
property  or  agreements  made  or  given  by  such  bankrupt, 
in  eontemplation  of  bankruptcy,  to  any  person  or  persons 
whatsoever,  not  being  a  bona  fide  creditor,  or  purchaser  for 
a  valuable  consideration  without  notice,  shall  be  deemed 
utterly  void,  and  a  fraud  upon  the  act;  and  the  assignee 
may  claim  the  same,"  &c.  The  assignees  were  not  credi- 
tors, and  the  fact  that  the  assignment  was  made  within 
two  months  preceding  the  application  for  relief,  is,  under 
the  second  section,  if  not  in  terms,  impliedly  fraudulent. 

The  fourteenth  section  of  the  act  provides,  that  the 
application  for  relief  by  one  partner,  the  firm  being  insol- 
vent, gives  to  the  assignee  the  assets  of  the  firm. 

On  the  part  of  the  defendants,  it  is  insisted  that,  under 
the  assignment,  the  same  disposition  of  the  property  will 
be  made,  as  directed  by  the  bankrupt  act;  and  that,  as 
the  assignment  is  not  void,  but  only  voidable,  it  can  only  be 
set  aside  by  the  creditors.  That  the  creditors,  or  a  greater 
part  of  them,  are  content  with  the  disposition  of  the 
property;  and  that,  as  a  matter  of  policy,  debtors  and 
creditors  should  not  only  be  permitted,  but  encouraged  to 
8^e  their  own  afiairs. 
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The  bankrupt  has  asked  and  obtained  relief  under  the 
law,  and  he  must  submit  to  all  the  provisions  of  the  act. 
It  is  only  upon,  the  ground  that  the  assignment  shall  be 
declared  fraudulent,  the  property  can  be  placed  under  the 
bankrupt  court:  The  assignee  appointed  by  that  court, 
in  all  his  acts,  is  under  the  immediate  directions  of  that 
court,  and  he  has  given  ample  security  for  the  faithful 
execution  of  the  trust.  The  assignees  may  not  cany  out 
the  trust,  and  for  any  failure  in  this  respect,  the  creditors 
or  the  bankrupt  would  be  obliged  to  ask  the  aid  of  a  court 
of  chancery. 

In  this  view  it  is  important,  and,  indeed,  indispensable 
that  the  property  should  be  carried  into  the  bankrupt  court, 
that  distribution  of  it  may  be  made  to  the  creditors  of  the 
firm,  as  the  law  requires. 

If  the  creditors  have  consented  to  the  assignment,  why 
have  they  not  executed  releases  to  the  firm? 

A  decree  will  be  entered,  declaring  the  voluntary  assign- 
ment void,  and  setting  it  aside.  Where  the  assets  have 
been  changed  by  the  assignees,  the  present  plaintiff  may 
receive  the  money  or  other  proceeds  in  lieu  thereof. 


DuNDAS  ET  AL  V.  BoWLEE. 

The  AABtgnee  of  a  mortgago  maj  file  a  bill  of  forecloture  in  the  federal  court, 
though  hia  assignor  could  not  hare  done  so. 

S6ch  a  bUl  acts  upon  the  estate  as  directly  as  an  action  of  ejectment. 

An  ejectment  may  be  brought  by  the  assignee  of  the  mortgage,  and  the  jariidic- 
tion  of  the  court  cannot  be  doubted. 

The  constitution  gives  jurisdiction  where  the  parties  live  in  different  stetei ;  and 
in  so  far  as  the  eleventh  section  of  (he  act  of  1789  is  restrictive  of  this  right,  it  is  in 
conflict  with  the  constitution. 

This  has  not  been  so  ruled  heretofore;  but  the  attention  of  (he  court  does  not 
seem  to  have  been  strongly  directed  to  the  point. 
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The  restriction  of  the  above  section  seems  to  have  been  designed  to  act  upon 
negoUabie  paper. 

It  has  been  construed  to  extend  to  other  choses  in  action. 

Bot  DO  decision  has  gone  so  far  as  to  exclude  the  jurisdiction  of  this  court,  on  a 
hill  to  £>reclose  a  mortgage,  by  the  assignee  of  the  mortgagee,  being  a  citizen  of 
another  state. 

Socb  a  bill  acts  upon  the  land,  and  the  assignment  of  a  mortgage  is  not  within 
the  above  section. 

Mr.  Worthingtony  for  the  plaintiffs. 

Messrs.  Wright,  Coffin  ^  Fox,  for  the  defendant. 

OPmiON    OF   THE   COURT. 

This  bill  was  filed  to  foreclose  a  mortgage.  The  mort- 
gage was  execated  by  Bowler  to  Shoenberger,  both  being 
citizens  of  Ohio ;  and  by  the  latter  it  was  assigned  to  the 
Bank  of  the  United  States,  of  the  state  of  Pennsylvania. 
The  bank  assigned  to  the  plaintiffs,  who  are  citizens  of 
PenBsylvania,  in  trust  for  certain  purposes. 

The  question  is,  whether  the  court  have  jurisdiction  of 
the  case? 

The  second  section  of  the  third  article  of  the  Constitution 

of  the  United  States  provides,  that,  "the  judicial  power 

shall  extend  to  controversies  between  citizens  of  different 

states.'^    And  the  eleventh  section  of  the  Judiciary  Act  of 

1789  declares,  ''the  courts  of  the  United  States  shall  have 

jurisdiction  where  the  amount  in  dispute    exceeds  five 

Imodred  dollars,  between  citizens  of  different  states,  one  of 

whom  is  a  citizen  of  the  state  where  the  suit  is  brought." 

And  the  same  section  provides,  "  that  no  circuit  or  district 

court  shall  have  cognizance  of  any  suit  to  recover  the 

contents  of  any  promissory  note,  or  other  chose  in  action, 

in  favor  of  an  assignee,  unless  a  suit  might  have  been 

ptosecuted  in  such  court  to  recover  such  contents,  if  no 

Mgnment  had  been  made,  except  in  cases  of  foreign  bills 

of  exchange." 
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This  statute  is  in  conflict  with  the  constitution.  The 
constitution  declares,  the  judicial  power  shall  extend  to 
controversies  between  citizens  of  different  states ;  but  the 
law  declares  that  the  court  shall  not  have  jurisdiction 
between  citizens  of  different  states,  where  the  action  is 
brought  by  the  assignee  of  a  chose  in  action,  unless  the 
assignor  could  have  sued  in  the  same  court.  I  am  aware 
that  in  Shute  v.  Davis,  1  Peters,  C.  C.  Reports,  it  was  held 
that  the  circuit  court  has  no  other  jurisdiction  than  that 
which  is  given  by  the  same  statute. 

Where,  to  carry  out  a  power  given  in  the  constitution, 
legislation  is  necessary,  the  judicial  power  cannot  act  until 
the  mode  of  its  exercise  shall  be  provided.  But  whether 
the  case  under  consideration  is  of  this  class,  is  the  question* 

In  DeLouis  v.  Bois  et  cd.  2  Gallis.  898,  the  court  say,  that 
the  expressions,  "  admiralty  and  maritime  jurisdiction,"  in 
the  Constitution  of  the  United  States,  ^'  give  jurisdiction  of 
all  things  done  upon  and  relating  to  the  sea,"  &c.  And  in 
the  case  of  the  Post  Master  General  v.  Early  et  al.l2  Wheat. 
136,  the  court  held,  "  that  the  circuit  courts  of  the  United 
States  have  jurisdiction  under  the  constitution,  &c.  of  suits 
brought  by  the  Post  Master  General  of  tke  United  States 
on  bonds  given  to  him  by  a  deputy  post  master,  though  no 
law  required  such  bond." 

In  the  case  of  Prigg  v.  The  Commonwealth  of  Penns^vama^ 
16  Peters,  618,  the  court  held,  that,  under  the  provision  of 
the  constitution  in  regard  to  fugitives  from  labor,  the 
master  may  seize  his  slave  and  remove  him  from  the  state 
in  which  he  is  found,  if  he  can  do  so  without  any  breach  of 
the  peace.  That  this  remedy  is  open  to  him;  although  the 
act  of  Congress  provides,  that  the  claim  of  the  master  shaU 
be  asserted  before  some  judicial  officer. 

Now  it  would  seem  if,  in  this  respect,  tiie  right  of  the 
master  is  not  restricted,  by  positive  legislation  on  the  sub- 
ject, much  less  is  the  right  of  a  citizen  of  another  state  to 
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faring  suit  in  the  federal  court.  If  redress  of  a  wrong  is 
given,  by  the  constitation  to  an  individual,  more  clearly 
and  safely  is  it  given  when  the  remedy  is  sought  by  action. 

That  the  judicial  power  shall  extend  to  controversies 
between  citizens  of  different  states,  is  clearly  and  in  terms 
declared  in  the  constitution.  Where  suit  is  brought  by 
the  assignee  of  a  note  against  the  maker,  who  lives  in  a 
different  state,  the  case  is  literally  vnthin  the  constitution; 
and  yet  the  act  of  Congress  declares  the  jurisdiction  shall 
depend  not  alone  upon  the  citizenship  of  the  parties  on  the 
reeord,  but  also  upon  the  citizenship  of  those  by  whom  the 
note  may  have  been  negotiated.  In  so  far  as  this  law  is 
restrictive  of  the  constitutional  right  of  a  non-resident,  it 
is,  in  my  judgment,  unconstitutional.  If  Congress  can 
impose  this  restriction,  they  may  go  farther,  and  impose 
other  restrictions,  aa  their  discretion  may  dictate.  In  this 
way  a  constitutional  right  may  be  modified  or  taken  away 
in  whole  or  in  part,  as  Congress  may  determine.  This  is 
a  new  and  most  dangerous  principle,  and  cannot  be  main- 
tained. It  is  too  late  to  say  that  a  constitutional  right, 
though  explicitly  given,  cannot  be  carried  into  effect,  except 
throng  legislative  action.  No  legislation  was  required,- 
and  the  only  inquiry  is,  whether  a  legislative  act  can  abro*^ 
gate  the  right  thus  given. 

I  am  aware  that  the  practice  of  the  courts  of  the  United 
States  has  been  different,  and  l^at,  by  frequent  decisions, 
they  have  sanctioned  the  law;  and  I  am  also  aware  that 
this  has  been  done  without  inquiry,  as  to  the  validity  of  the 
ad  ha  constitutionality  has  not  been  questioned,  and, 
after  so  many  years  of  acquiescence,  it  may  excite  some 
lorprise  that  it  is  now  questioned. 

Satisfied  as  I  am  that  the  act  restrictive  of  a  constitutionall 
ri^t  should  be  held  void,  yet,  by  the  course  of  decisions 
made  on  the  act  under  consideration,  I  cannot  rest  my 
decision  on  its  unconstitutionality.    I  have  referred  to  it 
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with  the  view  not  to  declare  it  void,  but  to  show,  that,  as 
it  is  clearly  restrictive  of  a  constitutional  right,  it  should 
receive  a  liberal  construction.  Keeping  this  in  view,  the 
decisions  under  the  act  will  be  referred  to. 

Effect  was  given  to  the  eleventh  section,  in  the  case  of 
Turner  v.  Bank  of  North  America^  4  Dall.  8,  and  no  doubt 
of  its  constitutionality  is  suggested.  And  so  in  Montakt  v. 
Murray y  4  Cranch,  46;  MoUan  v*  Torrance^  9  Wheat.  537. 
But  the  case  of  Sere  Sp  Laralde  v.  Pilot  et  al.  6  Cranch,  332, 
is  supposed  to  have  a  more  direct  bearing  on  the  point  now 
before  us.  That  was  a  case  where  an  alien,  who  was 
appointed  a  syndic  of  an  insolvent's  estate,  and  who 
brought  a  suit  in  the  district  court,  which,  the  court  held, 
was  not  sustainable,  as  the  insolvent  could  not  have  sued 
in  his  own  name. 

Now  the  eleventh  section  applies  to  citizens  of  states, 
and  not  residents  or  citizens  of  a  territory.  It  is  well 
settled  that  a  citizen  of  a  territoiy  cannot  sue  in  the 
federal  courts  of  a  state,  because  he  cannot,  within  the 
meaning  of  the  law,  be  called  a  citizen  of  a  state.  The 
above  act,  therefore,  did  not  apply  to  the  case  before  the 
court,  unless  under  the  provision  that  the  district  court 
should  possess  the  same  jurisdiction  as  the  court  of 
Kentucky. 

The  chief  justice,  in  giving  the  opinion  of  the  court, 
says,  that  an  assignment  of  an  insolvent's  effects  by 
operation  of  law,  is  within  the  eleventh  section,  and 
that  it  embraces  cases  in  equity  as  well  as  at  law.  He 
considers  an  unsettled  account  as  a  chose  in  action,  and 
that  the  items  of  the  account  may  be  denominated  the 
contents  of  a  chose  in  action.  This  would  seem  to  be 
reaching  afler  objections  against  the  jurisdiction  of  the 
court,  and  on  ground  most  unsatisfactory  to  my  mind. 

A  chose  in  action  embraces,  in  one  sense,  all  rights  of 
action.    A  judgment  is  a  chose  in  action,  and  so  is  a  deed 


JULY  TERM,  1843.  309 


I>andafl  et  al  v.  Bowler. 


for  land;  but  these  could  not  have  been  withm  the 
mischief  which  the  statute  intended  to  remedy.  It  has 
always  seemed  to  me  that  the  eleventh  section  waa 
intended  to  apply  to  negotiable  instruments,  as  by  the 
assignment  of  such  instruments  only  could  the  statute  be 
evaded.  The  assignment  of  an  instrument  not  negotiable 
would  only  convey  an  equity,  and  the  remedy  in  such  a 
case  would  be,  by  an  action  in  the  name  of  the  assignor. 
This  would  be  no  fraud  upon  the  law,  as  it  could  not  give 
jurisdiction  to  the  federal  court.  Indeed  this  jurisdiction 
coold  only  be  acquired  by  an  assignment  of  a  negotiable 
ittstrament.  No  other  description  of  paper  could  be  so 
assigned  as  to  evade  the  law.  An  assignment  of  a  mere 
equity,  to  give  jurisdiction,  could  easily  be  exposed  and 
defeated.  In  his  plea  or  answer  the  defendant  could  set 
up  this  defence,  and  the  complainant  could  not  avoid  it. 

An  executor  or  administrator,  it  has  often  been  held,  is 
not  within  the  law;  and  that  he  may  sue  in  the  federal 
court,  though  the  deceased,  whose  interests  he  represents, 
was  a  citizen,  at  the  time  of  his  decease,  of  the  same  state 
as  the  defendant.  It  is  difficult  to  make  a  distinction 
between  this  case  and  the  suit  by  the  syndic.  The 
fppnii^  was  an  alien,  and  of  course  occupied  the  same 
ground,  in  regard  to  the  jurisdiction  of  the  court,  as  if  he 
had  been  a  citizen  of  another  state.  As  administrator  he 
could  have  sued,  but  could  not  as  syndic.  In  both  cases, 
by  operation  of  law,  he  was  vested  with  the  interests  he 
represented. 

Notes  payable  to  an  individual  or  bearer  are  not  within 
the  statute.  Neither  is  a  suit  by  the  indorsee  against  the 
indorser.  And  the  right  of  the  holder  of  a  bill  to  strike 
ont  intermediate  indorsements  in  blank,  and  fill  up  the 
indorseinent  to  himself  by  the  payee  of  the  bill,  is  well 
estririiflhed.  Now  here  may  be  an  evasion  of  the  act,  and 
it  would  be  very  difficult  if  not  impossible  to  detect  it. 
27 
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Where  a  judgment  of  a  state  court  between  citizens  of 
different  states,  had  been  assigned  to  a  citizen  of  the 
same  state  with  the  original  plaintiff,  it  was  held  that  the 
assignee  may  sue  in  the  circuit  court,  although  the  note  on 
which  the  judgment  was  obtained  in  the  state  court  could 
not  have  been  sued  on  in  the  federal  court.  2  Mason,  252. 
A  conveyance  of  land  is  not  a  chose  in  action.    2  Sum.  257. 

This  suit  is  on  a  mortgage,  which  is  a  deed  subject  to 
aU  the  laws  which  relate  to  conveyances.  It  must  be 
recorded,  &c.  as  other  titles  to  real  estate  are  required 
to  be  recorded.  And  this  is  notice  to  all  subsequent 
purchasers. 

The  mortgagee  has  a  conditional  estate  in  fee  simple. 
After  condition  broken,  ejectment  may  be  maintained  on 
a  mortgage.  2  Mason's  Reports,  539.  The  assignee  of  a 
mortgage  may  bring  an  ejectment,  and  it  is  supposed  that 
no  one  could  doubt  his  right  to  sue  in  the  federal  court, 
without  regard  to  the  place  of  assignment.  He  clainais  by 
deed,  and  he  claims  the  possession  of  real  estate.  A  bill 
of  foreclosure  acts  equally  upon  the  deed  and  the  land,  as 
the  action  of  ejectment. 

Suppose  a  deed  purporting  to  convey  a  legal  estate,  by 
reason  of  some  defect  of  title  in  the  grantor  or  form  of  the 
deed,  conveys  only  an  equity.  Could  not  the  grantee  or 
assignee  sue  in  the  circuit  court  of  the  United  States? 
And  yet  if  the  deed  conveyed  only  an  equity,  that  equity 
could  not  be  asserted  by  the  grantor  or  assignor  in  the 
federal  court.  The  transfer  or  conveyance  in  such  a  case 
is  not  within  the  statute.  The  mischief  to  be  guarded 
against,  is  not  found  in  such  a  transaction.  And  yet  this  is 
a  chose  in  action,  for  every  possible  right  on  which  an 
action  may  be  maintained  may  be  so  denominated. 

The  statute,  then,  does  not  reach  every  transfer  of  a  right 
on  which  an  action  may  be  brought.  And  if  the  statute 
mean  less  than  this,  what  limit  shall  be  imposed  on  its 
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meaning.  The  only  just  limit  must  arise  from  the  nature 
of  the  provision,  and  the  subject  on  which  it  acts.  That 
the  statute  acts  upon  negotiable  paper  is  clear,  but  that  it 
acts  beyond  this  is  difficult  to  maintain.  That  it  does  not 
act  on  conveyances  of  real  estate,  either  equitably  or 
legally,  would  seem  to  be  undoubted. 

The  mortgage  was  executed  to  Shoenberger,  and  he  con- 
veyed the  premises  to  the  Bank  of  the  United  States.  Now 
if  this  conveyance  had  been  unconditional,  there  could  be 
no  doubt  that  the  Bank  or  its  assignee  could  sue  in  this 
conrt.  But  does  the  condition  annexed  to  the  estate  affect 
the  jurisdiction  of  this  court.  It  is  not  less  a  conveyance 
of  the  estate  with  the  condition  than  without  it,  except  that 
on  the  performance  of  the  condition,  the  estate  may  be 
defeated. 

I  do  not  look  into  the  New  York  reports  to  ascertain  the 
natore  of  the  mortgagee's  interest.  In  so  far  as  the  courts 
of  that  state  differ  in  this  respect  from  the  English  rule  and 
the  decisions  of  the  federal  courts,  they  are  not  to  be  re- 
garded. The  mortgagee,  at  law,  has  the  legal  estate,  after 
default  in  payment;  and  by  a  foreclosure  of  the  mortgage, 
the  estate  becomes  absolute.  That  by  the  modern  practice 
there  is  rarely  a  strict  foreclosure,  does  not  affect  the  ques- 
tion under  consideration.  A  sale  of  the  land  is  generally 
deoreed,  if  the  money  be  not  paid  within  the  time  limited. 
Bat  the  title  of  the  mortgagor  is  foreclosed  under  the  decree, 
and  the  sale  is  directed  from  equitable  considerations. 

The  bill  of  foreclosure  acts  upon  the  land  as  fully  as  an 
action  of  ejectment  brought  to  recover  possession  of  it. 
And  this  being  the  case,  the  transfer  of  title  is  not  within 
the  11th  section.  Upon  the  whole,  we  think  the  court  have 
jurisdiction  in  this  case,  in  the  form  brought;  and  that 
this  view  does  not  conflict  with  any  decision  made.  The 
court  will  decree  the  foreclosure  as  prayed,  and  direct  the 
property  to  be  sold,  &c. 
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A  a  act,  in  to  hr  ai  it  it  repugnaat  to  a  prior  act,  repeals  it. 

But  the  repeal  of  the  last  act,  does  not  give  vitality  to  the  first  act. 

An  express  statute  declares  the  repeal  of  the  repealing  act,  shall  not  give  force 
to  the  act  repealed. 

And  this  statute  applies  equally  to  repealed  acts,  whether  repealed  expressly  or 
by  a  subsequent  and  repugnant  act. 

A  contract  growing  out  of  an  illegal  transaction,  or  which  is  connected  therewith, 
cannot  be  enforced. 

The  repeal  of  a  prohibitoiy  act  does  not  make  valid  contracts  entered  into  against 
law. 

But  the  legislature  may  give  a  remedy  on  a  contract  founded  on  a  valittble  con- 
sideration, where  no  remedy  exists. 

It  may  not  only  remove  the  prohibition,  bat  where  justice  and  good  conacienoe 
require,  suit  may  be  authorised. 

Such  a  law  does  not  impair  the  obligation  of  the  contract — is  not  an  ex  poit 
Jkcto  law,  nor  does  it  in  any  respect  conflict  with  the  federal  constitution. 

That  such  a  law  is  special  is  no  more  objectionable  than  every  special  law  which 
gives  corporate  powers  to  an  association  of  individuals. 

In  an  action  of  tort,  a  recovery  may  be  had  against  a  part  of  the  defendants. 

But  in  an  action  tx  eoniraeiu,  the  recovery  must  be  against  all  or  none. 

Messrs.  Chase  and  Miner  appeared  for  the  plaintiffs. 
Messrs.  Ibx  and  Schenck^  for  the  defendants. 

OPINION  OF  THE  COUET. 

Tms  action  is  brought  under  the  statute  against  the 
defendants  as  stookholders  of  the  Washington  Library 
Association,  which  was  engaged  in  unlawful  banking. 
Fopr  thousand  dollars  of  the  notes  for  circulation,  issued 
by  said  institution,  and  held  as  collateral  security  for 
the  payment  of  three  thousand  dollars,  were  given  in 
evidence.  Also  the  following  bill  of  Exchange,  <<$3000.00. 
Gentlemen,  Cincinnati,  August  5th,  1840.  Sixty  days  alter 
date  pay  to  the  order  of  £.  L.  Jones,  cashier,  three  thousand 
dollars,  and  charge  to  account  of  your  ob't  ser't.  John 


JULY  TERM,  1843.  213 


Milne  &  Co.  «.  Haber  et  al. 


PhiUips.    Directed  to  Messrs.  Sylvester  &  Co.    Indorsed, 
E.  L.  Jones,  cashier,  G.  J.  Slocum." 

By  the  9th  section  of  the  act  to  prohibit  the  isstdng  and 
circulating  of  unauthorised  bank  paper,  passed  27th  Jan- 
uary, 1816,  it  is  declared,  '*  that  all  bonds,  bills,  notes,  or 
^mtten  contracts,  given  to  an  unauthorised  bank,  or  given 
to  any  person  or  persons,  for  the  use  of  such  bank,  &c. 
shall  be  void,"  dz;c. 

The  lOih  section  provides,  *^  that  every  stockholder,  share- 
holder, or  partner,  hereafter  interested  in  any  such  bank, 
shall  be  jointly  and  severally  answerable,  in  their  indi- 
vidual capacity,  for  the  whole  amount  of  the  bonds,  bills, 
notes  and  contracts  of  such  bank,"  &c. 

The  12th  section  authorises  suit  and  judgment  against 
any  part  or  the  whole  of  the  persons  interested  in  the  bank. 

By  the  23d  section  of  the  act  of  28th  January,  1824,  it  ia 
provided,  ^'that  no  action  shall  be  brought  upon  any  notes 
or  bills,  hereafter  issued  by  any  bank,  banker,  or  bankers, 
intended  for  circulation,  or  upon  any  note,  &c.  made  pay- 
able to  the  bank,  unless  such  bank,  &c.  shall  be  incorpo- 
rated, &e.  but  that  all  such  notes  shall  be  held  and  taken 
in  all  courts  as  absolutely  void." 

The  8th  sec.  of  the  act  of  the  23d  of  March,  1840,  repeals 
80  much  of  the  above  section,  **  as  prohibits  actions  to  be 
farooght  upon  any  notes  or  bills,  issued  after  the  passage  of 
said  act,  by  any  bank,  &c.  unless  it  shall  be  incorporated, 
&c.,  and  which  declares  that  such  notes  shall  be  void." 

So  far  as  the  act  of  1824  was  repugnant  to  that  of  1816, 
it  ivas  repealed.  The  repugnancy  consists  in  the  latter 
act  taking  away  the  right  of  acti(m  given  against  the  stock- 
holders, &c.  by  the  act  of  1816.  And  the  question  here 
arises  whether  the  repeal  of  the  act  of  1824  revives  that 
part  of  the  act  of  1816  which  was  repealed  by  it. 

By  a  general  act,  passed  14th  of  February,  1809,  it  is 
provided,  '^  that  whenever  a  law  shall  be  repealed,  which 
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repealed  a  former  law,  the  former  law  shall  not  thereby  be 
revived  unless  specially  provided  for." 

This  provision,  it  is  contended,  applies  only  to  laws 
expressly  repealed,  and  not  to  an  appeal  by  the  repug- 
nancy of  the  latter  act.  That  the  repugnancy  does  not 
repeal,  but  suspends  the  prior  act,  which  is  restored  to  its 
full  vigor  on  the  repeal  of  the  repugnant  act.  This  distinct 
tion  seems  not  to  be  sustained.  Whether  the  repeal  be 
express  or  by  reason  of  a  repugnant  act,  subsequently 
passed,  cannot  be  material  in  regard  to  this  question.  If 
the  repealing  act  be  repealed,  it  cannot,  under  the  statute 
cited,  give  life  to  the  act  first  repealed. 

So  much  of  the  act  of  1824  as  prohibited  actions  on  the 
notes  or  bills  of  unauthorised  banks,  and  which  declares 
such  notes  and  bills  void,  having  been  repealed  by  the  act 
of  1840,  and  such  repeal  not  having  given  vitality  to  such 
parts  of  the  act  of  1816  which  were  repugnant  to  the  act 
of  1824,  we  must  construe  the  act  of  1816  as  it  now  stands. 

In  this  view,  sections  11,  12,  13  and  14,  of  the  act  of 
1816,  which  regulate  suits  against  the  stockholders  of  an 
unincorporated  bank  by  the  bill-holders,  are  repealed;  and 
we  are  to  inquire  whether,  imder  other  sections  of  the  act, 
the  bill-holders,  or  the  holder  of  the  bill  of  exchange,  set 
out  in  the  declaration,  can  maintain  an  aetion. 

There  is  no  express  prohibition  of  an  action  by  the  bill- 
holders  ;t  but  the  act  inflicts  a  penalty  for  issuing  such  bills, 
and  for  receiving  or  offering  them  in  payment.  This 
makes  the  whole  transaction  unlawful,  and  this  is  a  fatal 
objection  to  the  action.  If  the  contract  arises  out  of  an 
illegal  act,  or  is  connected  therewith,  there  can  be  no 
recovery  upon  it.  Looking  only  to  the  act  of  1816,  the 
bank  organization  was  against  law,  the  issuing  of  the  notes 
was  prohibited  tmder  a  penalty,  and  the  receiving  and 
offering  such  bills  in  payment  subjects  an  individual  to 
a  penalty.    Now  every  step  taken  in  the  creation  and 
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circulation  of  these  notes  or  bills,  was  unlawful,  and 
consequently  no  action  can  be  brought  on  them.  The  act 
of  1816  was  a  public  act,  and  the  plaintiffs,  when  they 
received  the  bills  in  question,  had  notice  that  they  were 
created  and  put  in  circulation  in  violation  of  law.  The 
same  objection  applies  to  the  bill  of  exchange. 

The  act  of  the  23d  of  March,  1840,  repealed  the  act 
establishing  '^  the  Washington  Library  Association,"  and  in 
the  second  section  of  the  repealing  act,  enacted  "  that  each 
and  every  stockholder  in,  or  member  of,  said  company,  is 
hereby  declared  to  be  jointly  and  individually  liable  for  all 
bills,  notes  or  other  property  issued  or  outstanding  against 
said  company ;  and  also  for  any  other  liability  or  debt  of 
said  company.  And  the  said  company  is  vested  with 
power  to  collect  and  receive  such  assets  and  valid  claims 
as  it  may  hold  against  any  individual  or  company,  in  order 
to  close  up  and  settle  the  affairs  of  said  company,  but  for 
no  other  purpose  whatever." 

The  effect  of  this  act  is  now  to  be  considered. 

Whether  the  legislature  had  the  power  to  repeal  the 
charter  of  '^the  Library  Association,"  is  not  necessarily 
involved  in  this  inquiry.  Nor  can  the  decision  of  it,  either 
way,  materially  affect  the  question  between  the  parties  on 
the  record.  But  the  charter  involved  private  interests, 
although  the  power  of  banking  might  not  have  been  given, 
which  no  act  of  the  legislature  could  divest.  Such  inter^ 
ests  are  as  well  secured,  and  on  the  same  principle,  as  a 
deed  secures  to  the  grantee  a  title  to  his  land.  If  there 
was  an  abuse  of  the  charter,  by  which  it  became  liable  to 
forfeiture,  the  inquiry  should  have  been  made,  and  the  for- 
feiture enforced  by  a  judicial  procedure.  But,  if  that  part 
of  the  act  which  purports  to  repeal  the  charter,  be  uncou: 
stitutional  and  void,  it  does  in  no  respect  affect  the  validity 
of  the  second  section  of  the  act.  An  act  may  be  void  in 
part  and  good  in  part. 
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Where  a  contract  is  made  in  express  violation  of  law,  a 
repeal  of  the  prohibitory  act  does  not  impart  vaKdity  to  the 
contract.  But  this  principle  does  not  apply  to  the  case 
under  consideration. 

The  bill  of  exchange  bears  date  the  5th  of  August,  1840, 
and  at  that  time  the  notes  or  bills  of  the  bank  were  received 
by  the  plaintiffs.  The  dates  of  those  bills  are  not  material, 
as  the  dates  do  not  show  the  time  they  were  put  into  circu- 
lation. This  transaction  took  place  five  months  after  the 
act  giving  a  remedy  to  the  creditors  of  the  association,  in 
order  to  close  its  business.  Now  the  bill  of  exchange  may 
have  been  given  to  close  the  concerns  of  the  bank,  within 
the  meaning  of  the  act.  A  lettge  amount  of  the  bills  of 
the  institution  being  in  the  hands  of  the  plaintiffs,  they 
took  the  bill  of  exchange,  and  retained  the  notes  of  tlie 
institution  as  collateral  security. 

Had  the  legislature  power  to  make  this  provision  7  It 
will  be  observed  that,  in  the  act  of  1816,  the  organization 
of  the  bank  and  the  issuing  of  the  bills  were  expressly 
prohibited,  and  a  penalty  was  annexed  for  doing  any  of 
the  prohibited  acts;  still,  in  the  same  law,  a  remedy  was 
given  against  the  stockholders  by  the  bill-holders.  That 
the  prohibitory  parts  of  the  act,  above  referred  to,  took 
away  all  legal  remedy  against  the  bank  on  its  bills  has 
been  decided;  and  yet,  no  one  has  doubted  that  the 
remedy  given  on  these  bills  in  the  subsequent  sections 
was  effectual.  Had  these  provisions  been  contained  in 
separate  acts,  it  is  not  perceived  that  a  different  effect 
could  have  been  given  to  them.  They  must  have  been 
construed  as  the  act  of  1816  was  construed.  Indeed  this  is 
a  general  principle.  All  laws  on  the  same  subject  shall 
be  considered,  so  far  as  effect  can  be  given  to  them,  as 
one  law. 

The  negotiation  between  the  parties  before  us  took 
place  several  months  after  the  remedy  was  given  to  and 
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against  the  bank,  a&d  unless  the  contrary  be  made  to 
appear,  the  court  will  presume  that  it  is  within  the  policy 
of  the  act.  Such  appears  to  have  been  its  character. 
The  argument  that  the  law  only  embraced  outstanding 
notes  and  debts  o£  the  company,  at  the  time  of  its  passage, 
is  not  sustainable,  as  the  giving  of  a  new  note  or  bill  may 
be  as  necessary  in  vrinding  up  the  business  of  the  bank  as 
the  payment,  in  ca-sh,  of  an  old  debt. 

At  the  time  the  contract  was  made  with  the  plaintiffs, 
the  disabilities  of  the  bank  were  removed,  and  a  power 
was  given  to  it  to  collect  its  debts,  and  all  its  creditors 
were  authorised  to  bring  suit  against  it ;  and  the  members 
of  the  company  were  declared  to  be  jointly  liable.  This 
is  placing  the  bank,  for  the  purpose  of  closing  its  business, 
on  the  legal  ground  it  would  have  stood  on,  had  there  been 
no  legal  inhibition  to  its  organization  and  business.  That 
this  law  wiU  operate  upon  all  subsequent  transactions, 
diere  can  be  no  doubt,  and  no  objection  in  principle  is 
perceived  to  giving  effect  to  it  on  all  the  open  transactions 
of  the  bank. 

Admit  that  the  mere  repeal  of  a  prohibitory  law  would 
not  give  force  to  a  contract  made  void  by  such  law,  yet  it 
does  not  follow  that  the  legislature  may  not  remove  a  pro- 
hibition, and  authorise  a  recovery,  on  a  valuable  considera^ 
tion.  The  legislature  cannot  make  contracts  for  individ- 
uals, and  they  cannot  impose  an  obligation  which  does  not 
equitably  arise  out  of  the  transaction.  Bttt  they  may  give 
a  remedy  where  there  is  none,  and  where  in  good  con- 
science there  should  be  one.  A  remedy  being  general, 
applies  to  previous  as  well  as  subsequent  cases. 

In  Matthewaon  v.  Saterleei  2  Peters,  407,  speaking  of  a 
statute,  the  court  say,  ''  it  is  said  to  be  retrospective.  Be 
it  so ;  but  retrospective  laws  which  do  not  impair  the  obli- 
gation of  contracts,  or  partake  of  the  character  of  ex  post 
facto  laws,  are  not  condemned  nor  forbidden  by  any  part 
28 
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of  the  constitution.  The  courts  in  Pennsylvania  having 
decided  that  the  relation  of  landlord  and  tenant  did  not 
exist  under  certain  titles,  the  legislature  passed  a  law  that 
such  relation  should  exist  under  those  titles,  and  the  court 
held  the  law  valid  and  carried  it  into  effect.  The  case 
being  removed  by  a  writ  of  error,  from  the  supreme  court 
of  Pennsylvania  to  the  supreme  court  of  the  United  States, 
the  judgment  was  affirmed. 

The  "  Washington  Library  Association,"  having  assumed 
banking  powers,  issued  its  bills,  which  circulated  as  bank 
paper.  Every  principle  of  justice  would  hold  the  associa- 
tion liable  to  pay  these  bills;  and  by  the  common  law,  the 
holders  of  the  bills  could,  by  an  action  at  law,  recover  from 
the  association  their  amount.  But  the  statute  declared  un- 
authorised banking  unlawful,  and  consequently  no  action 
could  be  sustained  on  these  bills.  But  the  act  of  1840 
provides  expressly  that  the  holders  of  these  bills  may  main- 
tain an  action  on  them.  And  if  this  con  be  done,  each 
member  of  the  association  is  responsible,  the  same  as  in  an 
ordinary  co-partnership.  Every  one  must  pronounce  this 
remedy  a  just  one,  and  it  is  clear  that  it  does  in  no  sense 
conflict  with  the  constitution  of  the  United  States. 

The  same  rule  applies,  and  with  equal  force,  in  behalf 
of  the  bank  and  against  its  debtors.  We  think,  therefore, 
that  on  this  ground  the  action  is  sustainable  on  debts  con- 
tracted prior  to  the  act  of  1840.  But,  the  court,  in  sv»tain- 
ing  this  action,  need  not  decide  this  point.  The  contract  on 
which  this  suit  is  founded  was  long  after  the  act  of  1840, 
giving  this  remedy. 

The  above  views  were  given  to  the  jury,  who  found  for 
the  plaintiffs,  against  a  part  of  the  defendants. 

On  a  subsequent  day  of  the  term,  a  motion  in  arrest  of 
judgment  was  made  on  two  grounds. 

1.  Because  it  does  not  appear  from  the  declaration  that 
the  plaintiffs  are  aliens. 
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2.  BecauBe  the  verdict  is  against  a  part  only  of  the 
defendants. 

The  plaintiffs,  in  their  declaration,  state  that  they  are 
subjects  of  the  Queen  of  Great  Britain  and  Ireland.  Thigi, 
we  think,  is  a  sufficient  averment.  If  the  plaintiffs  are 
subjects,  as  averred,  they  are  aliens.  And  the  act  of  1789 
declares,  that  the  circuit  court  shall  have  jurisdiction  where 
the  matter  in  dispute  exceeds  five  hundred  dollars,  '^  where 
an  alien  is  a  party,"  &;c.  An  alien  means  nothing  more 
than  a  citizen  or  sul^ject  of  a  foreign  state.  An  alien  is 
defined  to  be  by  Bouvier,  "one  bom  out  of  the  United 
States,  who  has  not  since  been  naturalized  under  the  con- 
stitution and  laws." 

As  to  the  second  ground,  in  actions  of  torty  a  jury  may 
find  a  part  of  the  defendants  guilty,  and  the  others  not 
guilty.  And  the  same  rule  may  apply  in  an  action  founded 
on  a  statute,  with  special  provisions  to  that  effect. 

It  was  held  in  Govett  v.  Radnidge,  3  East,  62,  that  where 
the  defendants  so  negligently  conducted  themselves  in  the 
loading,  &c.,  that  the  hogshead  was  damaged,  the  gist  of 
the  action  was  the  torty  and  not  the  contract  out  of  which 
it  arose ;  and  therefore,  that  on  the  plea  of  not  guilty,  the 
two  being  acquitted,  judgment  might  be  had  against  the 
third,  who  was  found  guilty.  This  case  seems  to  be 
brought  into  doubt,  if  not  overruled,  in  the  case  of  WeaU 
V.  Kingy  12  E£ist,  452.  A  different  decision  was  given  in 
Pawdl  V.  Laytony  2  New  Rep.  365,  and  in  Max  v.  Boberty  ib. 
454. 

In  actions  ex  amtractu  against  several,  it  must  appear  on 
tiie  face  of  the  pleadings  that  their  contract  was  joint,  and 
that  fact  must  be  proved  on  the  trial.  1  Chitt.  PI.  50. 
This  is  otherwise  against  a  common  carrier  and  executors. 
If  one  executor  plead  plene  administravity  the  plaintiff  may 
recover  against  the  other.    1  Saund.  207,  a.  b.  note. 

Where  by  bankruptcy  one  of  the  defendants  is  discharged, 
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and  he  plead  it,  it  will  not  defeat  the  action,  but  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  him,  and  go  on  against  the 
others.  But  this  cannot  be  done  in  case  of  an  infant  or 
feme  covert.     1  Ghitt.  PL  50. 

But  if  the  special  counts  in  the  declaration  could,  under 
the  special  provisions  of  the  statute^  authorise  a  recovery 
against  a  part  of  the  defendants;  yet  it  is  clear  that  the 
verdict  cannot  be  sustained  under  the  general  count  This 
count  is  for  money  had  and  received,  consequently  the 
proof  and  finding  of  the  jury  must  correspond  with  the 
joint  liability  set  out  in  this  count. 

The  jury  have  found  generally  only  against  a  part  of  the 
defendants,  and  on  such  a  finding  the  judgment  cannot  be 
entered,  but  must  be  arrested.  In  Bac.  Ab.  title,  Verdict  L., 
it  is  said,  "i{  part  of  the  issue  which  is  sensible,  be  insuffi- 
cient in  law,  and  the  verdict  be  a  general  one,  it  is  bad;  for 
the  court  cannot  in  such  case  but  intend  that  part  of  the 
damages  were  given  for  a  matter  insufficient  in  law." 

After  the  business  of  the  court  was  closed,  bat,  before 
the  minutes  were  signed,  an  application  was  made  to  the 
judges,  out  of  court,  and  a  brief  furnished,  to  amend  the 
verdict,  so  as  to  apply  to  the  good  counts ;  but  the  motion 
being  made  too  late,  was  not  taken  up  and  considered. 
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The  pendeacj  of  a  suit  between  the  tame  parties,  and  respectin|^  the  same  subject 
matter,  in  another  state,  may  be  pleaded  in  abatement  in  the  courts  of  the  United 


Bat  to  make  such  piea  effectual,  it  must  show  that  the  court  where  the  suit  ii 
pendii^  has  jnrindiction. 

Certain  things  are  required  to  gire  jurisdiction  to  a  proceeding  in  bankruptcy, 
aad  all  Aoae  most  appear  in  the  plea. 

Mr.  WriglUf  appeared  for  the  plaintiff. 
Mr.  fhXf  for  the  defendant. 

pPmiON   OF  THE  COURT. 

The  following  point  has  been  certified  by  the  district 
courty  sitting  in  bankruptcy,  to  this  court,  viz :  ^'Whether 
the  facts  set  forth  in  the  plea  of  the  said  John  T.  Balch,  if 
true,  constitute  a  bar  to  the  proceedings  in  this  cause." 

Benjamin  A.  Munford  v.  John  T.  Balch,  The  plea  states, 
that  heretofore,  and  before  the  said  petitioner  exhibited 
his  petition,  in  this  honorable  court,  to  wit,  on  the  31st  day 
of  October,  1842,  the  said  petitioner,  one  of  the  late  firm 
of  Churchill  &  Co.,  in  behalf  of  himself  and  late  partner^ 
William  Churchill,  and  one  John  W.  Harris,  filed  their 
petition  in  the  district  court  of  the  United  States  for  the 
southern  district  of  New  York,  against  the  defendant, 
setting  forth,  among  other  things,  that  this  defendant  owed 
to  them  a  sum  greater  than  five  hundred  dollars,  the 
consideration  being  for  merchandise  bought;  and  which 
this  defendant  avers  is  the  same  note  as  set  forth  in  the 
present  petition  of  the  said  Munford ;  and  setting  forth  also 
that  this  defendant,  on  or  about  the  29th  of  Jaauary  la«t 
preceding  the  filing  of  the  petition^  then  being  a  merchant 
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in  the  city  of  New  York,  made  and  executed  an  assignment 
and  conveyance  in  contemplation  of  bankruptcy,  secured 
and  preferred  c^tain  creditors  of  this  defendant,  a  prefer- 
ence over  the  general  creditors  of  this  defendant,  and  that 
said  assignment  was  made  to  John  E.  Mitchell  and  John 
Hudson,  of  the  city  of  New  York;  and  that  this  defendant, 
in  the  spring  of  1842,  departed  from  the  state  of  New  York 
with  intent  to  defraud  his  creditors,  and  to  avoid  being 
arrested;  and  they  prayed  that  he  might  be  declared  a 
bankrupt,  pursuant  to  the  act  of  Congress,  which  petition 
was  for  the  like  matter,  relief,  and  purpose,  as  the  present 
petition.  The  assignees  filed  their  exceptions,  and  upon 
argument  the  cause  was  referred  to  a  commissioner  of 
bankruptcy,  on  the  13th  of  December,  1842;  that  the 
petition  was  depending  the  11th  of  January,  1843;  that  it 
was  discontinued  the  28th  of  April,  1843;  and  this  is 
pleaded  in  abatement  to  the  present  petition. 

The  pendency  of  another  suit  between  the  same  parties, 
and  involving  the  same  matters,  may  be  pleaded  in  abate- 
ment to  a  new  suit.  But,  to  make  such  plea  efiectual,  it 
must  be  shown  that  the  court  had  jurisdiction  of  the  case. 

The  proceeding  in  New  York  by  the  creditors  of  the  said 
Balch,  was,  to  subject  him  to  involuntary  bankruptcy, 
under  the  first  section  of  the  bankrupt  act.  The  set 
declares,  ^'that  all  persons,  being  merchants,  or  using  the 
trade  of  merchandise,  all  retailers  of  merchandise,  &c. 
owing  debts  to  the  amount  of  not  less  than  two  thousand 
dollars,  shall  be  liable  to  become  bankrupts,  within  the  true 
intent  and  meaning  of  the  act,  and  may,  upon  the  petition 
of  one  or  more  of  their  creditors,  to  whom  they  owe  debts 
amounting  in  the  whole  to  not  less  than  five  hundred 
dollars,  to  the  appropriate  court,  be  so  declared  accord- 
ingly, in  the  following  cases,  to  wit:  whenever  such 
person,  being  a  merchant,  or  using  the  trade  of  merchan- 
dise, or  being  a  retailer  of  merchandise,  &c.  shall  depart 
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from  the  state  of  which  he  is  an  inhabitant,  with  intent  to 
defraud  his  creditors,  &c. 

Several  things  are  necessary  to  subject  a  man  to  this 
proceeding.  • 

1.  He  must  be  a  merchant. 

2.  He  must  have  left  the  state  with  a  view  to  defraud  his 
creditors,  or  done  some  other  act  named  in  the  statute. 

8.  The  petitioners  against  him  must  have  a  claim  on 
him  of  a  sum  amounting  to  five  hundred  dollars. 

4.  He  must  owe  debts  to  the  amount  of  not  less  than  two 
thousand  dollars. 

These  four  things  must  be  shown  in  the  petition,  to  give 
the  court  jurisdiction. 

From  the  plea,  it  appears  that  the  said  Balch  was  a 
merchant;  that  he  committed  an  act  of  bankruptcy  by 
leaving  the  state  to  defraud  his  creditors;  and  that  the 
petitiotiers  against  him  had  a  demand  on  him  exceeding 
five  hundred  dollars ;  but,  it  does  not  appear  that  he  owed 
an  amount  of  not  less  than  two  thousand  dollars.  This  is 
essential  to  the  jurisdiction  of  the  court,  and  without  it  the 
proceedings  in  New  York  were  of  no  validity. 

The  plea  is  taken  as  true,  and  it  must  show  jurisdiction 
in  the  court,  whose  proceedings  are  set  up  in  abatement; 
and  having  faUed  to  do  this,  the  demurrer  to  the  pleft 
should  have  been  sustained.  This  may  be  certified  to  the 
district  court. 
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The  United  States  v,  Troax. 

An  accomplice  ia  a  competent  witness. 

Unless  corroborated  in  his  testimonj,  a  jury  will  rarely  on  his  evidence  alone 
convict. 

He  appears  as  a  witness  under  the  most  anfavorable  circamstances. 

When  other  witnesses  establish  some  material  £scts«  sworn  to  bj  an  accomplice, 
the  jury  will  give  credit  to  his  other  statements. 

The  manner  of  his  relation,  the  circumstances  nnder  which  he  acted,  are  to  be 
#  considered  by  the  jnry,  in  weighing  his  evidence. 

The  district  attorney  appeared  for  the  United  States* 
Mr.  SwaynCy  for  the  defendant. 

ornnoN  of  the  court. 

This  is  an  indictment  for  stealing  a  letter  from  the  mail| 
containing  money.  The  principal  witness  against  the 
defendant  was  the  carrier  of  the  mail,  who  admitted  that 
he  was  an  accomplice,  and  received  a  part  of  the  money 
taken  from  the  ietter.  The  carrier  of  the  mail>  it  being  a 
horse  mail,  being  young  and  inexperienced,  was  influ- 
enced, as  he  stated,  to  participate  in  the  act,  through  the 
persuasion  of  the  defendant. 

The  court  instructed  the  jury  that  an  accomplice  is  a 
competent  witness,  and  that  the  jury  must  judge  of  his 
credibility.  Such  a  witness  always  comes  before  the  court 
and  jury  under  the  most  unfavorable  circumstances.  By 
his  own  admission,  he  participated  in  the  ofience  which  he 
charges  and  is  called  to  establish  against  the  defendant. 
And  this  charge  is  made  by  him  generally,  if  not  always, 
under  a  hope  that  by  making  it  he  may  escape  punish- 
ment. Such  a  motive  is  supposed  to  influence  the  witness 
so  strongly,  as  to  take  from  his  statements  the  credit  which 
they  might  otherwise  be  entitled  to.    And  in  addition  to 
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this,  the  fact  of  having  committed  the  same  offence,  goes 
to  impeach  his  credibility.  From  these  considerations,  a 
eonviction  is  rarely  founded  alone  upon  the  testimony  of 
an  accomplice. 

But  if  an  accomplice  be  corroborated  in  some  material 
circumstances,  a  jury  will  the  more  readily  believe  his  other 
statements.  The  corroboration  must  be  of  some  material 
part  of  his  relation.  That  which  goes  to  prove  directly  or 
indirectly  the  offence  charged,  and  not  an  immaterial  fact. 
An  accomplice  may  impress  the  jury  with  more  or  less 
respect,  from  his  appearance  and  the  manner  of  his  rela- 
tion. If,  from  the  circumstance  of  his  youth  and  inexperi- 
ence, and  the  superior  capacity  and  experience  of  the 
defendant,  it  is  probable  that  the  witness  has  been  unduly 
influenced  by  the  defendant,  the  greater  credit  will  be  given 
to  the  witness.  This  remark  is  made  with  reference  to  the 
present  case. 

The  principal  witness  in  this  case  is  corroborated  in  sev- 
eral important  particulars.  There  is  no  doubt  that  th^ 
offence  charged  was  committed.  And  it  does  appear, 
from  the  facts  proved,  that  the  defendant  might  hav6  com- 
mitted the  act  as  chained.  And  beyond  this,  from  the  con- 
duct of  the  defendant,  his  conversations  at  different  times, 
and  with  different  persons ;  knd  especially  his  great  anxiety 
to  induce  the  witness  to  leave  the  state,  and  his  acts  in 
reference  to  this  object,  go  to  create  a  probability  that  he 
had  Bome  agency  in  violating  the  mail.  Circumstances  are 
proved  wjiich,  if  they  do  not  establish  the  defendant's  guilty 
independeiitly  of  the  statement  of  the  acconipKce,  create  a 
strong  ground  of  suspicion  against  him.  And  these  circum- 
stances remain  unexplained.  Upon  the  whole,  gentlemen, 
you  must  bring  your-  toinds  to  a  conclusion  in  this,  as  in 
other  cases,  as  to  the  guilt  or  innocence  of  the  defendant. 
Before  you  conviet,  you  must  be  satisfied  of  his  guilt, 
beyond  a  reasonable  doubt.  Not  that  you  are  to  acquit  on 
29 
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the  ground  that  he  may  poBsibly  be  innocent;  for  a  jury  in 
Buch  a  case  cannot  act  upon  possibilities.  If  you  believe 
him  guilty,  you  will  say  so.  The  jury  found  a  verdict  of 
guilty,  and  the  defendant  was  sentenced  to  the  peniten- 
tiary. 


Palmer  v.  Commissiokess  of  Cutahoga  coukit. 

The  provision  in  the  ordinance  of  1787,  that  cerlain  navigable  waten  "  thall  be 
common  highway!  and  forever  free/*&c.,  does  not  prevent  the  improvement  of  the 
navigation  of  said  waters  bj  a  state.  The  ordinance  referred  to  these  waters  in 
their  natural  state.     - 

U  they  shall  be  improved  by  slackwater  navigation  or  otherwise*  a  veaaoBabk 
toll  for  the  increased  facility,  woald  not  violate  the  ordinance. 

No  State  can  obstnict  a  navigable  stream  which  extends  to  other  states,  or  ii 
connected  with  a  river  or  lake  which  foils  into  the  sea. 

The  power  to  regulate  commerce  among  the  several  states  is  paramountt  in  the 
federal  government,  and  cannot  be  restricted  by  a  state. 

It  might  be  difficult  to  state,  in  this  respect,  the  difference  between  the  genenl 
power  of  a  state  not  subject  to  the  ordinance,  and  one  that  is  subject  to  it. 

The  Connecticut  Reserve,  ceded  to  the  United  States  after  the  adoption  of  the 
ordinance,  is  subject  to  that  instrument  equally,  as  other  parts  of  the  territory 
north-west  of  the  Ohio. 

1^.  __.  appeared  for  the  plaintiff. 
Mr.  FooUy  for  the  defendants. 


OPINION  OF  THE  COURT. 

This  is  an  application  for  an  injunction  to  prevent  the 
construction  of  a  draw-bridge  over  the  Cuyahoga  river,  by 
the  defendants,  on  the  ground  that  it  will  obstruct  the  nav- 
igation of  the  river,  and  will  be  iiyurious  to  the  real 
property  of  the  complainant  in  the  vicinity  of  the  bridge. 

This  application  is  made  under  the  fourth  article  of  the 
compact  in  the  ordinance  of  1787,  which  declares,  *'  thai 
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the  navigable  waters  leading  into  the  Mississippi  and  St. 
Liawrence,  and  the  carrying  places  between  the  same,  shall 
be  common  highways  and  forever  free,  as  well  to  the 
inhabitants  of  said  territory  as  to  the  citizens  of  the  United 
States,  and  those  of  any  other  states,  that  may  be  admitted 
into  the  confederacy,  without  any  tax,  impost  or  duty 
therefor-" 

As  this  provision  of  the  ordinance  was  somewhat  elabo- 
rately  considered,  in  the  case  of  Spoomr  v.  McConneU^  et 
al.j  I  McLean's  Rep.  387,  it  will  not  be  necessary  now  to 
discuss  the  subject  at  large. 

The  ordinance  had  reference  to  ''  navigable  waters"  in 
their  natural  state.  No  tax,  impost  or  duty  shall  be  im- 
posed for  their  use ;  and  as  they  are  to  remain  "  common 
highways,"  there  c^n  be  no  obstruction  to  their  use. 

Now  this  provision  does  not  prevent  a  state  from  im- 
proving the  navigableness  of  these  waters,  by  removing 
obstmctions,  or  by  dams  and  locks  so  increasing  the  deptii 
of  the  water  as  to  extend  the  line  of  navigation.  Nor  does 
the  ordinance  prohibit  the  construction  of  any  work  on  the 
river,  which  ^e  state  may  consider  important  to  com-  ' 
mercial  intercourse.  A  dam  may  be  thrown  over  the  river, 
provided  a  lock  is  so  constructed  as  to  permit  boats  to 
pass,  with  little  or  no  delay,  and  without  charge.  A  tem- 
porary delay,  such  as  passing  a  lock,  could  not  be  consid- 
ered as  an  obstruction  prohibited  by  the  ordinance. 

A  state,  by  virtue  of  its  sovereignty  may  exercise  certain 
rights  over  its  navigable  waters,  subject,  however,  to  the 
paramount  power  in  Congress  to  regulate  commerce  among 
the  several  states.  These  powers  are  not  concurrent,  but 
are  separate,  and  independent  of  each  other.  And  in 
regard  to  the  exercise  of  this  power  by  a  state,  there  is  no 
other  limit  than  the  boundaries  of  the  federal  power. 

It  would  be  diflSicult  to  maintain  the  power  in  any  state 
to  obstruct  any  of  its  navigable  waters  which  extend 
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through  other  states,  or  are  eonnected  \rith  the  sea,  or 
with  waters  falling  into  the  se^-  And  it  might  be  more 
enrions  than  useAil  to  inquire  in  what  the  powers  of  the 
States  generally  differ,  in  this  respect,  firom  the  powers  of 
the  states  bound  by  the  ordinance. 

A  toll  charged  for  the  improvement  of  the  navigation  of 
a  river,  is  not  within  the  ordinance.  In  such  a  case  the 
tax  would  not  be,  for  the  use  of  the  river  in  its  natural 
state,  but  for  the  increased  commercial  facilities.  A  draw- 
bridge across  a  navigable  water  is  not  an  obstraction.  As 
this  would  not  be  a  work  connected  with  the  navigation  of 
t)ie  river,  no  toll,  it  is  supposed,  could  be  charged  for  the 
papsage  of  boosts.  But  the  obstruction  would  be  only  moz 
mentary,  to  raise  the  draw;  and  as  such  a  work  may  be 
very  important  in  a  general  intercourse  of  the  community, 
no  doubt  is  entertained  as  to  the  power  of  the  state  to 
make  the  bridge.  It  is  one  of  those  general  powers  posr 
sessed  by  a  state  for  the  public  coiArenience,  and  may  be 
exercised,  provided  it  does  not  infringe  on  the  federal 
powers,  or  violate  the  limitations  in  tifaie  ordinance. 

In  the  argument,  the  defendants'  counsel  insist  that  the 
Cuyahoga  river  being  within  '^that  territory  called  the 
Western  Reserve  of  Connecticut,  and  which  was  excepted 
by  thjS  stq.te  of  Connecticut,  out  of  the  cession  made 
by  it  to  the  United  States,  in  1786,  is  not  subject  to  the 
ordinance.  That  neither  the  right  of  soil  ot  jurisdiction 
in  the  Reserve  was  ever  vested  in  the  United  States,  until 
the  deed  of  cession  by  Connecticut  to  the  United  States, 
K^hioh  was  long  after  the  date  of  the  ordinance." 

That  this  Reserve  was,  to  some  extent,  subject  to  the 
legislation  of  Connecticut,  for  several  years  after  the  date 
of  the  ordinance,  is  admitted.  But,  when  this  territory 
and  the  jurisdiction  over  it  were  ceded  to  the  United 
States,  it  became  subject  to  the  ordinance,  the  same  as 
every  other  part  of  the  nprth-westem  territory.    Rights 
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under  the  former  laws  are  governed  by  those 
laws.  But  on  its  c^qaion  to  tjie  umon,  all  the  laws  of  the 
territoiyy  and  especially  its  fundamental  law,  became  the 
law  of  the  Reserve.  By  consenting  to  come  under  the 
jurisdiction  of  the  federal  government,  they  became  parties 
to  the  articles  of  compact  conta^led  in  the  ordinance* 
The  iiyunctjion  is  refused. 


Wbioht,  Assignee  of  Foster,  v.  Roqebs. 

A  Mt  off  miut  be  in  the  fame  right. 

A  witness  maj  be  competent  to  ppore  some  liicts,  aod  incompetent  to  prove 
others. 

The  bankrupt  is  a  competent  witness  where  his  assignee  is  a  party,  as  he  c^n  have 
no  legal  interest  in  the  decision  of  the  case. 

Mr.  Wrighty  app6are4  for  the  plaintiff. 
Mr.  Janes^  for  the  defendant. 

OFINION   OF  THE  COXTftT. 

This  action  is  brought  by  an  assignee  in  bankruptcy,  to 
recover  a  sum  admitted  to  be  due.  Foster  &  Brothers 
liaving  been  once  in  business,  and  the  defendant  having  an 
account  against  them  exceeding  one  hundred  dollars,  the 
defendant  offered  to  prove  it,  as  a  set  off.  But  the  court 
held  that  it  could  not  be  so  received,  as  it  was  not  a  debt  in 
the  same  right.  That  it  might  be  received  if  Foster  the 
plaintiff  had  expressly  assumed  to  pay  it;  but  no  such 
evidence  being  offered,  the  account  was  rejected. 

Charles  Foster,  a  brother  of  the  bankrupt,  who  formerly 
was  a  partner  in  the  house  of  Foster  &  Brothers,  was 
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offered  as  a  witness.  He  was  objected  to,  on  the  ground 
of  interest.  The  court  held  that  he  was  a  competent  wit- 
ness generally ;  that  he  would  not  be  permitted  to  speak  of 
facts,  in  which  his  own  interests  were  involved. 

William  R.  Foster,  the  bankrupt,  was  admitted  as  a 
witness,  though  objected  to.  He  has  no  interest  in  {bis 
suit,  as  his  liability  can  neither  be  increased  nor  lessened 
by  any  decision  in  the  case. 

The  juiy  found  for  the  plaintiff.    Judgment. 


Raverty  avd  Wife  v.  Fiudgb  |st  al, 

All  the  sabitantial  requiti^t  of  the  statute  must  be  complied  with,  in  taking  a 
relinquishment  of  dower. 
The  legislature  may  remedy  a  mere  formal  defect  of  deeds  previously  ei^ecuted. 
Dower  is  often  claimed  under  circumstances  of  great  injustice. 

Mr,  FoXy  for  the  plaintiffs. 

Messrs.  Storer  4*  JRiddley  for  defendants. 

OranOM   OP  THE  COUET. 

The  question  in  this  case  is,  whether  a  deed  has  been 
duly  acknowledged  by  the  wife  of  Raverty?  Two  objeo* 
tions  are  made  to  the  validity  of  the  acknowledgment. 

1.  That  there  was  no  separate  examination. 

2.  That  it  does  not  appear  that  the  contents  of  the  deed 
were  made  known  to  the  wife,  as  the  statute  requires. 

On  looking  at  the  acknowledgment,  we  think  it  does 

sufficiently  appear  that  there  was  a  separate  examination. 

As  regards  the  second  point,  it  was  held  in  Cotvndl  v. 
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Comes9j  6  Ohio  Rep.  142,  that  to  bar  the  dower  of  the  wife 
by  a  deed  executed  under  the  act  of  1805,  it  is  necessary 
that  the  certificate  of  acknowledgment  should  show  the 
wife  was  made  acquainted  with  its  contents. 

In  consequence  of  that  decision,  it  is  supposed  the  act  of 
the  9th  of  March,  1835,  was  passed,  which  provided,  ^^that 
any  deed,  mortgage,  or  other  instrument  of  writmg,  hereto* 
fore  executed  in  pursuance  of  law,  by  husband  and  wife," 
shall  c(mvey  dower,  although  the  magistrate  *^  shall  not 
have  certified  that  he  read  or  made  known  the  contents  of 
such  deed,"  &c. 

The  act  of  the  1st  of  May,  1818,  also  required,  '^that 
the  deed  should  be  read,  or  the  contents  thereof  be  made 
known  to  the  wife."  In  Brovm  v.  Farrany  3  Ohio  Rep.  142, 
it  was  decided  that  every  essential  requisite  must  appear 
in  the  certificate,  or  be  fairly  inferrible  fVom  it;  and  that  a 
defect  cannot  be  supplied  by  parol  proof. 

It  does  not  appear  from  the  certificate  of  the  officer  that 
in  taking  the  acknowledgment  of  Mrs.  Raverty  he  made 
known  io  her  the  contents  of  the  deed,  and  the  question  is, 
whether  the  act  of  1835  cures  such  defect? 

It  is  the  province  of  a  state  legislature  to  regulate  the 
conveyance  of  real  estate.  The  form  and  efiect  of  the 
conveyance  it  may  determine;  and  the  only  objection  to 
the  above  act  is,  that  it  has  a  retrospective  efiect.  It  is 
clear,  that  the  act  of  1835  does  not  impair  the  contract,  and 
it  is  not,  therefore,  in  conflict  with  the  constitution  of  the 
Union.  It  gives  efiect  to  the  intention  of  the  parties,  by 
relieving  firom  a  mere  informality,  which,  under  the  decision 
of  the  supreme  court  of  Ohio,  reported  in  6  Ohio  Rep.  was 
fatal  to  the  validity  of  the  acknowledgment.  The  act  then, 
instead  of  impairing  the  deed,  gave  efiect  to  it,  as  the  par- 
ties  intended.  The  act  was  remedial,  and  in  violation  of 
no  constitutional  right. 
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All  experience  shows  that  claims  of  dower,  for  infor* 
mality  in  the  acknowledgment,  are  often  made  under 
circumstances  of  great  injustice^ 

After  the  husband  has  received  the  fall  value  for  the 
land,  the  sale  of  which  was  equally  beneficial  to  the  wife, 
yet  dower  is  claimed  after  the  death  of  the  husband,  not 
on  any  ground  of  merit,  but  merely  because  the  certifying 
officer  who  took  the  acknowledgment,  either  firom  igno- 
rance or  inattention,  omitted  to  state  that  the  contents  of 
the  deed  were  made  known  to  her;  or  for  some  other 
eqtially  unimportant  matter.  If  there  has  been  fraud  or 
imposition  on  the  wife,  in  the  relinquishment  of  her  dower, 
the  courts  should  be  open  to  her  whenever  she  may  chuse 
to  apply  for  redress.  But  where  she  consented  to  a  bona 
fide  salC)  and  went  before  a  magistrate  to  acknowledge  the 
deed  and  relinquish  her  dower,  and  the  magistrate  certifies 
that  she  duly  acknowledged  it,  relinquishing  her  dower,  it 
should  be  held  sufficient.  In  all  my  experience,  I  have 
never  known  an  instance  of  fraud  or  imposition  on  a  feme 
covert,  in  procuring  her  relinquishment  of  dower.  But,  I 
have  known  numerous  instances  where  dower  has  been 
claimed  and  recovered,  under  circmnstances  that  might  be 
characterised  as  legal  swindling. 

There  is  an  afiected  sympathy  evinced  in  such  cases,  by 
the  legislature  and  the  courts,  which  I  have  always  thought 
was  misplaced.  Such,  however,  has  been  the  course  of 
decisions  on  this  subject,  that  no  change  can  be  expected, 
except  through  the  act  of  the  legislature. 

The  defect  of  the  acknowledgment  before  us  is  remedied 
by  the  lict  of  1885. 
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The  United  States  v,  Bbown. 

The  nil«s  of  pleading  are  the  same  in  civil  and  criminal  cases. 
Where  the  prosecutor  states  the  offence  with  greater  particularity  than  he  is 
bound  to  do,  the  proof  must  correspond  with  the  averments. 
That  cannot  be  regarded  9»  turplasage,  which  is  connected  with  the  offence. 

The  district  attorney  appeared  for  the  plaintiff. 
Mr.  Stanton  and  Mr.  Collier  for  the  defendant. 

OPINION   OP  THS  COUET. 

Ths  defendant,  being  a  post-master,  wais  indicted  for 
Btealing  a  letter  from  the  mail  directed  to  Daniel  Kilgore, 
Cadiz,  Ohio,  which  contained  certain  bank  notes,  the  pro- 
perty of  a  person  named,  of  the  value  of,  &c.  which  letter 
came  into  the  possession  of  the  defendant  lus  post-master, 
&c. 

On  the  part  of  the  prosecution  witnesses  were  examined 
to  prove  the  mailing  of  the  letter,  at  Columbus,  in  this  state, 
directed  to  Cadiz,  containing  various  bank  notes,  which 
letter  was  forwarded  in  the  mail,  but  was  never  received. 
That  the  defendant  was  post-master  on  the  route  the  letter 
was  sent,  and  within  a  few  miles  of  Ccidiz.  Also  to  prove, 
that  a  part  of  the  notes  lost  were  found  in  possession  of  the 
defendant. 

The  defendant  failed  to  show  how  he  came  into  the  pos- 
session of  the  money,  although  an  attempt  was  made  to  do 
80.     He  proved  a  good  character,  &c. 

Certain  points  being  made,  the  court  instructed  the  jury 

that  the  embezzlement  of  the  letter  was  the  gist  of  the 

offence,  and  that  the  money  it  contained,  which  was  taken, 

was  an  aggravation  of  the  act.    That  it  was  not  necessary 
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to  describe  the  notes  particularly,  or  to  state  whose  property 
they  were.  But  where  such  description  is  given,  and  the 
property  is  averred  to  be  in  a  particular  individual,  both 
must  be  proved  as  laid. 

The  rules  of  pleading  are  the  same  in  civil  as  in  criminal 
actions.  In  Jerome  v.  Whiiriey^  7  John.  321,  the  court  held 
that  if  the  plaintiff  in  his  declaration  on  a  note  for  value 
received,  instead  of  stating  generally  that  it  was  given  for 
value  received,  sets  forth  specially  in  what  the  value 
received  consisted,  he  is  bound  to  prove  the  particular 
value  cu^cording  to  the  averment,  and  the  general  acknow- 
ledgment of  value  in  the  note  is  not  sufficient  to  support  the 
declaration.  So  in  the  Sd  of  Day's  Rep.  283,  it  was  held, 
that  where  in  an  indictment  for  stopping  the  mail,  the  con- 
tract of  the  carrier  of  the  mail  with  the  post  office  depart- 
ment, was  set  out,  it  must  be  proved.  And  where  an  indict- 
ment for  burglary  in  the  house  of  J.  D.  with  intent  to  steal 
the  goods  of  J.  W.  it  appearing  that  J.  W.  had  no  property 
there,  it  was  held  material  to  state  truly  in  whom  the  pro- 
perty of  the  goods  was. 

In  Chitty's  PI.  1  vol.  263,  it  is  said,  if  however  the  matter 
unnecessarily  stated  be  wholly  foreign  and  irrelevant  to 
the  cause,  so  that  no  allegation  whatever  on  the  subject  was 
necessary,  it  will  be  rejected  as  surplusage.  If  the  prose- 
cutor choose  to  state  the  offence  with  greater  particidarity 
than  is  required  by  the  statute,  he  will  be  bound  by  the 
statement,  and  must  prove  it  as  laid.  Rex  v.  Daiolin,  5  Term . 
311.  If  the  averments  be  mere  facts  disconnected  with  the 
offence,  they  need  not  be  proved* 

Jury  found  a  verdict  of  not  guilty. 
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McLean,  Assignee  v.  Rocket  and  otheius. 

From  the  time  of  filing  a  bankrapfs  petition,  the  right  of  the  bankropt,  bj  rela- 
tion, is  reated  in  his  assignee. 

And  no  subsequent  lien  created  bj  the  bankrupt,  or  by  a  judgment,  can  be  valid. 

Bat  a  judgment  obtained  before  the  petition  was  filed,  having  been  obtained  bona 
fide,  is  a  lien  within  the  second  section  of  the  bankrupt  law. 

A  lease  for  ninety-nine  years,  renewable  forever,  by  the  common  law  is  only  a 
cbatteL 

A  judgment  binds  the  real  estate  of  the  defendant,  from  the  first  day  of  the  term 
at  which  it  was  rendered. 

Under  the  construction  of  the  Ohio  statute,  by  the  supreme  court  of  the  state,  a 
permanent  leasehold  estate  is  land,  within  the  execution  law,  and  is  bound  by  a 
judgment. 

All  judgments  rendered  at  the  same  term  have  equal  liens,  on  the  real  estate  of 
the  defendant,  however  the  executions  may  have  been  issued  and  levied,  provided 
the  levy  has  been  within  a  year  from  the  rendition  of  the  judgment. 

Where  there  is  no  allegation  of  fraud  in  the  bill,  and  the  liens  will  more  than 
absorb  the  property  of  the  bankrupt,  there  is  no  reason  why  this  court  should  exer- 
cise  jurisdiction. 

Messrs.  Worthington,  Brown  and  N,  C.  McLean  appeared 
for  the  complainant,  and  Messrs.  Storer,  Chase  and  Van 
Metre ^  for  the  defendants. 

opmioN  OF  the  court. 

On  the  8II1  November,  1842,  Coffin  filed  his  petition 
under  the  bankrupt  law,  and  on  the  3d  of  February  ensuing 
he  obtained  a  decree  of  bankruptcy.  On  the  25th  of  June, 
1839,  he  procured  a  leasehold  estate  of  ninety-nine  years 
renewable  forever.  At  October  term,  1842,  the  following 
judgments  were  entered  against  him.  In  favor  of  Henry 
Rockey,  for  $199  64;  Springer  &  Whiteman,  for  $675  50; 
Mat^as  Roosa,  for  $712  87.  The  court  commenced  its 
session  the  3d  of  October,  and  adjourned  the  7th  of 
December. 
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On  Roosa's  judgment  execution  weus  issued  the  21st  of 
October,  and  was  levied  upon  the  leasehold  premises  the 
14th  of  November,  1842.  The  execution  was  issued  on 
Rockey's  judgment  the  22d  of  October,  and  on  Springer  & 
Whiteman's  judgment,  execution  was  levied,  as  the  above 
levies  were  made,  on  the  leasehold  property  the  17th  of 
November. 

The  Northern  Bank  of  Kentucky,  at  the  same  term 
obtained  judgment  for  $2049  32,  on  which  an  execution 
was  issued  within  the  year,  which  was  levied  on  the  same 
premises.  At  January  term,  1643,  of  the  superior  court  of 
Cincinnati,  Marriott  &  Hardesty  obtained  a  judgment  for 
$668  72,  on  which  an  execution  was  levied  on  the  lease- 
hold property  the  21st  of  the  same  month. 

As  the  above  levies  were  all  made  subsequently  to  the 
time  the  bankrupt  filed  his  bill,  his  assignee  insists,  that 
under  the  bankrupt  law,  the  leasehold  estate  is  vested  in 
him,  and  he  prays  an  injunction,  &c. 

Several  questions  have  been  raised  and  discussed,  which 
will  now  be  considered. 

At  common  law  a  leasehold  is  only  a  chattel  interest, 
and  it  is  contended  that  it  is  nothing  more  under  our 
statute. 

The  2d  sec.  of  the  act  concerning  "judgments  and 
executions"  (Swan's  Stat.  468)  declares  that  "the  lands  and 
tenements  of  the  debtor  shall  be  bound  for  thp  satisfaction 
of  the  judgment  against  such  debtor,  &om  the  first  day  of 
the  term  at  which  judgment  shall  be  rendered."  Lands  out 
of  the  county,  and  goods  and  chattels,  are  bound  from  the 
lime  exeoution  shall  be  levied. 

The  October  term,  at  which  all  the  above  judgments  were 
rendered,  except  one,  commenced  on  the  third  day  of 
October,  so  that  unless  the  leasehold  estate  can  be  con- 
sidered "lands  and  tenements"  within  the  statute,  and 
bound  by  the  judgment,  there  is  no  lien  paramount  to  the 
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right  of  an  assignee.  By  relation,xhis  right  to  all  the  estate 
of  the  bankrupt,  commenced  from  the  filing  of  the  bank- 
rupt's petition. 

The  bankrupt,  from  the  time  his  petition  is  filed,  is  civil- 
iter  fnartuttSy  ^'  as  to  all  suits  at  law  or  equity  pending, 
in  which  he  is  a  party;"  (5  Law  Rep.  2d  No.  p.  71),  and 
that  consequently,  after  that  time,  no  judgment  could  be 
recovered  against  him.  That  the  court  will  inquire 
whether  in  fact  the  judgment  was  not  entered  after  the 
petition  was  filed ;  and  if  so,  will  treat  the  judgment,  as  of 
no  more  vaKdity  than  if  entered  against  a  deceased  person. 
So  far  as  regards  the  disposition  of  his  property,  or  the 
control  of  suits  pending  against  him,  the  bankrupt,  from 
the  time  his  petition  is  filed,  may  be  considered  as  civiliter 
martuus.  But  the  suits  are  not^abated,  and  should  be  pro- 
secuted to  judgment,  against  the  bankrupt.  1  Term^Rep. 
403;  3  Term  Rep.  437;  15  East,  622. 

Whether  the  judgments,  therefore,  were  entered  before 
iir  after  the  petition  was  filed,  is  of  no  importance.  The 
legislature  of  the  State  have  an  undoubted  right  to  say,  as 
is  declared  in  the  above  act,  that  a  judgment  shall  be  a  lien 
on  lands  and  tenements  from  the  first  day  of  the  term  at 
which  it  was  rendered.  The  important  question  is, 
whether  the  above  leasehold  estate  was  bound  by  the 
judgment.  That  a  judgment  constitutes  a  lien  on  real 
estate,  which  is  recognized  in  the  second  section  of  the 
bankrupt  law,  is  undisputed.  And  there  is  no  allegation 
in  the  bill,  that  either  in  the  causes  of  action,  or  in  the 
prosecution  of  the  above  suits  to  judgment,  there  was  fraud. 
The  judgments  therefore  having  been  rendered  against  the 
bankrupt  before  his  petition  was  filed,  create  a  valid  lien 
on  his  real  estate.  But  if  the  leasehold  property  be  not 
^Uands  and  tenements,"  within  the  statute,  there  can  be  no 
judgment  Uen. 

The  act  of  January  29th,  1821,  (Swan's  Stat.  289,  note) 
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declared,  '^  that  all  lands  of  whatever  description,  held  by 
permanent  leases,  shall,  in  cases  of  judgments  had  and 
executions  levied  thereon,  be  considered  as  real  estate ;  and 
the  officer  levying  the  execution  or  executions,  shall  con- 
form to,  and  be  governed  by  the  provisions  of  the  several 
acts  regulating  judgments  and  executions,"  &c.  This  act 
continued  in  force  until  the  act  of  the  22d  of  March,  1837, 
(Swan's  Stat.  289,  note),  which  provided  that  leasehold 
estates  renewable  forever,  should  descend  as  estates  of 
inheritance.  And  that  law  was  repealed  by  the  act  of  the 
5th  March,  1839,  which  contains  a  similar  provision. 

The  act  of  1821  declared,  that  in  case  of  judgment  and 
an  execution  levied  upon  a  permanent  leasehold  estate,  it 
should  be  considered  as  real  estate ;  and  the  officer  was 
boimd  to  conform  to  the  law  regulating  sales  of  real  estate 
on  execution.  Prior  to  this  act,  as  the  supreme  court  of 
Ohio  say,  in  the  case  of  Reynolds^  Heirs  v.  Stark  county,  (5 
Ohio  Rep.  204),  that  ^'a  lease  is  personal  property. 
Although  the  lease  contains  a  stipulation,  that  it  shall  be 
renewable  forever;  yet  any  estate  short  of  freehold  gives 
the  heir  no  interest."  And  it  would  seem  that  the  act  of 
1821,  in  this  respect  has  made  no  alteration  in  the  law.  It 
only  provides  that  where  a  judgment  has  been  obtained, 
and  an  execution  shall  be  levied  on  a  permanent  lease- 
hold estate,  it  shall  be  considered  as  real  estate,  and  sold  as 
such.  In  other  words,  such  an  estate  shall  be  subject  to 
valuation,  ^nd  must  be  sold,  if  improved,  for  two-thirds  of 
its  value,  This  it  is  supposed  is  the  extent  to  which  the 
above  act  can  affect  permanent  leases. 

But  the  acts  of  1837  and  of  1839,  above  cited,  provided 
that  a  permanent  leasehold  estate  should  descend  as  land. 
This  innovation,  it  would  seem,  should  not  change  the 
nature  of  such  an  estate  beyond  the  express  words  of  the 
statute.  It  would  not  subject  such  an  estate  to  the  lien  of 
a  judgment.    In  Kentucky,  by  an  express  statute,  negroes 
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descend  as  real  estate,  and  yet  this  does  not  make  negroes 
land.  The  same  quality,  at  the  legislative  discretion,  may 
be  imparted  to  any  other  personal  property;  but  that  would 
not  change  the  nature  or  legal  designation  of  such  property, 
beyond  the  words  of  the  statute.  It  does  not  make  negroes 
in  Kentucky,  lands  and  tenements,  any  more  than  the  acts 
of  1837  and  1839  make  a  leasehold  estate,  renewable  for- 
eyer,  lands  and  tenements  within  the  statute,  subject  to  a 
judgment  lien. 

In  the  case  of  Murdock  et  al.  v.  Ratdiff  et  al.  (7  Ohio  Rep. 
119)  the  court  say  in  regard  to  a  lease  upon  an  annual  rent, 
for  ninety-nine  years,  renewable  forever,  "  We  know  that 
such  interests  are  usually  treated  as  fees  simple  by  the 
holders,  and  that  the  law  requires  them  to  be  appraised  as 
real  estate  in  sales  under  execution;  and  that  by  statute 
they  are  liable  to  dower,  &c.;  but  no  proposition  has  been 
better  settled,  from  the  earliest  days  of  the  common  law, 
than  that  a  lease,  of  whatever  duration,  is  but  a  chatteL" 

But  in  LoriTig  v.  Melendy  and  others,  (11  Ohio,  355),  a  dif- 
ferent view  has  been  t€kken  of  this  question.  The  court 
there  held  that  '^permanent  leasehold  estates,  are  lands^ 
subject  to  all  the  rules  and  laws  which  attach  to  land,  for 
all  purposes,  and  that  judgment  liens  attach  to  them  as 
lands."  And  they  say  that  the  point  thus  decided  was 
fairly  presented  in  the  case,  and  "  that  it  was  the  point 
upon  which  the  case  was  reserved."  This  being  the  con- 
struction of  a  statute  which  makes  a  judgment  a  lien  on 
lands,  &c.  it  is  conclusive  of  the  point.  We  take  as  a  rule 
of  decision  the  construction  of  a  statute  by  the  supreme 
court  of  the  state.  The  four  judgments,  first  above  named, 
must,  therefore,  be  considered  a  lien  on  the  leasehold  est€tte 
in  question,  from  the  3d  day  of  October,  1842,  which  was 
the  first  day  of  the  term. 

It  is  contended,  however,  that  as  no  execution  was  issued 
on  the  judgment  in  favor  of  the  Northern  Bank  of  Ken- 
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tacky,  until  after  execution  had  been  issued  and  levied,  on 
the  judgment  in  favor  of  Marriott  &  Hardesty,  entered  at 
January  term,  1843,  of  the  superior  court,  that  the  lien  of 
the  Nordiem  Bank  is  postponed  in  favor  of  the  subsequent 
judgment.  This  must  depend  upon  the  construction  of  the 
statute. 

The  fourth  section  of  the  execution  low,  (Swan's  Stat. 
470)  provides  that  "  when  two  or  more  writs  of  execution 
against  the  same  debtor,  shall  be  sued  out  during  the  term 
in  which  judgment  was  rendered,  or  within  ten  days  there- 
after, and  when  two  or  more  writs  of  execution  against  the 
same  debtor,  shall  be  delivered  to  the  officer  on  the  same 
day,  no  preference  shall  be  given  to  either  of  such  writs," 
&c.  ''In  all  other  cases,  the  execution  first  delivered  to 
the  officer  shall  be  first  satisfied."  '' Provided,  nothing 
herein  contained,  shall  be  so  construed  as  to  affect  any 
preferable  lien,  which  one  or  more  of  the  judgments,  on 
which  such  executions  issued,  may  have  on  the  lands  of  the 
judgment  debtor."  The  twelfth  section  of  the  same  act 
declares  that  unless  execution  shall  be  taken  out  and  levied 
within  twelve  mbnths  after  its  rendition,  it  shall  not  operate 
as  a  lien  on  the  estate  of  any  debtor,  to  the  prejudice  of 
any  other  bona  fide  judgment  creditor." 

In  Potion  y.  ^leriff  of  Pickaway  county^  (2  Ohio  Rep.  395), 
Waymere  v.  Stoj^,  (3  Ohio  Rep.  366),  Riddle  v.  Bryan  et  al, 
(5  Ohio  Rep.  52),  it  is  laid  down  generally  that  in  the 
above  fourth  section  "the  legislature  intended  to  provide  for 
three  classes  of  cases."  1.  "Where  there  are  two  or  more 
judgment  creditors,  having  equal  rights,  and  where  there 
is  no  priority  of  lien,  as  where  judgments  are  recovered  in 
the  same  term."  2.  "In  cases  where  judgments  do  not 
operate  as  a  lien,  but  the  property  is  bound  only  ftom  the 
time  when  seized  in  execution,  as  goods  and  chattels  and 
lands  not  situated  in  the  county  where  the  judgment  is 
recovered;"  and  3.  "For  cases  where  the  creditor  in  conse- 
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qaence  of  not  having  an  execution  levied  within  one  year 
from  the  date  of  his  judgment,  has  lost  the  benefit  of  his 
lien,  BO  far  as  that  it  shall  not  operate  to  the  prejudice  of 
any  oth^  bona  fide  judgment  creditor." 

fVom  the  above  cases  it  appears  that  a  judgment  lien 
remainB  in  fall  force,  if  execution  be  issued  and  levied 
within  the  year,  as  was  done  in  the  case  of  the  Northern 
Bank. 

As  there  is  no  allegation  of  fraud  in  the  bill,  and  as  the 
judgments  will  absorb  the  whole  of  the  leasehold  estate, 
and  leave  no  surplus  for  the  general  creditors,  there  seems 
to  be  no  reason  why  this  court  should  take  any  further 
jarifldiction  in  the  case.  The  bill  is,  therefore,  dismissed 
at  the  oomplainant's  costs. 


HoBSOK  V.  McArthxtr's  Heuis. 

A  dcdnvrrcr  to  the  declaration  raises  the  question  of  law,  whether  the  plaintiff, 
from  the  facts  stated,  is  entitled  to  recorer. 

In  pleading,  it  is  not  necessary  to  state  what  is  merely  matter  of  evidence. 

If  a  party  partially  stales  a  deed,  which  is  defective,  or  contains  matter  qualifying 
the  part  stated,  the  defendant  may  crave  oyer  of  the  deed,  and  set  forth  the  whole, 
and  than  demur. 

Mr.  Stanbuty^  for  the  plaintiff*.    Mr.  Vinton,  for  defendants. 

OPIMIOK  OF  JUD6B  LEAVITT,  (jUDGE  M  LEAN  BEING  ABSENT.) 

The  declaration  in  this  case  is  in  covenant,  and  a  ques- 
tion as  to  its  sufficiency  is  presented  to  the  court  by  a 
special  demurrer.  Three  several  causes  of  demurrer  are 
set  forth;  but  they  may  all  be  considered  as  substantially 
presenting  but  one  inquiry,  namely,  whether  any  cause  of 
31 
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action  appears  in  the  declaration,  entitling  the  plaintiff  on 
the  face  of  it,  to  a  recovery  in  this  action. 

The  declaration  sets  forth  a  contract  between  the  plaintiff 
and  D.  Mc  Arthur,  dated  the  25th  of  September,  1830,  recit- 
ing a  previous  contract  between  said  parties  and  one  John 
Hobson,  (who  subsequently  assigned  his  interest  to  McAr- 
thur,)  dated  in  November,  1810,  respecting  the  withdrawal 

« 

and  re-location  of  certain  land  warrants,  in  which  they 
were  jointiy  interested;  and  further,  that  in  May,  1B30,  by 
an  act  of  Congress,  the  parties  were  permitted  to  relinquish 
their  entries  to  the  United  States,  and  were  to  be  compen- 
sated for  them,  according  to  a  valuation  provided  for  in  the 
act;  and  also,  tiiat  the  parties  having  disagreed  as  to  their 
rights,  under  the  contract  of  1810,  a  suit  in  chancery  was 
instituted  by  McArthur  against  the  plaintiff,  and  an  iiyunc- 
tion  obtained  restraining  him  from  receiving  any  money 
from  the  United  States,  under  said  act,  till  a  furtiier  hear- 
ing; that  the  parties,  being  desirous  that  the  money  appro- 
priated should  not  remain  inactive  during  the  pendency  of 
the  chancery  suit,  agreed  that  the  plaintiff  should  assign 
all  his  interest  in  the  land  warrants  to  McArthur,  to  enable 
the  latter  to  obtain  the  money  from  the  treasury  of  the 
United  States ;  the  said  McArthur  paying  to  plaintiff  the 
sum  of  eleven  thousand  five  hundred  dollars,  and  retaining 
the  balance  in  his  hands.  Here  follows  a  covenant  by 
McArthur,  that  if  in  the  chancery  suit  it  should  he  decreed, 
that  the  plaintiff,  directly  or  indirectly,  should  be  entitled  to 
any  greater  proportion  of  the  money,  it  was  to  be  paid  to 
him,  vntb  interest,  at  the  Bank  of  Ghillicothe;  and  it  was 
stipulated,  that  this  covenant  should  be  held  to  embrace 
"  any  judgment,  order  or  decree,  which  might  produce  this 
result."  It  is  then  averred,  that  the  plaintiff  performed  this 
part  of  his  covenant,  and  that  the  sum  of  fifly-seven 
thousand  six  hundred  and  eight  dollars  was  received  by 
McArthur  from  the  United  States.      It  is  then  further 
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averred,  that  each  proceedings  were  had  in  the  chancery 
suit,  aa  that  a  decree,  dismissing  the  bill,  was  entered  in 
the  supreme  court  of  the  United  States,  at  January  term, 
1842.  There  is  then  a  further  averment,  that  in  virtue  of 
said  decree,  the  plaintiff  is  entitled  to  recover  of  the  defen- 
dants the  sum  of  three  thousand  two  hundred  and  one 
dollars,  with  interest.  The  declaration  concludes  with  the 
usual  averment  of  notice  to  defendants,  and  of  the  non- 
payment of  said  sum,  at  the  Bank  of  Chillicothe. 

It  is  a  well  established  rule  in  pleading,  that  on  a 
demurrer,  all  the  facts  set  forth,  in  the  pleading  demurred 
to,  which  are  properly  pleaded,  are  to  be  taken  as  admitted. 
In  deciding  on  the  sufficiency  of  this  declaration,  the  court 
is  theref(»«  to  be  governed  by  what  appears  on  its  face,  and 
cannot  go  into  matters  that  are  extrinsic.  With  this  prin- 
ciple in  view,  we  are  called  upon  to  say,  whether  the  plain- 
tiff has  made  out  such  a  case,  as  will  entitle  him  to  a 
recovery. 

The  principal  inquiry  arising  on  this  demurrer,  is, 
whether  the  plaintiff  has  shown  with  sufficient  fulness  and 
certainty,  that  he  is  entitled  to  the  sum  claimed,  by  the 
operation  of  the  decree  in  the  chancery  proceeding.  It  is 
inBisted  by  the  counsel  for  the  defendants,  that  the  rights  of 
these  parties  are  not  definitively  settled  by  this  decree,  and 
that  the  declaration  shows  nothing  from  which  the  deduc- 
tion can  be  made,  that  the  decree  establishes  a  liability  on 
the  part  of  the  defendants,  to  pay  the  sum  claimed,  or  any 
any  other  sum. 

The  covenant  between  these  parties,  as  set  forth  in  the 
declaration,  is,  substantially,  that  McArthur  shall  pay  the 
plaintiff  such  sum,  in  addition  to  the  eleven  thousand  five 
hundred  dollars,  as,  under  the  operation  of  the  decree,  shall 
appear  to  be  due  to  him.  It  is  considered  clear,  that  in  the 
covenant,  as  set  out  in  the  declaration,  in  which  reference 
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is  had  to  the  final  disposition  of  the  chancery  suit,  a  decree 
for  money  alone  "waa  not  within  their  contemplation.  It 
looks  to  any  decree  which^  in  its  results,  shall  show  that 
McArthur  is  liable  to  the  payment  of  any  farther  sum  to 
this  plaintiff.  And  it  is  very  clear,  that  the  plaintiff  cannot 
recover,  in  this  action,  without  proof  establishing  this 
liability.  But,  is  not  the  averment,  that,  imder  the  decree, 
the  defendants  are  liable  to  pay  the  sum  claimed,  sufficient, 
in  connection  with  the  other  matters  set  out  in  the  declara- 
tion, to  show  a  good  cause  of  action,  and  put  them  to  dieir 
plea,  and  to  an  issue  of  fact?  In  pleading,  it  is  not  neces- 
sary to  state  what  is  merely  matter  of  evidence.  Stephens 
on  Pleas,  388.  It  was  not  necessary,  therefore,  that  the 
plaintiff  should  set  out  the  facts  or  process  by  which  the 
liability  of  the  defendants  was  to  be  established  under  the 
decree.  This  would  lead  to  great  prolixity,  and  is  a  mode 
of  pleading  condemned  by  all  writers  on  that  branch  of  the 
law.    Ibid.  400. 

It  was  contended  in  the  argument  on  this  demurrer,  that 
the  contracts  set  forth  in  the  declaration  were  to  be  regarded 
as  before  the  court  for  construction;  and,  that  if  the  court 
were  satisfied,  from  their  examination  of  the  contracts,  that 
the  plaintiff  has  no  cause  of  action,  the  demurrer  must  be 
sustained.  This  position  is  no  doubt  tenable,  where  the 
pleader  sets  out  the  contract  in  hax  verba,  1  Chitty's  Plead. 
306, 8th  Am.  ed.  But,  where  he  professes  only  to  set  it  out 
in  part,  or  according  to  its  legal  effect,  the  court  will  not 
give  a  construction  to  the  contract,  on  a  demurrer.  If  a 
party  '^ partially  states  a  deed,  which  is  defective,  or  con- 
tains matter  qualifying  the  part  stated,  the  defendant  may 
crave  oyer  of  the  deed,  and  set  forth  the  whole,  thereby 
making  it  a  part  of  the  declaration,  and  then  demur,  either 
in  respect  to  the  defect  in  the  deed,  or  the  improper  manner 
in  which  the  plaintiff  has  stated  it."  Ibid.  665.    The  defen- 
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da&thaa  not  pursued  this  course  in  this  case;  and,  confining 
our  inquiiy  to  the  face  of  the  declaration,  we  can  perceive 
BO  sufficient  ground  for  declaring  it  defective. 
The  demurrer  is  therefore  overruled. 


Doe,  on  debose  of  Raverty  and  Wife,  v.  Fridge. 

The  lepente  ezuminatioo  of  a  feme  covert,  &k  required  by  the  itatate,  is  indit- 
pMiMble;  bat  the  very  words  of  the  statute  need  not  be  used  bj  the  certifying 
officer. 

U^  in  this  respect,  the  requisites  of  the  statute  are  substantially  complied  with,  it 
ksoffidcnt. 


opinion  of  the  court,  by  judge  LEAvrrr. 

This  is  an  action  of  ejectment;  and  the  defendant^  as  a 
part  of  his  proof  of  title  to  the  premises  in  dispute,  relies 
<m  a  deed  executed  by  Peter  Casells  and  wife,  to  John  F. 
Keys,  acknowledged  by  the  grantors,  the  3d  day  of  July, 
1818.  And  it  is  admitted  by  the  counsel  for  the  plaintiff, 
that  if  this  deed  is  a  valid  conveyance,  they  have  no  legal 
claim  to  a  recovery  in  this  action.  This  deed  is  olgected 
to,  on  the  ground,  that  the  certificate  of  its  acknowledg- 
ment is  defective,  as  not  conforming  to  the  requisitions  of 
the  statute  of  Ohio,  passed  in  January,  and  which  took 
effect  the  8d  of  May,  1818,  and  under  which,  the  deed  in 
question  was  executed  and  acknowledged.  It  is  insisted, 
Ihatllie  certificate  does  not  set  forth,  with  sufficient  cer^ 
tainty,  that  there  was  a  separate  acknowledgment  <^ 
the  execution  of  the  deed,  by  the  wife  of  the  grantor, 
as  required  by  the  statute. 

The  magistrate,  in  his  certificate  of  acknowledgment. 
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after  setting  forth  the  appearance  of  the  husband  and  wife 
before  him,  proceeds  thus:  ''the  said  Clarissa,  being  exam- 
ined separately  and  apart  from  her  husband,  and  acknow- 
ledged the  above  indenture  to  be  her  voluntary  act  and 
deed,  tor  the  uses  and  purposes  therein  mentioned."  The 
statute  of  1818,  relating  to  the  execution  and  acknowledg- 
ment of  deeds,  requires  that  they  shall  be  signed  and  sealed 
by  the  grantors,  and  be  acknowledged  before,  and  attested 
by,  two  subscribing  witnesses,  and  shall  also  be  acknow- 
ledged before  a  judge  or  justice  of  the  peace;  and,  when 
the  grantors  are  husband  and  wife,  it  is  made  the  duty  of 
the  officer,  taking  the  acknowledgment,  to  examine  the 
wife  separate  and  apart  from  her  husband,  and  to  read,  or 
olherwbe  make  known  to  her,  the  contents  of  the  deed; 
and  if,  on  such  examination,  she  shall  declare,  that  she 
voluntarily,  and  by  her  own  free  vnll  and  accprd,  and  vridi- 
out  any  fear  or  coercion  from  her  husband,  did  and  now 
doth  acknowledge  the  signing  and  sealing  thereof,  he  is 
required  to  certify  the  same. 

It  is  quite  obvious,  that  this  certificate  is  loosely  and  UDr 
skilfully  drawn;  but  it  cannot  be  regarded  as  a  nullity,  if 
there  has  been  a  substantial  compliance  with  the  require- 
ments of  the  statute.  In  the  case  of  Brown  v.  FarraUf 
3  Ohio  Rep.  140,  the  certificate  of  acknowledgment  was 
similar  to  the  one  now  under  consideration.  It  set  forth 
the  examination  of  the  vidfe,  apart  from  her  husband,  but 
did  not  state,  that  the  wife,  on  such  separate  examination, 
acknowledged  the  execution  of  the  deed.  Nor  was  it  cer- 
tified, that  the  wife,  on  her  separate  examination,  declared 
that,  ''she  voluntarily  and  of  her  own  free  will  and  accord, 
and  without  any  fear  or  coercion  of  her  husband,"  signed, 
sealed,  and  acknowledged  the  deed;  but  the  court  held, 
that  the  presumption  of  undue  infiuence  on  the  part  of  the 
husband,  was  fairly  excluded,  by  the  facts  set  out  in  the 
certificate,  and  that  it  showed  a  substantial  compliance 
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with  the  statute.  In  the  case  referred  to,  the  court  say, 
"If  the  certificate  contain  the  substance  of  the  law,  it  is 
sufficient;"  and  it  is  added :  <4t  evidently  appears  from  the 
certificate  on  this  deed,  that  the  wife  was  examined  apart 
fix>m  her  husband,  that  she  acknowledged  the  deed,  and 
admitted  it  to  be  voltmtary  on  her  part."  The  cases  in 
7  Ohio  Rep.  353,  and  8  Ohio  Rep.  120,  are  confirmatory 
of  the  decision  in  Brown  v.  Farran.  And,  in  conformity 
with  these  cases,  the  principles  of  which  are  in  entire 
accordance  with  the  views  of  this  court,  we  hold  the  certifi- 
cate before  us,  to  be  substantially  in  compliance  with  the 
statute.  Although  it  does  not  state  explicitly  that  the  wife 
acknowledged  the  signing  and  sealing  of  the  deed,  on  her 
separate  examination,  and  that  such  signing  and  sealing, 
was  without  any  undue  infiuence  on  the  part  of  her  hus- 
band ;  yet,  as  it  does  appear,  that  she  was  examined  apart 
from  her  husband^  the  court  may  well  presume,  in  the 
absence  of  aliy  facts  warranting  a  contrary  inference,  that 
the  examination  was  conducted  in  accordance  with  the 
provisions  of  the  statute.  To  use  the  language  of  the 
court,  in  the  case  in  8  Ohio  Rep.,  before  referred  to,  "the 
certificate  admits  of  no  sensible  interpretation  except  that 
which  shows  the  essential  requisites  of  the  law  were  com- 
plied with." 

The  obje6tion  to  the  certificate  of  acknowledgment, 
based  on  its  omission  to  set  out,  that  the  contents  of  the 
deed  were  made  known  to  the  wife,  which  was  expressly 
required  by  the  act  of  1818,  is  obviated  by  the  act  of  March 
9, 1835.  (Swan's  Stat.  p.  269.)  It  was  the  object  of  this 
statute  to  give  validity  to  deeds  previously  executed,  in 
the  certificate  of  the  acknowledgment  of  which  the  defect 
first  stated  should  occur. 

The  deed  in  question  being  sustained,  judgment  must  be 
entered  for  the  defendant. 
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Peterson  &  Peterson  v.  Wooden. 

If  the  petentee  claims  more  than  he  has  invented,  his  patent  is  not  void,  as  under 
the  former  law;  but,  so  far  as  his  inrention  goes,  he  is  protected. 

But  where  the  claim  is  for  an  improvement  of  a  machine,  the  patentee  must  show 
in  what  the  improvement  consists. 

In  a  declaration,  the  improvement  must  be  stated  as  an  essential  part  of  the  plain- 
tiff's right;  and  if  this  be  not  done  the  declaration  is  demnmble. 

Mr.  &orer,  appeared  for  the  plaintiffs. 
Mr.  Fbxy  for  the  defendants. 

OPINION  OF  TEE  COURT. 

This  is  an  action  for  the  violation  of  a  patent  right.  In 
their  declaration,  the  plaintiffs  state,  that  they  have 
invented  a  ^'  new  and  useful  improvement  in  the  cooking 
stove  "  which  improvement,  they  state,  has  not  been  known 
or  used.  The  schedule  which  is  set  out  in  the  declaration, 
describes  the  structure  of  the  stove  in  all  its  parts,  but  no 
where  describes  in  what  the  improvement  consists.  And 
on  that  ground  the  defendants  demurred  to  the  declaration. 

Prior  to  the  act  of  the  4th  of  July,  1836,  if  the  patentee 
claimed  more  than  he  had  invented,  his  patent  was  void. 
But,  imder  the  decision  of  the  supreme  court,  he  was  per- 
mitted to  surrender  his  patent  and  take  out  a  corrected  one. 
The  13th  section  of  the  above  act  provides,  that  "where 
a  patent  is  invalid  by  a  defective  or  insufficient  description 
or  specification,  or  by  reason  of  the  patentee  claiming  in 
his  specification,  as  his  own  invention,  more  than  he  had 
invented,  if  done  through  inadvertence,  on  surrendering  the 
patent,  the  patentee  may  obtain  a  new  patent  for  the 


JULY  TERM,  1843.  249 


Petenon  &  Peterson  v.  Wooden. 


residue  of  the  •period  unexpired  of  the  original  patent." 
And  in  all  cases  of  infringement  subsequent  to  the  date  of 
the  amended  patent,  it  is  declared  to  be  valid.  The  fifteenth 
section  of  the  same  act  provides,  that,  under  the  general 
issue  and  notice,  the  defendant  may  controvert  the  truth  of 
the  specifications. 

The  ninth  section  of  the  act  of  3d  March,  1837,  provides, 
that,  where  the  patentee  has  claimed  more  than  he  has 
invented,  ^^the  patent  shall  still  be  deemed  good  and  valid 
for  so  much  of  the  invention  as  shall  be  truly  and  h(ma  fide 
his  own,  provided  it  shall  be  a  material  and  substantial 
part  of  the  thing  patented,  and  be  definitely  distinguishable 
from  the  other  parts  so  claimed  without  right  as  aforesaid." 

Now  although  the  patent  is  not  void  when  the  patentee 
claims  more  than  he  has  invented,  yet,  in  his  specification, 
he  must  state  in  what  his  improvement  consists.  He  does 
not  claim,  in  this  case,  the  invention  of  a  cooking  stove, 
but  an  improvement  on  such  stove;  but  in  no  part  of  the 
declaration  is  it  stated  what  this  improvement  is.  Had  he 
claimed  the  invention  of  the  stove,  under  the  above  statute 
of  1837,  the  invention  would  have  been  good,  so  far  as  it 
extended. 

This  is  an  essential  part  of  the  plaintifif's  case,  and 
should  be  set  out  in  the  declaration.  And  as  this  has  not 
been  done,  the  declaration  is  demurrable. 

Leave  \a  given  to  the  plaintifis  to  amend  their  declaration. 
32 
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BEFORE  JUDGE  BS^LEAN,   AT   CHAMBEBS   ON   THE    SIST  OF    OCTOBEB, 

1843. 
Brooks  and  Morris  v.  Bicknell  and  Jenkins. 


An  answer  to  an  injonction  bill,  thonph  filed  without  a  rule,  will  be  tresrted  a» 
answer;  on  a  notion  to  grant,  or  continae,  an  injunction. 

Affidavits  may  be  read,  on. both  sides,  as  to  facts  unconnected  with  (he  title. 

If  a  patentee  be  dead,  his  administrator  may  renew  the  patent. 

The  Board  on  whose'judgment  a  renewal  is  granted,  may  be  said  to  act  jvdioally. 
Their  judgment  is  not  conclusiTe  as  to  the  right;  but  of  certain  facts,  it  most  be 
considered  conclusive. 

The  specifications  of  an  improvement  of  a  machine,  must  be  so  clear  As  to  eaable 
a  person  acquainted  with  the  structure  of  such  a  machine,  to  build  c«e« 

In  sucli  description  it  is  sufficient  to  refer  generally  to  the  machine  improTed, 
without  giving  a  particular  description  of  it 

It  is  not  materia],  in  the  description,  to  say,  whether  certain  parts  of  the  wachiit 
should  be  made  of  wood  or  metal. 

Where  witnesses  differ  on  the  fact  of  an  infringement,  the  matter  should  be  snb* 
mitted  to  a  jury,  either  by  an  action  at  law,  or  an  issue  directed  by  chancery. 

A  difference  in  form,  or  proportions  only,  makes  no  difference  m  the  prindples 
of  the  machines.  If  they  operate  on  the  same  principle,  in  the  application  of  the 
power,  in  law,  the  machines  are  considered  identical. 

A  patent  is  invafid,  if  the  thing  claimed  to  have  been  invented,  has  been  made 
in  a  foreign  country,  or  described  in  some  public  work.  But  in  this,  as  on 
the  fact  of  infringement,  the  machine,  or  thing  inyented,  most  in  prindple,  be 
the  same. 

The  assignee  of  a  patent  right,  in  part,  can,  in  law,  or  equity,  sustain  a  suit,  for  a 
violation  of  the  patent,  without  uniting  the  name  of  the  patentee. 

Wright y  Coffin  and  Miner  for  complainants. 
Walker  for  defendants. 


OPINION   OF  THE  COURT. 

The  complainants  represent  in  their  bill,  that  on  or  about 
the  4th  of  December,  1828,  William  Woodworth,  now 
deceased,  was  the  inventor  of  a  certain  improvement,  or 
machine,  for  planing,  grooving,  and  tongueing  boards,  and 
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other  materials,  and  for  which,  having  complied  with  every 
legal  requisite,  he  obtained  a  patent,  dated  the  27th  of 
December,  1826,  to  him,  his  heirs,  executors,  administra- 
tors, or  assigns,  for  the  term  of  fourteen  years.  That  the 
patent,  after  the  15th  d^,y  of  December,  1836,  was  duly 
recorded  anew,  in  the  patent  o^cp,  as  required  by  law. 
That  the  patentee  having  departed  this  life  on  the  14th  day 
of  February,  1839,  letters  of  administration  were  granted 
on  his  estate,  by  the  surrogate  of  the  cpunty  of  New- York, 
to  William  W.  Woodworth.  That  afterward^  he  presented 
to  the  proper  department  of  the  government,  a  petition  for 
an  extension  of  the  patent,  and  having  in  all  things  com- 
plied with  the  law,  on  the  16th  day  of  November,  1842,  a 

I 

renewal  and  extension  of  the  patent,  for  seven  years,  were 
granted.  That  during  the  original  patent,  the  patentee 
assigned  one  half  of  his  interest  in  the  same,  to  James 
Strong,  and  afterwards,  on  the  29th  day  of  July,  1830, 
Strong  and  Woodworth,  by  deed,  transferred  to  Isaac  Col- 
lins and  Barzillai  C.  Smith,  all  their  right  under  the  patent, 
in  the  state  of  Ohio,  and  other  territory  therein  named;  and 
on  the  12th  day  of  April,  1831,  Collins  and  Smith  conveyed 
to  Lewis  Sanders  the  exclusive  right  to  make,  construct, 
use,  and  vend,  one  hundred  machines,  above  patented,  for 
the  county  of  Hamilton,  Ohio,  as  well  as  other  territory. 
That  said  Sanders,  on  the  18th  of  August,  1831,  transfer- 
red to  Thomas  D.  Gameal  and  Charles  Neave,  one  equal 
undivided  half  of  his  right.  That  Came  al  and  Neave,  on  the 
9th  of  July,  1834,  transferred  all  their  interest  in  the  patent 
to  the  complainants;  and  on  the  same  day  Sanders  con- 
veyed to  them  all  his  interest.  That  all  the  above  assign- 
ments have  been  duly  recorded  in  the  patent  office,  except 
the  assignment  to  Sanders,  which  has  been  lost,  or  mislaid. 
That  on  the  2d  of  January,  1843,  Collins  and  Smith  trans- 
feired  to  William  W.  Woodworth  their  interest  in  the 
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renewal  of  the  patent,  which  has  been  duly  recorded. 
That  Woodworth,  while  in  posBession  of  the  right,  on  the 
2d  of  January,  1843,  executed  a  certain  instrument  of  dis- 
claimer, as  to  the  exclusive  right,  or  interest,  in  circular 
saws  for  reducing  floor  planks,  or  other  materials,  to  the 
same  width,  which  was  also  recorded.  That  afterwards 
Woodworth  assigned  his  interest  in  the  renewed  patent, 
for  the  county  of  Hamilton  and  other  territory  specified,  to 
Wilson,  and  Wilson  assigned  the  same  to  the  complain- 
ants, which  assignments  are  of  record.  That  the  com- 
plainants have  been  in  the  use  of  their  right,  which  was 
well  known  to  the  defendants,  but  that  in  disregard  of  such 
right,  defendants  are  making,  or  causing  to  be  made,  set- 
ting up,  and  about  to  put  in  operation,  in  the  city  of  Cin- 
cinnati, one  or  more  machines,  for  planing  boards  and 
other  materials,  or  have  made,  set  up,  and  put  in  operation, 
such  machines,  in  said  city ;  which  machines,  and  all  the 
material  parts  thereof,  are  substantially  like,  and  upon  the 
plan  of  Woodworth's.  And  they  represent  that  defendants 
have  little  or  no  property,  and  in  a  pecuniary  point  of  view 
are  wholly  irresponsible.  An  injunction  is  therefore 
prayed,  &c. 

The  answer  admits  the  emanation  of  the  patent,  the 
death  of  the  patentee,  the  appointment  of  administrator, 
the  several  assignments,  with  some  exceptions,  and  the 
disclaimer  of  the  administrator — denies  that  the  defendants 
are  not  pecuniarily  responsible — admits  the  possession  and 
use,  under  the  patent,  of  a  certain  machine,  but  denies  that 
it  is  the  machine  patented,  and  points  out  six  substantial 
difierences — denies  that  the  invention  was  Woodwortfi's, 
and  points  out  similar  machines,  used  and  patented  before 
— denies  the  validity  of  the  patent,  on  account  of  defects  in 
the  specifications,  and  points  out  seven — denies  the  validity 
of  the  renewal  to  the  administrat<H* — admits  the  construe- 
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tion  of  a  machine,  by  the  defendants,  and  gives  specifica- 
tions and  drawings ;  but  denies  that  it  is  an  infringement, 
and  points  oat  what  is  claimed  as  new. 

On  the  hearing  plaintiffs  insisted,  that  the  answer  was 
nothing  more  than  an  ajQidavit,  mitil  time  for  answering 
expii^d;  and  cited  1  Gond.  Eng.  Ghanc.  R.,  66;  1  Smith's 
Chaac«  Prac.  595. 

Defend€uits  objected  to  the  reading  of  affidavits.  Plain- 
tiffs cited  3  P.  Wms.,  255;  3  Merivale,  622;  1  Vesey,  427; 
1  Baldwin,  206. 

As  to  the  practice  in  granting  iiyunctions,  plaintiffs 
inMsted,  that  though  there  might  be  doubts  about  the 
validity  of  the  patent,  if  there  had  been  an  exclusive  use  for 
a  lengdi  of  time,  the  injunction  would  be  granted.  6 
Vesey,  707;  Phillips  on  Patents,  461;  4  Wash.  534;  9 
John.  470;  3  Merivale,  622;  1  Mad.  Ghanc.  Prac.  113;  14 
Vesey,  131.  Defendants  admitted  this  to  be  the  law ;  but 
denied  any  use  of  the  machine  patfinted,  insisting  that  it 
was  substantially  different. 

Defendants  for  tiie  present  admittpd  plaintiffs'  titie  as  set 
out:  but  opposed  the  injunotion  on  three  grounds : 

1.  The  patent  is  invalid  for  defects  in  the  specifications; 
tiiere  are  no  written  references  to  drawings,  as  required  by 
law;  and  the  description  is  too  general  and  ambiguous  to 
enable  a  practical  machinist  to  construct  a  machine.  ^ 
McLean's  R.  37.  ^  This  question  is  a  matter  for  the  court.  2 
Brock.  298.    But  the  affidavits  of  men  of  skill  may  assist. 

2.  The  administrator  cannot  renew,  but  only  the  pat- 
entee. Act  of  1836,  sec.  18.  Where  the  right  is  to  extend 
to  representatives  and  assigns,  it  is  specially  provided  for, 
as  in  sections  5,  10, 13,  and  the  latter  part  of  18.  The 
design  is  to  reward  the  inventor,  and  not  speculators. 
Raintifis  cited  Van  Hook  v.  Scttddef  et  al.^  (reported  in  New 
York  Herald  of  June  20, 1843);  and  also  claimed  that  the 
opinion  of  tiie  board  was  entitled  to  weight. 
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3.  There  was  no  infringement.  Plaintiffs  claimed  a 
particular  application,  or  combination,  of  known  piincipleB. 
Defendants  had  made  a  different  one — cited  1  Peters'  G. 
C.  R.  398;  4  Wash.  706;  2  Kent,  370;  7  Wheat.  361,  to 
show  what  amounts  to  ^  infiingement. 

Two  preliminary  points  are  made,  which  it  may  be  pro- 
per to  settle,  before  the  main  questions  are  considered. 

1.  The  effect  of  the  answer.  As  it  has  been  voluntarily 
and  prematurely  filed,  it  is  contended,  it  can  have  no  other 
effect  than  the  afiidavit  of  the  defendants,  in  regard  to  the 
motion  now  made.  It  is  true  there  has  been  no  rule  fw 
answer,  but  this  seems  to  be  no  satisfactory  reason  why  it 
should  not  be  treated  as  an  answer.  The  complainants 
call  upon  the  defendants  to  answer,  and,  on  many  points, 
the  answer  is  responsive  to  the  biU. 

By  the  fortieth  rule  of  practice,  "  a  defendant  is  not  bound 
to  answer  any  statement  or  charge  in  the  bill,  unless  spe- 
pially  and  particularly  interrogated  thereto."  And  the 
same  rule  declares,  that  if  '^  a  defendant  shall  answer  any 
ptatement  or  charge  in  the  bill,  to  which -he  is  not  interro- 
gated, only  by  stating  his  ignorance  of  the  matter  so  stated 
or  charged,  such  answer  shall  be  deemed  impertinent.'' 

From  tiiis  rule  it  is  clear  that  the  defendant  is  in  no 
default,  by  refusing  to  an^w^r  any  part  of  the  bill  to  which 
be  b  not  specially  interrogated.  And  if  he  expresses  ^^  ig- 
norance of  the  matter,  his  answer  shall  be  deemed  imperti- 
nent ;"  but  the  rule  does  not  say  that  if  the  answer  respond 
to  the  charges  in  the  bill,  it  shall  be  held  impertinent. 

By  the  fifth  section  of  the  act  of  the  2d  of  March,  17d3» 
it  is  declared,  that  '*  no  writ  of  ii\junction  shall  be  granted 
in  any  case,  without  reasonable  previous  notice  to  the 
adverse  party,  or  his  attorney,  of  the  time  of  moving  for  the 
same."  And  by  the  fifty-fifth  rule  it  is  declared,  that ''  spe- 
cial iivjunctions  shall  be  grantable  only  upon  due  notice  to 
$he  other  party,  by  the  Court  in  term,  or  by  a  judge  thereof 
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in  vacation,  after  a  hearing,  which  may  be  ex  parte,  if  the 
adverse  party  does  not  appear  at  the  time  and  place 
ordered." 

Both  from  the  statute,  and  the  rale  of  practice,  it  is  clear, 
a  hearing  of  both  parties  is  contemplated  on  an  application 
for  an  iiynnction.  And  there  can  be  no  objectioin,  it  would 
seem  to  me,  if  time  be  given,  to  an  answer  of  the  allega- 
tions in  the  bill. 

2.  An  objection  is  made  to  the  affidavits  offered  in  sup- 
port  of  the  bill,  and  in  contradiction  of  the  answer.  That 
affidavits  are  read  to  support  the  iivjunction,  on  a  motion  to 
dissolve  it,  on  the  coming  in  of  the  answer,  is  a  well  estab- 
lished rule  in  England.  Oibbs  v.  Cde,  3  P.  Wms.  255 ;  2 
£q.  Cases  Ab.  14  pi.  2 ;  Isaacs  v.  Hampage^  3  Bro.  Oh.  463 ; 
1  Ves.  jr.  427.  In  Morphet  v.  Jcmes,  19  Ves.  350,  it  is  said, 
**  there  are  many  cases  of  injunction  where  yon  may  reply 
to  the  answer  by  affidavits,  not  on  the  question  of  title,  but 
on  mere  facts,  as  in  the  instance  of  waste,  on  such  ques- 
tions of  fact  though  not  on  the  title,  affidavits  in  reply  to 
the  answer  may  be  read." 

It  is  said,  in  1  Smith's  Ch.  Pr.  505,  that  "  if  the  plaintiff, 
instead  of  applying  for  the  injunction  upon  affidavit,  waits 
unUl  tiie  defendant  has  answered,  he  must  rest  his  case 
upon  the  disclosures  made  by  the  answer,  and  he  is  not 
entitled,  either  for  the  purpose  of  obtaining  or  continuing 
an  injunction,  to  read  any  affidavits  in  support  of  his  mo- 
tion, in  opposition  to  the  answer."  But  cases  of  waste,  or 
of  mischief  analagous  to  waste,  are  an  exception  to  this 
rule,  where  the  affidavits  do  not  refer  to  title. 

The  iUegality  of  the  extension  of  the  patent,  is  the  prin- 
cipal gronnd  of  objection  to  the  complainants'  right. 

The  eighteenth  section  of  the  patent  law  of  July  the  4th, 

1836,  provides,  ^  that  whenever  any  patentee  of  an  inven- 

.tion  or  discovery,  shall  desire  an  extension  of  his  patent,  he 

may  make  application  therefor,  in  writing,  to  the  commis- 
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sioner  of  the  patent  office  "  &c.  The  secretaiy  of  state, 
the  commissioner  of  the  patent  office,  and  the  solicitor  of 
the  treasury,  constitute  a  board  to  determine  on  the  right 
of  the  applicant  to  an  extension ;  and  if  their  judgment 
shall  be  in  his  favor,  the  patent  is  extended  seven  yean 
beyond  the  original  grant  of  fourteen  years. 

This  privilege,  or  right,  it  is  contended,  is  given  to  the 
patentee,  and  to  no  other  person.  And  that  as  the  above 
extension  was  granted,  after  the  decease  of  the  patentee, 
and  to  his  administrator,  it  waa  unauthorised,  and  is  eonse- 
quently  void. 

To  William  W.  Woodworth,  the  adnunistrator  of  tke 
patentee,  Collins  and  Smith,  on  the  2d  of  Januaiy,  1848, 
transfeired  all  their  interest  in  the  renewal  of  the  patent. 
So  that  in  fact  when  the  administrator  applied  for  a  re- 
newal of  the  patent,  he  held,  as  assignee,  an  interest  in  it. 
But  the  application  for  a  renewal  was  made  by  Wood- 
worth  in  his  capacity  as  administrator  of  the  patentee,  and 
on  that  ground  the  question  must  be  considered. 

There  is  no  express  statutory  provision,  authorising  the 
administrator  of  the  patentee  to  apply  for  a  renewal  of 
the  patent. 

By  the  tenth  section  of  the  above  act,  it  is  provided,  that 
when  the  inventor  or  discoverer  dies  before  a  patent  is  ob- 
tained, his  executor  or  administrator  shall  have  the  right  to 
apply  for  and  obtain  the  patent,  in  trust,  for  the  heirs  or 
devisees  of  the  deceased.  And  in  the  thirteenth  section, 
where  the  specification  has  claimed  more  than  the  patentee 
has  invented,  and  he  is  dead,  his  executor,  administra- 
tor or  assignee,  has  a  right  to  surrender  the  patent,  and 
Ixave  the  specification  corrected. 

To  entitie  a  patentee  to  an  extension  of  his  patent,  he 
tnust  make  application  in  writing  to  the  commissioner  of 
the  patent  office,  setting  forth  the  grounds  thereof,  *^  and, 
on  the  applicant's  paying  forty  dollars,  the  conmussioner 
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eaiuies  a  notice  to  be  published  in  one  or  more  of  the  prin- 
cipal newspapers  in  the  city  of  Washington  "  &c.  stating 
« the  time  and  place  where  the  same  will  be  considered, 
that  any  person  may  appear  and  show  cause  why  the  ex- 
tension should  not  be  granted."  And  the  board,  consti- 
tated  for  this  purpose,  are  required  to  meet  at  the  time  and 
place  specified;  before  whom  the  applicant  is  required  to 
state  under  oath,  the  value  of  the  invention,  and  of  his 
receipts  and  expenditores,  sufficiently  in  detail  to  exhibit  a 
true  and  faithful  account  of  loss  and  profit  in  any  manner 
accruing  to  him  from  and  by  reason  of  said  invention." 
^' And  if  upon  hearing  it  shall  appear  to  the  entire  satis- 
faction of  the  board  that  the  term  should  be  extended,  by 
reason  of  the  patentee,  without  neglect  or  fault  on  his  part, 
having  failed  to  obtain,  firom  the  use  and  sale  of  his  inven- 
tion, a  reasonable  remuneration  for  the  time,  ingentuty 
and  expense  bestowed  upon  the  same,  and  the  introduction 
thereof  into  use,  it  shall  be  the  duty  of  the  commissioner  to 
renew  the  patent,  &c.  and  the  judgment  of  the  board  shall 
be  entered  on  record  in  the  patent  office,"  &c. 

Now  this  language  would  seem  to  limit  the  right  of 
renewal  to  th#  patentee,  not  only  from  the  use  of  his  name 
in  A.e  first  part  of  the  section,  but  firom  the  object  of  the 
grant  of  renewal,  it  being  ^^to  secure  to  him  a  reasonable 
remuneration,  for  his  time,  ingenuity  and  expense."  Bfit 
still, ''the  benefit  of  the  renewal  extends  to  the  assignee 
of  the  right,  to  the  extent  of  his  interest."  And  where  the 
assignment  of  the  whole  right  has  been  made  by  the 
patentee,  it  is  difficult  to  perceive  how  a  renewal  could 
operate  beneficially  to  him^  There  are  cases,  no  doubt,  in 
which  the  principal  expense  has  been-  incurred  by  the 
assignee,  who  has  constructed  and  introduced  the  .machine 
into  use. 

•    >  *  ■ 

In  the  case  under  consideration,  however,  the  heirs  of  the 
3d 
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patentee,  at  the  time  of  the  renewal,  held  a  principal 
interest  in  the  patent,  and  its  renewal  was  for  their  benefit 

It  is  intimated  that  the  decision  of  the  board,  as  to  the 
extension  of  the  patent,  is  conclusive,  both  as  to  the  ri^t 
granted,  and  the  mode  of  granting  it. 

There  can  be  no  donbt  that  where  a-  special  tribunal  is 
constituted,  with  full  powers  to  act  in  certain  cases,  its 
decisions,  within  the  scope  of  its  authority  are  conclusive, 
if  there  be  no  superior  supervising  tribunal.  And  in  this 
ease  the  matter  of  expense,  the  payment  of  the  money 
required,  and  the  notice,  are  conclusively  settled  by  the 
decision.  But  the  question  of  law,  as  to  the  right  of 
renewal,  by  the  administrator,  is  not  concluded. 

The  board  seem  not  to  have  acted  inconsiderately  in  the 
case.  Having  met  on  the  day  designated  in  the  public 
notice,  they  adjourned  to  the  10th  day  of  November,  1842, 
when  they  ^' heard  the  evidence  produced  before  them, 
both  for  and  against  the  extension  of  the  patent,"  and 
they,  in  the  very  words  of  the  law  granted  the  extension. 

Now,  although  this  decision  is  not  conclusive  as  to  the 
legal  right  of  the  administrator,  yet  it  cannot  be  wholly  dis- 
regarded. It  shows,  at  least,  a  practical  construction,  by 
the  executive  branch  of  the  government,  that  the  heirs  of 
the  patentee  may,  through  their  trustee,  procure  a  renewal 
of  a  patent.  There  is  nothing  in  the  spirit  or  policy  of  the 
patent  law,  against  this  construction.  On  the  contrary, 
it  is  in  accordance  with  the  principle  and  policy  of  that 
law.  The  same  reason  that  would  give  a  renewal  to  the 
patentee,  would  be  equally  strong  in  behalf  of  bis  heirs. 
If  the  term  of  the  original  grant  had  not  given  an  adequate 
remuneration  for  ''the  time,  ingenuity,  and  expense'*  of 
the  patentee;  on  every  principle  of  public  policy,  in  the 
event  of  his  decease,  there  should  be  a  renewal  for  the 
benefit  of  his  heirs. 


JULY  TERM,  1843.  259 

Biookt  and  Morrii  v.  Bickaell  and  Jenkins. 

That  a  man  should  be  secured  in  the  fruits  of  his  inge- 
nmty  and  labor,  is  a  sound  maxim  of  the  common  law. 
And  it  seems  difficult  to  draw  a  distinction  between  the 
firuits  of  mental  and  physical  labor.  But,  it  must  be 
admitted,  that  as  the  right  asserted  by  the  complainants 
arises  under  a  statute,  a  substantial  compliance  with  the 
requisitions  of  such  statute  must  be  shown.  This  seems 
to  have  been  done,  as  regards  the  renewal  of  the  patent 
in  all  the  essential  requirements  of  the  law.  If  the  law 
does  not,  in  terms,  give  the  right  of  extension  to  the 
administrator  of  the  patentee,  in  behalf  of  his  heirs,  it 
recognises  the  right  of  an  assignee  of  a  patent,  on  its 
extension;  and  in  other  cases  the  rights  of  the  adminis- 
trator and  heir  of  the  patentee,  are  recognised  and  pro* 
tected.  From  the  principle  of  the  law,  its  policy,  and 
every  consideration  connected  with  the  subject,  it  would 
seem  that  the  construction  of  the  act,  in  this  respect,  has 
been  rightfully  settled  by  the  executive  department.  In 
this  matter  the  board  may  be  said  to  have  acted  judicially. 

But  this  view  does  not  rest  alone  on  the  consideration  of 
the  policy  and  principle  of  the  law,  but  it  has  been  judi- 
dally  sanctioned  by  the  circuit  court  of  the  second  circuit. 
Judge  Thompson,  it  seems,  on  this  very  patent,  and  subse* 
quently  to  the  extension  of  it,  treated  it,  in  granting  an 
iiqunctbn,  as  a  valid  patent  No  new  patent  was  issued 
to  the  administrator,  but  a  certificate  of  the  extension  of 
the  original  patent,  in  pursuance  of  the  judgment  of  the 
board,  was  recorded.  The  rights  under  this  patent,  before 
its  extension,  remain,  in  every  respect,  the  same,  after  its  ex- 
tension. The  administrator  acts  as  the  trustee  of  the  heirs; 
he  represents  the  deceased.  And  it  would  seem  to  be  a  con- 
venient and  fit  mode  of  securing  that  remuneration,  '^  for  the 
time,  ingenuity,  and  expense"  of  the  patentee,  which  is  given 
by  law,  for  the  administrator  to  apply  for  the  renewal  of 
the  patent.    He  can  pay  the  money  and  make  the  exhibits 


260  OHIO. 

Brooks  and  Morris  v.  Bicknell  and  Jenkins. 

^ .    .  _■_■__       _      ■    _    ^  "        -   -    —   --      — ■ 

required.  In  this  duty  he  does  nothing  more  than  the  law 
requires  him  to  do,  in  regard  to  other  interests  of  the 
deceased.  Upon  the  whole,  and  for  the  purposes  of  this 
motion,  I  shall  consider  the  extension  of  the  patent,  as 
having  been  legally  granted.  It  is  argued  that  the  speci- 
fications in  this  patent,  are  essentially  defective.  If  this 
be  so,  the  right  asserted  by  the  complainants  must  fail. 

The  specifications  must  contain  reasonable  certainly. 
They  must  so  describe  the  parts  of  a  machine  as  to  enable 
a  person,  skilled  in  the  construction  of  machines,  to  build 
one.  And  if  the  patent  be  for  an  improvement,  the  im- 
provement must  be  described  with  the  same  precision. 
This  description  need  not  be  so  clear  as  to  be  understood 
by  an  individual  wholly  unskilled  in   the    structure    of 

machines. 

On  the  2d  day  of  January,  1843,  the  administrator  dis- 
claimed ''  all  and  any  exclusive  right,  titie,  property,  or 
interest,  of,  in  or  to  the  application  of  circular  saws  for 
reducing  floor  plank,  or  other  materials,  to  a  width,"  &c. 
as  stated  in  the  specifications. 

To  ^  person  unacquainted  with  the  structure  and  opera- 
tion of  machinery^  the  specifications  which  constitute  a 
part  of  the  above  patent,  may  not  be  easily  and  correctly- 
understood*  But  taking  them  in  connection  with  the  draw- 
ing by  which  they  were  accompanied,  if  the  afiidavits  of 
intelligent  machinists  can  be  relied  on,  they  describe  the 
machine  so  ^  to  enable  a  skillful  mechanic  to  construct  it 
It  is  tru^  that  several  affidavits  were  presented  by  the 
defendants,  of  persons  who  think  the  specifications  are 
defective.  Some  of  the  persons  are  represented  to  be 
mechanics,  and  well  acqjiainted  vnth  the  structure  of 
machinery.  But  the  msyonty  are  on  the  side  of  the  plain- 
tifis.  And  in  addition  to  this  it  would  seem,  that  the 
opinions  of  several  of  the  affiants,  from  their  opportunities 
and  experience,  are  lentitied  to  greater  weight  than  some; 
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of  fhe  defendants'  witnesses.  Judging,  however,  from  the 
schednle  itself,  it  seems  to  contain  notiiing  which  an  intel- 
ligent mind,  though  but  little  versed  in  mechanics,  may 
not  fiilly  comprehend.  The  moving  power  of  the  machine, 
as  described  in  the  schedule,  in  some  of  its  parts  is  stated 
in  the  alternative ;  but  this  creates  neither  doubt  nor  diffi- 
culty. The  effect  is  the  same,  whether  produced  by  one 
mode  or  the  other.  Nor  does  the  patentee  state  of  what 
material  every  part  of  the  machine  should  be  made; 
but  this  cannot  be  material.  The  principle  is  the  same, 
whether  such  part  be  composed  of  wood  or  metal. 

In  Turner  v.  Winter^  1  Term  Rep.  606,  it  is  said,  "  the 
patent  and  specification  should  be  liberally  construed." 
And  in  3  Sumn.  874,  Mr.  Justice  Story  states  it  <'  as  a  clear 
role  of  law  in  favor  of  inventions,  and  to  carry  into  effect 
the  obvious  object  of  the  constitution  and  law,  to  give  a 
liberal  construction  to  the  language  of  patents,  so  as  to 
protect  and  not  destroy  the  rights  of  real  inventors.''  The 
court,  he  says,  ^^will  in  all  cases  adopt  that  interpretation 
of  a  specification  which  will  give  the  fullest  effect  to  the 
nature  and  extent  of  the  claim  made  by  the  inventor." 

In  describing  the  improvement  of  a  machine  in  use  and 
weU  known,  it  is  not  necessary  to  state  in  detail  the 
stmetnre  of  the  entire  and  improved  machine.  It  is  only 
necessary  to  describe  the  improvement,  by  showing  the 
parts  of  which  it  consists,  and  the  effects  which  it  produces. 
Such  a  description  in  reference  to  the  machine  improved  is 
sufficient. 

An  objection  is  made,  that  it  does  not  appear  there  were 
written  references  to  the  drawings,  which  accompanied  the 
specifications.  The  act  does  provide  that  the  applicant  for 
a  patent,  ^  shall  accompany  the  whole  with  drawings  and 
written  references,  where  the  nature  of  the  case  admits  of 
drawings,"  &c.  Now  tmless  th^se  references  were  neces- 
sary to  an  understanding  of  the  improvement,  according  to 
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the  authorities  above  cited,  their  omission  cannot  vitiate 
the  patent.  The  description  of  the  machine  or  improve- 
ment, accompanied  by  a  drawing,  may  be,  in  many  cases, 
perfectly  understood  without  references. 

It  is  further  contended,  that  the  machine  set  up  by  the 
defendants,  does  not  infringe  the  patent  under  which  the 
plaintiffs  claim.  There  is  a  conflict  in  the  affidavits 
presented  by  the  parties  on  this  point.  The  weight  of  the 
evidence  produced  seems  to  be  with  the  plaintiffs.  But  as 
this  question  will  be  submitted  to  a  jury,  either  by  an  action 
at  law  or  an  issue  directed  by  this  court,  it  may  not  be 
proper  to  express  a  decided  opinion  on  the  sulyect.  It 
may  be  proper,  however,  to  remark,  that  a  mere  colorable 
or  slight  alteration  of  a  machine,  ot  a  change  in  its  propor- 
tions, gives  no  ground  for  a  patent ;  nor  can  it  shelter  an 
individual  from  the  consequences  of  an  infringement.  In 
such  cases  the  inquiry  always  is,  whether  the  principle 
of  the  two  machines  is  the  same.  If  the  principle  on 
which  the  machinery  works  is  the  same,  and  the  effect  is 
similar  in  both,  in  contemplation  of  law  the  machines  are 
identical.  A  change  in  the  position  of  the  operating  pow- 
ers, or  in  the  thing  on  which  the  effect  is  produced,  is  of 
no  importance.  Such  a  modijEication  does  not  rise  to  the 
dignity  of  an  invention.  There  must  be  an  essential  dif- 
ference in  the  application  of  the  mechanical  power,  to 
make  the  machines  dissimilar. 

Making,  using,  or  selling  a  patented  machine,  is  an 
infringement.  1  Gall.  Rep.  429.  Whittemore  v.  Cutter ^ 
Phillips  on  Pat.  361,  371. 

Is  this  a  case  for  an  i]\junction? 

In  most  cases  the  court  will  not  enjoin,  until  the  right  of 
complainant  has  been  established  at  law.  But  where  the 
injury  would  be  irreparable,  an  injunction  will  be  granted/ 
A  case  of  waste  constitutes  an  exception  to  the  general 
rule,  and  also  the  infringement  of  a  patent.     This  is 
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dearly  the  English  rale,  and  that  is  the  rule  of  this  court, 
unless  a  different  one  has  been  adopted.  It  is  insisted 
that  as  this  is  an  exception  to  the  general  rule  in  the 
English  chancery,  that  it  is  not  binding  on  this  court. 

The  rule  of  the  supreme  court  adopts  the  mode  of  pro- 
ceeding in  the  high  court  of  chancery  in  England,  in  cases 
where  no  special  rule  has  been  provided.  Now  the  rule 
applicable  in  England  to  suits  for  waste  and  on  patents,  is 
as  applicable  here  as  any  other  rule.  The  exception  con-* 
stitates  the  rule. 

The  complainants  state  that  the  defendants  have  little 
or  no  property,  and  could  not  pay  the  damages  which 
might  be  recovered  against  them  for  an  infringement  of 
the  patent.  On  this  ground,  as  well  as  on  the  ground  that 
the  complainants'  right  is  clear,  an  injunction  is  prayed. 
For  fifteen  years,  the  claimants,  under  Woodworth's  patent, 
have  ei\|oyed  all  the  rights  secured  by  it.  This  is  an 
important  fact,  and  it  cannot  be  disregarded  in  this  ap- 
pUcation.  6  Vesey,  707;  PhilUps,  401;  4  Wash.  C.  C. 
Rep.  584;  lAvirigstany.  Van  Ingeuy  0  John.  Rep.  570;  lb. 
585;  1  Mad.  Ch.  Pr.  113;  14  Ves.  131. 

The  su^^tion  that  the  improvement  for  which  Wood- 
worth  received  a  patent,  was  not  an  original  invention, 
seems  not  to  be  sustained. 

^^If  the  thing  secured  by  patent  had  been  in  use,  or  had 
been  described  in  a  public  work,  anterior  to  the  supposed 
discovery,  the  patent  is  void,  whether  the  patentee  had  a* 
knowledge  of  the  previous  use  or  description  or  not." 
Ekxms  V.  EaUm^  1  Peters'  Rep.  322.  And  this  rule  holds 
if  the  machines  are  the  same  in  principle,  though  they  may 
differ  in  proportions  and  form.  Woodward  v.  Parker  et  al. 
1  GaU.  438. 

In  Rees'  Encyclopedia,  under  the  head  of  "Planing 
Machines,"  it  appears  that  Bentham  obtained  a  patent  in 
England,  for  such  a  machine  in  1791;  and  Bramah,  for 
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a  different  one  in  1802.  But  these  machines  were  in  prin- 
ciple, stractore,  and  effect,  essentially  different  from  Wood- 
worth's.  At  least  my  mind  has  been  brought  to  this  result, 
from  an  examination  of  the  evidence  before  me. 

The  ii\}unction  heretofore  granted  in  this  case  will  be 
dissolved,  on  the  defendants  giving  bond  and  security, 
within  five  days,  in  the  sum  of  fifteen  hundred  dollan,  to 
account  to  the  plaintiffs,  &c.  should  their  right  be  finally 
established. 

Should  the  defendants  fail  to  give  the  above  security, 
the  iivjunction  will  be  continued,  on  the  plaintiffs  giving 
bond  and  security  in  the  like  sum  of  fifteen  hundred  dol- 
lars, &c. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


MICHIGAN— OCTOBER  TERM,  1843. 


Weed  and  othebs  v.  Snow. 

A  receipt  b  onljr  evidence  of  payment,  and  may  be  explained  or  contradicted  by 
parol. 

A  note  ifl  not  payment  unless  it  be  expressly  received  as  such. 

The  safety  fund  law,  which  prohibited  all  banks  subsequently  established,  from 
iataing  notes  except  they  are  payable  on  demand  and  without  interest,  applies  to  a 
bank  charter  gpranted  on  the  same  day. 

And  where  notes  are  issued  in  violation  of  such  law,  they  are  void. 

Mr.  BateSy  for  plaintiff. 

Messrs.  Williams  ^  Ten  Eyck,  for  defendants. 

OPINIOK   OF  THE  COURT. 

This  is  an  action  of  asanrnpsit  for  goods  sold  by 
plaintiffs  to  defendant,  in  May,  1838.  The  declaration 
contained  the  common  counts,  to  which  tiie  general  issue 
was  pleaded. 

On  the  trial,the  plaintiffs,  produced  the  bill  of  goods  sold 
to  the  defendant,  the  4th  May,  1838,  by  plaintiffs,  which  was 
admitted  to  be  correct. 

The  defendant  then  produced  a  receipt .  for  the  payment 
of  the  goods,  which  was  admitted  to  be  signed  by  the  agent 
of  the  plaintiffs. 

The  plaintiffs  then  offered  the  depositions  of  Richard 
O'Connor  and  others  to  prove  that  the  receipt  was  given, 
not  for  cash,  but  for  two  drafts  or  checks  made  by  defendant, 
34 
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on  the  Bank  of  Clinton :  one  for  five  hundred  dollars ;  the 
other  for  seven  hundred  and  fifty  dollars;  the  first  payable 
at  sixty  days,  the  second,  at  six  months,  payable  to  the 
order  of  Jera  Payne,  and  indorsed  by  him  and  accepted  by 
the  bank,  payable  in  current  country  notes.  That  it  was 
agreed  between  the  plaintifis  and  defendant  at  the  time 
the  drafts  were  received  they  were  not  considered  as  pay- 
ment until  paid.  This  evidence  was  objected  to,  but  the 
court  admitted  the  evidence. 

The  defendant  then  offered  in  evidence,  the  deposition  of 
E.  Warner,  cashier  of  the  bank  of  Clinton,  which  conduced 
to  prove  that  the  drafts  had  been  credited  to  the  account 
of  Charles  H.  McClure,  former  cashier  of  said  Bank,  and 
cancelled. 

To  rebut  the  presumption  of  payment  of  the  drafts  by 
the  bank,  the  plaintiffs  then  gave  in  evidence  the  proceed- 
ings in  a  court  of  chancery  of  the  state  of  Michigan,  in 
which  an  order  for  an  iiyunction  against  the  Clinton  Bank, 
was  made  by  the  chancellor,  Augtist  20th,  1838;  which 
iiyunction  was  issued  and  continued  down  to  the  pretended 
payment;  and  that  such  payment,  if  made,  was  in  violation 
of  the  injunction,  and  consequently  void.  To  this  proceed- 
ing an  objection  was  made,  but  the  evidence  was  admitted. 
Under  the  instructions  of  the  com!  the  juiy  found  a  verdict 
for  the  plaintiff's ;  and  a  motion  is  now  made  for  a  new 
trial. 

It  is  insisted  the  court  erred  in  admitting  parol  evidence 
to  show  on  what  terms  the  receipt  was  given. 

No  principle  is  better  settled  than  that  a  receipt  is  only 
prima  facie  evidence  of  payment,  and  may  be  explained, 
varied  or  contradicted,  by  parol  or  other  extraneous  testi- 
mony. There  was  nothing  in  the  natm*e  of  the  receipt 
offered  by  the  defendant,  to  distinguish  it  from  an  ordinary 
receipt.  It  contained  no  €tgreement  between  the  parties. 
Trislsr  v.   Wiilvmson^  4  Har.  &  McH.  219.     Ensign  v. 
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Webster,  1  John.  Cases  145;  House  v.  Lcnv,  2  John.  Rep. 
878;  Tucker  v.  Maxwell^  11  Mass.  Rep.  143. 

It  is  urged  that  the  drafts  were  received  in  payment. 

The  facts  proved  show  that  the  drafts  were  not  received 
inpayment;  and  whether  so  received  or  not,  was  left  to 
the  jmy.  On  this  point  the  verdict  is  sustained  by  the 
evidence. 

It  is  contended  that  the  bank  of  Clinton  was  not  subject 
to  the  safety  fund  act;  and  that  the  drafts  were  legal. 

The  first  section  of  that  act  provides,  ^'  that  any  monied 
incorporatipn  having  banking  powers,  hereafter  to  be  cre- 
ated in  this  state,  or  when  their  charter  shall  be  renewed 
or  extended,  shall  be  subject  to  the  provisions  of  that  act.*' 
Approved  28th  March,  1836.  The  act  establishing  the  Bank 
of  Clinton  was  passed  the  same  day,  and  consequently  is 
within  the  provisions  of  the  above  act. 

By  the  31st  section  of  the  safety  ftmd  act,  it  is  provided 
that  ^'no  monied  corporation  subject  to  this  act,  shall  issue 
any  biU  or  note  of  the  said  corporation,  unless  the  same 
shall  be  made  payable  on  demand  and  without  interest." 

It  is  proved  that  these  drafts  were'  accepted  by  the  bank 
before  they  were  signed  by  the  drawer,  and  from  their 
form  &ey  were  evidently  intehded  to  circulate,  and  were, 
substantially,  issued  by.  the  bank  in  payment  of  its  debts, 
or  otiierwise,  and  were,  as  we  think,  in  violation  of  the 
Slst  section  above  cited.  The  drafts  were  then  void,  as 
having  been  drawn  in  violation  of  law. 

But  if  this  were  not  the  case,  the  plaintiffs  have  not 
made  the  drafts  their  own,  by  failing  to  make  demand  of 
the  bank  when  they  were  payable,  and  giving  notice  to 
the  defendant,  with  the  same  strictness  as  is  required  on 
a  bill  of  exchange  by  the  law  merchant.  The  drafts 
were  payable  in  current  bank  notes,  by  the  acceptance, 
and  this  destroyed  their  negotiability. 
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The  admission  of  the  suit  in  chancery  against  the  Clin- 
ton Bank  was  not  erroneous,  as  it  showed  that  the  Bank 
could  not  have  paid  the  drafts  as  alleged. 

The  motion  for  a  new  trial  is  overruled,  and  judgment. 


Bank  of  iLLOfois  v.  S.  R.  Brady. 

A  bill  drawn  and  indorsed  in  Illinois,  payable  in  New  York,  derives  its  character 
from  the  Law  of  lUinoia. 

The  law  of  the  place  of  payment  will  regulate  the  interest;  but  the  liability  of 
the  indorser  depends  apon  the  law  of  the  place  where  the  indorsement  waa  made. 

The  indorsement  is  a  new  contract,  and»  like  all  other  contracts,  is  governed  by 
the  Ux  loci  contractus. 

A  defendant  may  waire  a  defect  in  a  declaration  by  pleading,  and  if  an  issue  be 
taken  on  the  £scts  of  the  plea,  by  the  repUcatioo,  the  case  mnst  turn  upon  (he  issae 
gO  made. 

But,  if  the  plaintiff  demur  to  the  plea,  the  court  should  look  at  the  first  defect 
in  pleading. 

Mr.  Wcdkery  for  the  plaintiff. 
Mr.  TalboUf  for  the  defendant. 


OPINION  OF  THE  COUItT. 

This  action  is  brought  on  a  bill  of  exchange,  drawn  l^ 
Louis  T.  Jamison,  dated  21st  February,  1837,  at  Chicago, 
Illinois,  on  Richard  Oakley,  of  the  city  of  New  York,  four 
months  after  date,  for  value  received,  payable  to  the  order 
of  the  defendant,  at  the  Fhenix  Bank  in  the  city  of  New 
York,  for  the  sum  of  twenty-five  hundred  dollars — ^whieh 
bill  was  indorsed  by  the  defendant  to  the  plaintiff. 

The  defendant  pleaded,  first,  that  suit  was  n6t  com- 
menced by  the  plaintiff  as  assignee  against  the  drawer  of 
the  bill,  as  required  by  the  statute  of  Illinob,  and  therefore 
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that  the  plaintiff  cannot  sustain  this  suit.  Second,  that 
the  time  of  payment  was  extended  by  the  plaintiff  for  a 
valuable  consideration. 

On  the  second  plea,  the  plaintiff  takes  issue,  and  demurs 
to  the  first  plea.  As  cause  of  demurrer,  it  is  alleged  that 
dae  bills  of  exchange  set  forth  in  the  declaration  were 
payable  in  the  city  and  state  of  New  York,  and  the  validity, 
nature,  and  obligation  of  the  defendant's  indorsement 
thereof  must  be  governed  by  the  law  of  the  state  of  New 
York,  and  not  of  the  state  of  Illinois. 

3d.  That  this  court  will  take  judicial  notice  of  the  laws 
of  Dlinois,  and  it  appearing  on  the  face  of  the  declaration 
that  the  bill  of  exchange  was  drawn  and  indorsed  in 
Illinois,  the  declaration  should  have  been  demurred  to. 

There  can  be  no  question  that  the  indorser  is  liable 
nnder  the  law  of  the  state  in  which  the  indorsement  is 
made.  He  undertakes  that  the  drawer  or  acceptor  of  the 
bill  shall  pay  it,  at  the  time  and  place  designated  on  the  bill, 
and  if  he  shall  fail  to  do  so,  the  indorser  binds  himself  to  pay 
the  but,  with  damages,  provided  the  legal  steps  to  make  him 
liable  shall  have  been  taken.  The  indorsement  is  a  new 
contract,  and,  like  every  other  contract,  is  governed  by  the 
Ux  loci.  The  bill  before  us  was  payable  in  New  York,  and 
the  law  of  New  York  consequently  fixes  the  rate  of  interest 
which  the  holder  of  the  bill  may  recover  against  all  who 
are  parties  to  it;  but  the  character  of  the  bill,  and  the 
liability  of  the  defendant  as  indorser,  are  regulated  by  the 
local  law.    Btory's  Conflict  of  Laws,  sec.  314. 

The  second  section  of  the  act  of  Illinois,  in  relation  to 
promissory  notes,  &c.  gives  the  right  to  an  assignee  to 
bxing  an  action  in  his  own  name  against  the  indorser,  '^if 
he  shall  have  used  due  diligence  by  the  institution  and 
prosecution  of  a  suit  against  the  maker  or  makers  of  such 
assigned  note  or  other  instrument  of  writing,"  &c.  unless  it 
be  shown  that  such  suit  would  have  been  unavailing.    No 
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iBUch  diligence  is  averred  in  the  declaration,  and  it  is 
consequently  bad.  The  plaintiff,  in  the  replication  to  the 
defendant's  first  plea,  should  have  set  out  and  averred  this 
diligence. 

In  regard  to  the  second  cause  of  demurrer,  although  the 
declaration  was  defective,  the  defendant  was  not  bound  to 
demur  to  it.  By  pleading  specially,  the  defendant  waived 
the  defect  in  the  declaration ;  and  had  the  plaintiff  replied 
as  above  suggested,  the  case  would  have  turned  upon  the 
issue  thus  joined.  But  the  demurrer  to  the  plea  cames  the 
court  back  to  the  first  defect.  The  plea  in  bar  is  good  upon 
its  face.    The  demurrer  is  sustained. 


Howe  v.  Cobb  et  al. 

Under  the  sUtnte  of  Michigan,  a  creditor**  bill  may  be  filed  on  the  retnm  of  an 
execution  by  the  proper  officer  nuUa  bona,  before  the  retnm  day  named  in  the 

writ. 
The  assignees  may  show  that  the  defendant  in  the  judgment  had  property. 
This  is  more  a  question  of  practice,  on  general  principles,  than  of  constmctioo. 

Steuxtrt  4*  •%»  for  the  plaintiff. 
Barstow  Sf  Lockwoody  for  defendants. 

OPINION   OF   THE   COURT. 

This  was  a  creditor's  bill,  ^'setting  up  a  fraudulent 
assignment  to  defendant  Hill,  by  reason  of  which  the 
execution  issued  on  the  judgment  obtained  by  the  plaintiff 
against  Cobb,  was  returned  nti&z." 

One  of  the  defendants  demurred,  and  assigned  the 
following  cause  of  demurrer  : 
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That  the  fi.  fa.  issued  on  the  above  judgment  was 
letomed  before  the  return  day  named  in  the  writ,  and 
waa,  consequently,  insufficient  to  sustain  the  bill. 

This  proceeding  is  under  a  statute  of  Michigan,  of  1838, 
Revised  Laws,  365,  25th  section,  which  provides,  that, 
''whenever  an  execution  against  the  property  of  the 
defendant  shall  have  been  issued  on  a  judgment  at  law, 
and  shall  have  been  returned  unsatisfied  in  whole  or  in 
part,  the  party  suing  out  such  execution  may  file  a  bill  in 
chancery  against  such  defendant  and  every  other  person  to 
compel  the  discovery  of  properly,  or  things  in  action  due 
to  him,  or  held  in  trust  for  him,"  &c. 

In  Smith  4*  WiUucrd  v.  Thompson^  Walker's  Rep.  1,  Chan- 
cellor Manning  held,  that  an  execution  returned  by  the 
sheriff  the  17th  May,  and  which,  on  it^  face,  was  returnable 
the  18th,  was  insufficient  to  authorise  the  filing  of  a  credi- 
tor's bill.  And  in  the  cases  of  Thayer  v.  Swijiy  and  SU^ard 
V.  Hulberty  it  was  also  held,  previously,  "  that  a  judgment 
creditor's  bill  could  not  be  sustained,  where  the  execution 
was  retomed  unsatisfied  before  the  return  day  named  in 
the  writ;  although  the  bill  was  not  filed  until  after  the 
return  day." 

In  the  case  under  consideration,  the  execution  was 
returned  a  very  short  time  before  the  return  day  in  the 
writ,  nuUa  bona.  The  marshal,  in  making  the  return,  acted 
under  a  legal  responsibility,  and  is  liable  to  an  action  for  a 
false  return.  Indeed  his  return  becomes  a  matter  of  record, 
and  is  conclusive  as  between  the  parties  to  the  judgment 
and  the  officer,  except  in  an  action  for  a  false  return.  The 
above  statute  requires  that  the  execution  shall  have  been 
returned  unsatbfied,  before  a  creditor's  bill  can  be  filed; 
and  the  only  question  is,  whether  the  return  before  the  day 
nsunaed  in  the  writ  authorises  this  proceeding.  We  are 
inclined  to  think  that  where  the  marshal  has,  under  his 
responsibility,  returned  the  execution,  being  liable  for  a 
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false  return,  a  bill  may  be  filed  by  the  creditor.  The 
object  of  the  statute  clearly  was,  that  before  the  bill  was 
filed  there  should  be  record  evidence  of  the  defendant's 
inability  to  pay  the  judgment;  and  this  is  shown  by  the 
return  in  this  case.  We  are  not  prepared  to  say,  that  the 
assignees,  as  charged  in  the  bill,  may  not  allege  in  their 
answer,  and  prove  on  the  hearing,  that  the  defendant  in 
the  judgment  has  property,  of  which  the  whole  or  a  part  of 
the  judgment  might  be  levied. 

It  is  insisted,  that  this  court  will  follow,  as  has  often 
been  ruled,  the  settled  construction  of  a  state  statute. 
This  is  admitted,  but  the  point  before  us  is  more  a  question 
of  practice  than  of  construction.  It  arises  upon  general 
principles,  as  at  what  time  an  execution  may  be  returned 
by  the  marshal  or  sheriff.  Upon  the  whole,  we  think  that 
from  the  character  of  the'  proceeding  and  the  rights 
involved,  a  very  technical  rule  on  this  subject  is  neither 
called  for  nor  justified.  The  bill  was  filed  before  the  return 
day,  but  the  process,  we  understand,  was  not  served  until 
afterwards. 

The  demurrer  to  the  bill  is  overruled. 


Kemble,  Jewett  &  Co.  v.  Lull  &  Draper. 

Where  an  order  is  drawn  on  A,  in  favor  of  B,  if  in  funds,  its  acceptance  by  A,  is 
Evidence  that  he  had  in  his  hands  foods  of  the  drawer. 

On  soch  an  order  B  maj  maintain  an  action  against  A,  and  his  admission  of 
foods  in  his  haods  by  the  acceptance,  shows  a  consideration. 

Parol  proof  is  not  admissible  to  show  the  meaning  given  by  the  parties,  to  cer- 
iun  words  in  a  written  instrument,  the  words  beiog  free  from  ambiguity. 

It  is  too  late  to  offer  eTidence  in  chief  after  t)ie  testimony  has  closed. 

Jndgmeot  will  not  be  arrested  where  no  consideration  is  specially  alleged,  if  the 
instrument  declared  on  purports  a  consideration,  or  shows  upon  its  face  that  the 
assumpsit  was  for  a  raluable  consideration. 
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Mr.  Joy  for  the  plaintiff. 
'  Mr.  Bomeyn  for  the  defendant. 

OPINION  OF  THE  COURT. 

This  action  is  brought  upon  the  following  instrument: 
"  Pontiac,  June  21st,  1841 .  $700.  On  the  13th  day  of  May, 
1842,  pay  to  Kemble,  Jewett  &  Co.  seven  hundred  dollars, 
if  in  funds,  and  place  the  same  to  my  account.  W.  J. 
Neuson."  Directed  to  Messrs.  Lull  &  Draper,  and  which 
was  accepted  by  them. 

The  first  count  was  on  the  order,  and  the  plaintiffs) 
averred  that  when  the  same  became  payable,  a  demand 
of  payment  was  made  of  the  defendants,  which  was 
refused.  Th^re  was  also  a  general  count  for  money  had 
and  received. 

A  general  verdict  for  the  plaintiffs  was  rendered  by  th^ 
jury,  and  a  motion  is  now  msule  for  a  new  trial,  on  points 
reserved. 

1.  The  court  has  no  jurisdiction. 

This  is  endeavored  to  be  maintained  on  the  assumed 
ground  that  Nelson  is  the  assignor  of  the  plaintiffs,  and  it 
is  not  shown,  that  he  could  have  sued  for  the  demand  in 
this  court,  in  his  own  name. 

Nelson  is  not  an  assignor  in  the  sense  contended.  He 
gave  an  order  on  the  defendants,  in  favor  6f  the  plaintiffs, 
for  the  sum  in  controversy,  which  was  accepted.  He  is 
no  more  an  assignor  than  the  drawer  of  a  bill  of  exchange 
is  assigfnor  to  the  drawee.  It  is  the  recognition  of  a 
debt  by  Nelson,  due  to  the  plaintiffs,  and  the  defendants, 
by  their  acceptance,  promise  to  pay  to  the  plaintiffs  the 
sum  named. 

2.  It  is  contended  the  instrument  is  not  a  bill  of  ex- 
change ;  that  it  does  not  purport  a  consideration,  and  that 
there  is  no  promise  to  pay  the  plaintiffs. 

35 
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The  acceptance  is  an  undertaking  to  pay  the  amount  of 
the  or^er  to  the  plaintiffs.  As  the  order  was  contingent, 
on  the  fact  of  having  funds,  it  is  not  a  bill  of  exchange, 
nor  has  it  the  properties  of  such  an  instrument.  But  as 
the  order  was  drawn  on  the  fimds  in  the  hands  of  the 
acceptors,  after  their  acceptance  they  cannot  aUege  a 
want  of  consideration.  At  what  time  this  order  was  ac- 
cepted does  not  appear,  but  it  is  in  evidence  that  funds  of 
the  drawer  were  in  the  hands  of  the  acceptors  at  the  time, 
and  they  were  authorised  to  retain  in  their  possession,  the 
means  to  meet  the  draft.  But  whether  this  was  done  or 
not,  they  are  equally  bound  to  pay  the  money,  and  having 
incurred  this  liability  to  the  plaintiffs,  boTia  fidcy  and  on  a 
sufEcient  consideration,  they  cannot  set  up  as  a  defence  a 
want  of  consideration  between  the  drawer  of  the  bill  and 
the  plaintiffs.  Robertson  v.  Fauntelrcyy  S.  J.  B.  Moore, 
Rep.  10.     LUly  v.  Hays^  5  Adel  &  Ellis,  554. 

3,  It  is  insisted  that  the  court  should  have  left  the  con- 
struction of  the  instrument  to  the  jury;  and  should  not  have 
rejected  parol  proof  offered  to  show  what  construction  was 
given  by  the  parties  to  the  words,  "if  in  funds."  It  is 
sufficient  to  say  that  the  parol  proof  was  not  offered  until 
the  close  of  the  testimony,  when  it  was  too  late  to  offer 
evidence  in  chief.  But  the  evidence  was  inadmissible, 
had  it  been  offered  at  the  proper  time.  The  language  of 
the  instrument  is  not  ambiguous,  and  it  was  the  duty  of 
the  court  to  construe  it. 

4.  A  motion  is  also  made  in  arrest  of  the  judgment,  on 
the  ground  that  the  special  count  is  defective  in  not  alleging 
a  consideration.  In  this  court  the  instrument  is  set  out, 
audits  acceptance,  and  this  for  reasons  above  stated,  shows 
a  consideration. 

The  motions  for  a  new  trial  and  in  an:^st  of  judgment 
are  overruled. 
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Draper  v.  Bissel  &  Comstock. 

After  the  dissolation  of  the  partnership,  one  partner  has  no  power  to  bind  the 
late  firm  bj  giving;  a  note  for  a  partnership  debt. 

Bot  where  one  partner  is  authorised  by  ^e  advertisement,  giving  notice  of  the 
disK>liition,  that  he  is  authorised  to  settle  all  accounts,  for  and  against  the  firm,  it  is 
boond  by  his  settlements,  though  he  may  not  be  authorised  to  give  a  new  inatm- 
ment  for  the  payment  of  the  amount. 

In  England  the  rule  is  different. 

Where  notes  are  given  by  one  partner,  under  the  above  circumstances,  and  sub- 
sequently the  other  partner  promise*  to  pay  the  notes,  it  is  a  ratification  of  the 
power. 

Messrs.  Bates  ^  Joy,  for  the  plaintiff. 
Mr.  Handy  for  the  defendants. 

OPINION   OF   THE   COURf. 

This  action  is  brought  on  three  promissory  notes,  signed 
by  the  defendants,  as  partners,  for  the  sum  of  twenty-six 
hundred  dolla^rs.  They  were  made  payabjie  to  Goddard, 
and  by  him  were  indorsed  to  the  plaintiff. 

Bissel,  one  of  the  defendants,  having  taken  the  benefit 
of  the  bankrupt  act,  was  sworn  as  a  witness,  and  he  stated 
that  the  notes  were  executed  by  him,  the  day  after  the 
partnership  was  dissolved,  under  a  public  notice  of  the  dis- 
solution, and  that  ^'he  was  authorised  to  settle  all  demands 
for  and  against  the  late  firm." 

It  is  a  well  established  principle  in  the  supreme  court, 
and  indeed  generally,  by  the  courts  in  this  country,  that 
after  the  dissolution  of  the  partnership,  neither  partner  can, 
by  any  note  or  bill,  bind  the  firm  for  a  partnership  debt, 
though  the  rule  seems  to  be  different  in  England.  And  I 
am  not  prepared  to  say  that  the  English  decisions  on  this 
point  are  not  better  sustained  on  principle,  than  the  Amer- 
ican.    BesjAam  v.  Patterson  4*  Walter,  2  McLean's  Rep.  87. 
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But  in  this  case  it  is  insisted  that  Comstock  is  bound,  by 
the  authority  given  to  Bissel  in  the  advertisement;  and 
also  by  an  express  reco^ition  of  the  validity  of  the  notes. 

Bissel  was  authorised  to  settle  all  demands  for  and 
against  the  late  firm,  and  it  would  seem  that  this  was  a 
clear  authority  to  bind  his  late  partner  by  a  settlement, 
if  it  did  not  authorise  him*  to  give  notes  binding  the  late 
firm  for  the  balances  due  by  it.  But,  however  this  may 
be,  we  can  entertain  no  doubt  that  Comstock  ratified  the 
power  of  Bissel  by  agreeing  to  pay  the  notes,  &p. 

Verdict  for  the  plaintiff*  and  judgment. 


Hayden  v.  Davis  &  Hopkins. 

Where  a  bank  is  prohibited  by  law  from  issuing  any  bill  or  note  not  payable  on 
demand  and  without  interest,  under  a  penajty,  any  instrument  issued  in  riolation  of 
the  act  is  void. 

An  acceptance  of  a  draft  is  within  the  law. 

A  parol  bond  to  indemnify  the  person  who  signed  such  draft  is  void,  becanse  it  is 
connected  with  a  vgid  instrument. 

The  bond  was  executed  in  Michigan,  but  it  related  to  a  New  York  transaction, 
which  was  void  by  the  laws  of  that  state,  and  this  vitiates  the  bond. 

Mr.  Romeyuy  for  the  plaintifi*. 
Mr.  EmmonSy  for  defendants. 

OPINION   OP  THE  COURT. 

This  suit  is  brought  on  a  bond  given  by  George  W. 
Tracy,  George  Davis,  and  Charles  A.  Hopkins,  in  the  penal 
sum  of  twelve  thousand  dollars,  dated  the  5th  of  July,  1841, 
conditioned,  that  the  obligors  shall  pay,  or  cause  to  be  paid, 
certain  drafts  or  bills  of  exchange  drawn  on  the  cashier  of 
the  Phenix  Bank  of  Buffalo,  part  drawn  by  the  plaintiff  in 
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favor  of  Lewis  Eaton  and  otheni — ^part  by  Lewis  Eaton  in 
favor  of  plaintiff— which  drafts  amount  to  the  sum  of  five 
thousand  eight  hundred  and  ninety-eight  dollars,  payable 
at  future  and  different  periods ;  which  drafts  were  given  in 
payment  of  a  contract  made  the  6th  of  June,  1840,  between 
D.  Balentine,  by  T.  Treadweli,  his  attorney,  of  the  one  part, 
and  R.  N..  Hayden  and  one  Lewis  Eaton,  of  the  other  part, 
for  the  sale  and  purchase  of  one  thousand  three  hundred 
and  thirty-one  shares  of  stock  in  the  Bank  of  Constantine, 
in  the  state  of  Michigan,  and  shall  fully  discharge  the  said 
R.  N.  Hayden  firom  all  liabilities  for  or  on  account  of  the 
same,  and  shall  fiilly  indemnify  and  save  harmless  the  said 
R.  N.  Hayden  of  and  from  all  suits,  &;c.  then  the  obligation 
to  be  void,  &c. 

The  defendants  pleaded  that  it  was  agreed  the  above 
drafts  should  be  accepted  by  the  Phenix  Bank  of  Buffalo, 
before  they  were  received  in  payment  for  said  stock;  that 
they  were  so  accepted  by  A.  K.  Eaton,  cashier,  and  Lewis 
Eaton,  president,  which  was  in  violation  of  law,  &c. 

Plaintiff  replied,  that  the  contract  of  purchase  was  made 
at  Constantine,  in  Michigan,  and  was  transferred  to  plain- 
tiff and  Eaton  by  Balentine,  at  the  above  place ;  that  five 
thousand  dollars  were  paid  by  plaintiff  and  Eaton  to  the 
said  Balentine  in  part;  and  for  the  residue  of  said  consider- 
ation the  drafts  were  executed  and  delivered  to  Balentine, 
which  remain  unpaid ;  that  the  said  plaintiff  and  Eaton,  at 
Buffalo,  at  the  instance  of  the  defendants  and  George  W. 
Tracy,  assigned  and  transferred  all  of  the  stock  to  defend- 
ant Hopkins,  and  the  same  was  thereupon  accepted  and 
received  by  the  said  Hopkins;  and  the  plaintiff  further 
avers  that  as  the  consideration  of  the  said  transfer  and 
sale,  it  was  then  and  there  agreed  that  the  said  defendant 
and  the  said  Davis  should  pay  said  drafts,  and  should 
execute  their  bond  therefor,  &c. 
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To  this  the  defendants  demurred. 

The  pleadings  raise  the  question,  whether  the  drafts,  for 
the  payment  of  which  the  bond  was  executed  by  the 
defendants,  were  legal. 

In  the  General  Statutes  of  New  York,  page  63,  sec.  4,  it 
is  provided,  that  '^no  banking  association,  or  individual 
banker,  as  such,  shall  issue  or  put  in  circulation  any  bill  or 
note  of  said  association  or  individual  banker,  unless  the 
same  shall  be  made  payable  on  demand,  and  without 
interest.  And  every  violation  of  this  section  by  any  officer 
or  member  of  a  banking  association,  or  any  individual 
banker,  shall  be  deemed  and  adjudged  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both,  in  the  dis- 
cretion of  the  court,"  &c.     lb.  73,  sec.  4. 

A  construction  was  given  to  this  statute,  in  Smith  v. 
Strong  J  2  Hill,  241,  in  which  it  was  held  that  an  acceptance 
made  in  violation  of  it  was  void.  The  law  being  a  general 
one,  all  are  bound  to  take  notice  of  it.  And  on  general 
principles  there  would  seem  to  be  no  doubt,  that  any  con- 
tract expressly  prohibited  by  law  is  void.  Brudy  v.  Big- 
naldy  5  Bam.  &  Aid.  335;  Com.  on  Contracts,,  66;  Songter 
V.  Hughes,  1  Maule  &  Selw.  593;  Bell  v.  ScoUy  Ibid.  794; 
Chitt.  on  Contracts,  420, 422, 423 ;  Story's  Conflict  of  Laws, 
sec.  247. 

The  bond  is  not  for  the  payment  of  money,  but  to  indem- 
nify  the  plaintiff  against  the  above  drafts.  On  a  mere 
bond  of  indemnity,  no  action  can  be  sustained  until  the 
party  is  damnified.  The  drafts  are  unpaid,  and  it  does  not 
appear  from  the  pleadings  how  and  to  what  extent  the 
plaintiff  has  been  injured  by  drawing  and  being  connected 
with  the  drafts.  But  do  the  invalidity  of  these  drafts  avoid 
the  bond?  Of  this  there  would  seem  to  be  no  doubt,  if  the 
bond  grew  out  of  or  was  connected  with  the  drafts.  The 
rule  is,  that  ''where  the  contract  grows  immediately  out  of 


OCTOBER  TERM,  1843.  279 


Bleeker  v.  Hyde. 


the  illegal  act,  or  is  connected  with  it,  justice  will  not  lend 
its  aid  to  enforce  it."  4  Wash.  C.  G.  207,  and  authorities 
above  cited. 

The  bond  was  executed  in  Michigan,  but  it  relates  to  a 
New  York  transaction,  which  is  void  by  the  laws  of  that 
state,  and  this  vitiates  the  bond. 

The  demurrer  to  Ihe  replication  is  sustained. 


Ble£K£r  v.  Hyde. 

A  letter  of  credit,  to  a  particular  firni,  and  which  guaranties  the  payment,  will 
not  bind  the  guarantor,  if  the  purchase  be  made  uf  other  persons. 

Such  a  contract  is  not  to  be  extended  beyond  the  manifest  intention  of  the 
parties. 

Bat  where  the  goods  were  purchased  in  the  name  of  the  guarantor,  and  he 
examines  the  invoices  and  appro? es  of  the  same,  he  is  clearly  boand. 

And  especially  is  he  bound,  if  he  take  possession  of  the  goods,  with  the  view  of 
preventing  a  loss. 

Under  sach  circnmstances  no  notice  of  the  acceptance  of  the  guaranty  was 


Messrs.  Joy  ^  Lockiwody  for  the  plaintiff. 
Messrs.  Budl  Sf  Wet/ieraUy  for  defendants. 

OPmiOir   OP  THE  COURT. 

The  defendant  gave  the  following  letter  of  credit: — 
'^Messrs.  Erastus  Corney  &  Go.  New  York.  Gentlemen,  I 
hereby  authorise  Messrs.  A.  &  D.  WalUngsford  to  purchase 
goods,  such  as  they  may  wish  to,  in  my  name  and  on  my 
account,  to  the  amoimt  of  twenty-five  hundred  dollars. 
(Signed,)  O.  M.  Hyde,  20th  Sept.  1841."  Under  this  letter 
Wallingsfords  purchased  goods  of  Gomey  &  Co.  to  the 
amount  of  $1453,  and  of  the  plaintiff  to  the  amount  of 
$1046  04. 

It  is  objected  that  the  letter  of  credit  did  not  authorise  a 
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purchase  from  the  plaintiff,  and  that  consequently  the  de- 
fendant is  not  bound. 

In  GhrarU  v.  Naybvy  4  Granch,  224,  it  was  held  that  a  let- 
ter of  credit  addressed  by  mistake  to  John  and  Joseph  Nay- 
lor,  and  delivered  to  John  and  Jeremiah  Naylor,  will  not 
support  an  action  by  John  and  Jeremiah,  for  goods  furnish- 
ed by  them  to  the  bearer,  upon  the  faith  of  the  letter  of 
credit.  A  surety  is  not  answerable  beyond  the  scope  of 
his  engagement.  Walsh  4*  Beckman  v.  Bailie^  10  John. 
Rep.  179.  Penoyer  v.  Watson^  16  John.  99.  Bobbins  v. 
Bingham^  4  John.  475. 

Although  the  letter  of  defendant  is  directed  to  Comey  & 
Co.,  yet  it  does  not  appear  from  its  language  to  have  been 
alone  intended  for  them.  The  language  is  genefal — ^^  that 
he  had  authorised  A.  &  D.  Wallingsford,  to  purchase  goods 
on  his  account  to  the  amount  of  twenty-five  hundred  dol- 
lars." He  does  not  say  he  had  authorised  the  purchase  of 
goods  from  them.  Had  such  been  the  language  of  the 
letter,  it  would  be  clear  from  the  cases  above  cited,  that, 
by  virtue  of  the  letter,  the  defendant  would  not  have  been 
bound  by  a  purchase  from  any  other  person  or  firm. 

But  the  case  does  not  necessarily  turn  upon  the  construc- 
tion of  the  letter  of  credit,  as  it  has  been  proved  that  after 
the  purchases  were  made,  the  defendant  saw  and  approved 
of  the  invoices.  And  it  further  appears  that  the  defendant 
took  the  remaining  goods  into  possession,  on  the  ground 
that  he  was  bound  to  pay  for  them.  The  goods  were 
charged  to  the  defendant  in  the  invoices. 

This  is  sufficient  to  show  that  the  defendant  approved  of 
the  purchases,  and  he  ier  consequently  bound  to  pay  for 
them. 

No  notice  of  the  acceptance  of  the  letter  of  credit,  by  the 
plaintiff,  was  necessary,  as  the  purchases  were  made  in  the 
name  of  the  defendant.  Verdict  for  the  plaintiff  and 
judgment. 
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Fellows  et  al.  v.  Hall  &  Allek. 

Baakrnptcy  thoiild  be  pleaded  at  law  and  in  equity. 
Uotil  this  U  done,  the  plaintifT  has  no  notice  of  the  bankruptcy. 
The  defendant  may  waire  his  dischai^. 

A  decree  ^ro  eorifiuao,  when  irregularly  entered,  as  a  matter  of  course,  will  be 
set  aside  on  motion. 

Messrs.  Hand  4*  Walker^  for  complainaiits. 
Messrs.  Douglass  4*  WaUcery  for  defendants. 

ornnoN  or  the  court. 

Ths  is  a  creditor's  bill.  It  was  filed  the  22d  August, 
1842.  The  l<Hh  of  October,  a  decree  pro  confesso  was 
entared  against  the  defendant  Hall,  and  on  the  10th  of 
November  ensning,  a  decree  pro  confesso  was  entered 
against  both  of  the  defendants. 

Before  the  bill  was  filed,  the  defendant  Hall  applied  to 
be  declared  a  bankmpt;  and  on  the  18th  of  September, 
18^  he  was  declared  a  bankrupt,  and  an  assignee  was 
appointed.  And  a  motion  is  now  made  to  set  aside  the 
proceedings  in  the  chanceiy  suit  after  that  date. 

The  facts  on  which  the  motion  is  founded  are  stated  in 
an  affidavit. 

Formerly  it  was  held  that  the  bankruptcy  of  a  party  to  a 
suit  abated  it,  and  lord  Eldon  so  decided  in  the  case  of 
RuseU  V.  Sharpe^  1  Yes.  &  Beams,  500.  In  RcmdaU  v. 
Miunfordj  18  Yes.  424,  his  lordship  said,  '*this  court,  how- 
ever, without  saying  whether  bankruptcy  is  or  is  not 
strictly  an  abatement,  has  said  that,  according  to  the 
coarse  of  practice  of  the  court,  the  suit  has  become  as 
defiective  as  though  it  had  abated."  And  in  MontciA  v. 
36 
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Tcoflor,  5  Yes.  615,  he  held,  if  a  defendant  becomes  bank- 
rapt  or  insolvent,  the  plaintiff  brings  the  assignees  before 
the  court  by  a  supplemental  bill,  and  if  he  neglects  to  do 
so,  and  to  prosecute  the  suit,  the  bankrupt  defendant  may 
move  to  dismiss  the  bill  for  want  of  prosecution. 

The  plea  of  bankruptcy  is  not  properly  a  plea  in  abate- 
ment. It  is  sometimes  classed  among  pleas  in  abatement 
to  the  person,  but  it  is  rather  a  plea  in  bar.  Story^a  Eq. 
PI.  sec.  726.  Until  this  plea  is  interposed,  the  plaintiff  is 
not  bound  to  take  notice  of  the  bankruptcy  of  the  defend- 
ant. He  may  indeed  waive  the  defence,  rather  than  draw 
in  question  the  validity  of  the  proceeding  in  bankruptcy. 
The  4th  section  of  the  bankrupt  act  provides  that  a  dis- 
charge and  certificate,  when  duly  granted,  '^  shall  be,  and 
may  be  pleaded  as  a  full  and  complete  bar  to  all  suits,"  &c. 

'This  is  not  a  favored  defence.  It  may  be  defeated  if  the 
discharge  was  fraudulently  obtained.  And  we  think  it 
should  be  pleaded  both  at  law  and  in  equity,  and  cannot 
be  taken  advantage  of  by  motion.  Whether  the  bankrupt 
was  guilty  of  fraud  in  obtaining  his  discharge,  may  be  a 
question  of  great  difficulty,  involving,  as  questions  of  fraud 
frequently  do,  a  great  variety  of  facts,  which  should  be 
submitted  to  a  jury.  If  the  discharge  were  obtained  before 
the  answer  was  filed,  it  should  be  set  forth  in  the  answer, 
or  be  made  the  subject  matter  of  a  plea.  If,  after  answer 
filed,  then  special  leave  should  be  given  to  the  defendant, 
that  he  may  plead  it. 

But  it  seemB  that  in  this  case  the  decree  pro  confesso  was 
prematurely  entered,  as  by  the  rules  of  court,  the  tenth  of 
October  was  the  first  rule  day  on  which  a  rule  on  the 
defendant  to  answer  could  be  entered.  The  bill  was  filed 
the  22d  August;  no  rule  could  be  taken  for  answer  on  the 
first  Monday  of  September,  as  twenty  days  had  not  elapsed 
from  the  filing  of  the  bill.  The  first  Monday  in  October 
was  the  first  rule  day  on  which  the    defendant   could 
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be  required  to  answer.  Bat  on  that  day  a  decree  pro 
canfesso  was  entered  against  Hall,  in  violation  of  our  rules 
of  practice.  On  this  ground,  the  decree  against  Hall  may 
be  set  aside,  and  all  subsequent  proceedings, 


Treadwell  v.  Cleaveland. 

The  process  on  the  defendant  in  chancerj  mast  be  served  twenty  days  before  the 
defendant  is  bound  to  appear. 

And  a  rule  for  answer,  where  the  process  has  not  been  so  senred,  is  irr^^Iar. 

A  decree  pro  confuso,  for  want  of  an  answer,  under  such  a  rule,  is  also  irr^^lar. 

And  if  a  final  decree  be  entered,  in  virtue  of  the  above  proceeding's,  the  court,  on 
motion,  will  set  the  whole  aside. 

Under  the  40th  rale,  the  defendant  i»  not  bound  to  answer,  unless  sptscial  inter- 
rogatories be  pot  in  the  bill.    Such  a  bill  is  clearly  demurrable. 

Messrs.  Bakery  Harris^  and  MQliardy  for  complainants. 
Messrs.  Douglass  ip  Walker ^  for  defendants. 

■ 

OPWION  OF  THE  COURT. 

TEffi  is  a  motion  to  set  aside  the  following  proceedings 
for  irregularity. 

The  bill  of  complaint  was  filed  the  llth  of  July,  1842. 

On  the  1st  Monday  of  September,  a  rule  for  answer  was 
taken,  and  on  the  first  Monday  of  October  following,  a 
decree  j9ro  confesso  was  entered,  which,  being  referred  to  a 
master  on  the  21st  of  the  same  month,  and  the  master's 
report  being  made  on  the  same  day,  a  final  decree  was 
entered  by  the  court. 

These  proceedings  were  wholly  irregular,  and  must  be 
set  aside.  By  the  12th  rule  in  chancery,  on  filing  the  bill, 
Ae  clerk  is  required  to  issue  the  process  of  subpcsna, 
returnable  into  the  office  on  the  next  rule  day,  or  the  next 
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but  one,  at  the  election  of  the  plaintiff,  ^  occunring  twenly 
days  from  the  issuing  thereof"  to  the  retam.  Ab  the 
month  of  August  came  in  on  Monday,  the  subposna  was 
necessarily  returnable  on  the  first  Monday  of  September. 
And  the  17th  rule  declares  that  the  appearance  day  of  the 
defendant  shall  be  the  rule  day  to  which  the  subpoena  is 
made  returnable,  '^  provided  he  has  been  served  with  pro- 
cess twenty  days  before  that  day,"  otherwise  his  appear- 
ance day  shall  be  the  next  rule  day  when  the  process  is 
returnable. 

The  process  in  this  case  has  not  been  returned,  but  it 
could  not  have  been  served  so  as  ^  make  it  returnable 
before  the  first  Monday  in  October,  and  the  defendant 
could  have  beeif  under  no  default  for  want  of  an  answer 
before  the  first  Monday  in  November.  But  the  decree  pro 
confesso  was  entered,  and  also  the  final  decree,  in  October. 
On  this  ground  the  proceedings  must  be  set  aside. 

It  may  not  be  improper  to  remark,  that  independently  of 
the  above,  the  bill  in  its  form  is  radically  defective.  By  the 
40th  rule,  it  is  declared,  "th^t  a  defendant  shall  not  be 
bound  to  answer  any  statement  or  charge  in  the  bill,  unless 
specially  and  particularly  interrogated  thereto.'^  The  above 
bill  contains  no  such  interrogatory.  And  it  is  veiy  ques- 
tionable whether  the  defendant  can  be  in  default  for  not 
answering  a  bill  which,  under  th|3  above  rule,  he  is  not 
bound  to  answer.  The  biU  is  cle^ly  demurrable  on  tips 
ground. 
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In  run  hati?ib&  of  Ankbim,  a  Bankrupt. 

A  petition  ipnder  the  bankrapt  law,  filed  on  the  3d  March,  1645,  the  daj  the  law 
waa  repealed,  it  within  the  taking  of  that  act. 

Formerlj  acts  of  parliament  were  held  to  take  effect  from  the  commencement  of 
the  lefffion. 

And  bjr  this  relation  penalties  amounting  to  forfdtore  of  life  were  incnrred. 

This  i^fBM  afterwards  remedied  hj  statute. 

The  act  repealing  the  general  bankrupt  law,  saved  all  cases  commenced  before 
the  passage  of  the  repealing  act. 

If  by  a  l|ction  of  law  this  act  can  be  made  to  relate  to  any  time  before  the  actual 
pesss^  of  it,  it  b  liable  to  the  same  objection  as  the  Knglish  fbimer  rule. 

The  maxim  that  the  fraction  of  a  day  is  not  recognised  in  law,  cannot  be  made  to 
operate  cruelly  and  unjustly. 

A  liberal  coasfrqction  may  be  given  to  the  repealing  act,  in  fsvor  of  the  remedial 
proceediags  nndef  the  general  bankrupt  law. 

An  application  for  a  discharge  in  this  case,  is  but  the  extension  of  the  original 
proceeding. 

JBar$taiOf  ft>r  plaintiff. 
fijff  for  defendant 


OPmiON  OF  THB  COPRT. 

At  llie  suit  of  his  creditors^  the  pptitlonfur  }if^ving  been 
4^aied  a  bankrupt,  filed  a  petition  for  his  discharge  on. 
the  8d  Marohy  1843,  and  the  only  question  in  the  case  is^ 
whether  it  was  filed  in  time.  Tl^s  question  has  been  cer- 
tified to  0iis  court,  under  the  bp^nkrupt  act,  firom  the  dis- 
trict court 

The  act  repealiiig  the  general  bankrupt  law,  was  passed 
the  3d  March,  1843,  and  provided  that ''  (the  repeal,)"  ''  shall 
not  afifeot  any  case  or  proceeding  in  bankruptcy,  com- 
menoed  before  the  passage  of  that  act" 

In  Matihewi  v.  Zcme^  7  Wheat*  164,  the  court  say,  ^^the 
kno^wn  rule  being,  that  the  statute^  for  the  commence*^ 
nent  of  which  no  time  is  fixed,  commences  from  its  date." 
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In  England,  it  was  long  held  that  "eveiy  statate  begins  to 
have  effect,  unless  a  time  for  its  commencement  is  therein 
mentioned,  from  the  first  day  of  that  session  of  parliament 
in  which  it  is  made."  Bacon's  Ab.  636,  Let.  C;  and  this 
was  applied  to  criminal  as  well  as  civil  cases.  In  the  case 
of  the  King  v.  Thurston,  1  Leo.  Rep.  91,  by  this  relation, 
an  act  was  made  murder,  which  was  not  so  when  the  act 
was  committed.  And  this  rule  of  construction  was  sanc- 
tioned by  the  house  of  lords.  Attorney  Gtn,  v.  Pantery  6 
Bro.  P.  C,  533.  The  monstrous  ii\justice  of  this  was  reme- 
died by  the  statute  of  the  33  George  III.  ch.  13,  which 
declared  that  statutes  should  have  effect  only  from  the  time 
they  received  the  royal  assent. 

It  is  unaccountable  that  this  construction  should  have 
been  continued  by  the  English  courts  down  to  the  year  1772. 
Nothing  could  show  more  forcibly  with  what  pertinacity 
enlightened  judges  adhere  to  an  established  construction  of 
statutes.  This  is  not  objectionable,  where  no  ii^justice  is 
done  to  private  rights  by  the  construction.  But  where,  as  in 
the  above  case,  the  law  was  made  to  have  a  retrospective 
effect,  even  to  the  forfeiture  of  life,  it  is  a  reproach  to  liie 
tribunals  of  justice.  In  our  government,  such  a  statate 
would  be  ex  post  facto,  and  in  violation  of  the  constitution 
of  the  United  States.  The  injustice  of  this  construction  in 
regard  to  civil  rights,  is  equally  clear,  except  where  the 
provision  is  of  a  remedial  character.  Chancellor  Kent,  1 
Comm.  455,  says,  ^'  a  retroactive  statute  would  partake  in 
its  character  of  the  mischiefs  of  an  ez  post  facto  law,  as  to 
all  cases  of  crimes  and  penalties ;  and  in  every  other  case 
relating  to  contracts  or  property,  it  would  be  against  every 
sound  principle." 

The  rule  of  construction  in  this  country,  is  that  a  statate 
takes  effect,  if  not  otherwise  provided,  on  the  day  of  its 
passage,  including  that  day.  Now  this  embraces  the  prin- 
ciple repudiated  by  the  British  statute.    And  no  better 
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reason  is  given  than  that  the  fraction  of  a  day  cannot  be 
recognized  in  law;  and  as  the  statute  was  passed  on  the 
3d  of  March,  that  day  must  necessarily  be  included. 

That  to  notice  the  fraction  of  a  day  would  be  productive 
of  inconvenience,  is  readily  admitted.  In  most  ccises  where 
no  rights  are  impaired  by  the  statute,  there  could  be  no 
ground  of  complaint;  but  suppose  a  legislature  should 
make  a  certain  act  a  capital  offence,  and  the  law  should 
take  effect  on  the  day  of  its  date,  could  an  individual  be 
punished  under  it,  for  an  act  done  on  the  same  day,  but 
before  the  statute  was,  in  fact,  passed.  If,  in  such  a  case 
an  individual  could  be  punished,  it  would  be  in  virtue  of  a 
fiction  of  law ;  and  there  is  no  difference  in  principle,  in 
a  fiction  that  shall  give  the  act  a  retroactive  effect  of  half 
a  day  or  hedf  a  year.  In  the  one  case,  as  well  as  in  the 
other,  when  the  act  complained  of  was  done,  it  was  inno- 
cent, but  a  statute,  subsequently  passed,  makes  it  penal. 
And  if  punishment  in  the  one  case  can  be  inflicted,  it  may 
be  in  the  other.  The  only  difference  is  in  time,  not  in 
principle. 

A  rule  of  construction  which  leads  to  such  a  result,  can- 
not be  a  sound  one.  like  many  technicalities  which  have 
grown  out  of  judicial  action,  the  fiction  is  sustained  neither 
by  justice  nor  reason.  So  far  as  relates  to  crime,  the  only 
reasonable  and  just  rule  of  construction  would  be,  that 
until  afler  its  promulgation  the  law  cannot  take  effect. 
Any  thing  short  of  this  might  well  be  compared  to  the  edicts 
of  the  Roman  emperor,  who  elevated  them  so  high  that  the 
people  could  not  read  them.  Indeed,  our  modem  legisla- 
tion would  be  more  cruel,  unjust  and  revolting.  By  great 
effort,  possibly,  the  edicts  might  have  been  re€ul,  but  no 
human  effort  can  read  that  which  belongs  to  the  future, 
and  which  depends  upon  contingencies.  But  after  the 
law  is  passed,  who  can  have  notice  of  it  until  it  shall  be 
published. 
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Remedial  laws  are  not  objectionable  on  this  ground. 
They  only  remove  a  technical  objection,  and  give  effect  to 
a  bona  fide  transaction,  as  was  the  intention  of  the  parties. 
But  to  aU  other  legislation  affecting  personal  rights,  the 
olyection  holds. 

In  the  case  of  Pugh  and  wife  v.  DuJce  €f  Leeds,  2  Cowper, 
714,  there  was  dmch  discussion  whether  the  words  in  a 
lease,  '^to  commtoce  from  tiie  day  of  th^  date,"  meant 
inclusive  or  exctusive  of  the  day  it  bore  date.  Lord  Mans- 
field, after  a  laborious  discussion,  overruled  his  former 
decisions,  and  came  to  the  conclusion  that  ilie  words  mi^t 
be  construed  to  include  or  exclude  the  day  of  the  date,  as 
from  the  context  might  appear  to  have  been  the  intention 
of  the  parties.  In  that  case,  as  the  validity  of  tiie  lease 
depended  upon  its  taking  effect  onl  the  day  of'  its  date,  and 
as  the  court  presumed  it  was  the  intention  of  the  parties  to 
make  a  valid  lease,  they  held  that  the  lease  took  effect  on 
the  day  it  was  dated.  But  prior  to  that  decision  the  gene* 
ral  view  had  been,  that  "from  the  day  of  the  date,"  in  an 
instrument,  exclucted  the  day  of  the  date. 

All  who  are  acquainted  with  the  history  of  legislative 
action  in  Congress  know  that  bills  ptosed  on  the  3d  of 
March,  in  what  is  called  the  short  session,  are  signed  by 
the  president  Ut6  in  the  evening  of  that  day,  kad  are  not 
published  until  s6me  days  afterwards.  But  the  repealing 
act  in  question  provides,  "that  it  shiill  not  affect  any  ease 
or  proceeding  in  bankruptcy  commenced  before  th^  passage 
of  that  act."  Now  suppose  by  a  fiction  the  repealing  law 
would  take  effect  so  as  to  include  that  day;  still  the  saving 
goes  to  the  passage  of  the  act,  and  ftot  to  tiie  time  it  took 
effect. 

Wiilere  the  computation  of  time  in  a  statute  is  to  be  from 
an  act  dorie,  the  fint  day  should  be  excluded.  Ez  parte 
Dedn;  2  Cow.  605,  606 ;  Homan  v.  Liswdl,  6  Cow.  659. 

But  this  cannot  be  considered  an  original  application  for 
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the  benefit  of  the  act.  The  petitioner  having  been  declared 
a  bankrupt  on  the  3d  of  March,  1842,  he  applied  for  his 
diflchai^e.  This  is  a  proceeding  depending  upon  the  pro- 
cedure of  his  creditors  and  inseparably  connected  with  it. 
In  fact  and  in  law,  it  must  be  considered  as  a  continuation 
of  the  former  proceeding.  In  this  view  no  doubt  can  be 
entertained,  as  the  petitioner  was  declared  a  bankrupt 
before  the  repeal  of  the  bankrupt  law. 

There  is  nothing  in  tiiis  application  to  prevent  the  court 
from  giving  a  liberal  construction  of  the  saving  in  the 
repealing  act,  with  the  view  of  carrying  out  the  remedial 
provifiions  of  the  bankrupt  law. 

Upon  the  whole,  I  think  the  petition  for  the  discharge, 
filed  the  3d  of  March,  1843,  was  within  the  statute,  as  the 
deciee  of  bankruptcy  against  the  petitioner,  in  the  form 
presented,  constitutes  a  part  of  those  proceedings;  and 
that,  consequentiy,  the  district  court  has  jurisdiction  of  the 
petition,  and  may  act  upon  it  as  the  law  authorises.  This 
opinion  may  be  certified  to  the  district  conrt. 


WiLUAMS  V.  Sinclair. 

Yfhae  a  pltiatiff  is  called  on  to  fnraigh  a  bill  of  pardcalan,  he  is  limited  ia  his 
fvoof  to  tiie  itcns  thus  made  out 

If  the  bill  be  found  to  be  erroneous,  after  the  jury  to  try  the  case  are  eropan- 
nelled,  the  plaintiff  will  have  to  suffer  a  nonsuit. 

A  Bonsuit  will  be  set  asidi,  in  the  discretion  of  the  court,  where  justice  requires  it. 

If  tbere  has  been  sarpriie,  or  the  plaintiff  has  equity,  the  nonsuit  will  be  set 

Bates  J  for  plaintiff. 
Ooodwin  4*  CoUins^  for  defendant. 
37 


290  MICHIGAN. 


WiUiams  v.  Sinclair. 


OPINION   OF   THE  COURT. 

This  action  of  assumpsit  is  brought  on  the  following 
state  of  facts:  The  defendant  was  county  treasurer  in 
1840,  and  as  such  made  sales  of  lands  at  public  auction, 
returned  as  non-resident  land  for  non-payment  of  the  taxes 
for  the  year  1837.  At  the  sale,  the  plaintiff  purchased  a 
large  number  of  tracts,  on  which  he  paid  several  thousand 
dollars,  and  received  from  the  defendant,  for  each  tract,  the 
usual  certificate  of  sale.  The  defendant,  it  is  alleged, 
added  several  illegal  items  to  the  tax  charges,  and  included 
them  in  the  aggregate  sum  for  which  each  tract  was  sold, 
thereby,  aa  the  plaintiff  insists,  rendering  the  sale  illegal 
and  void.  Of  the  sums  thus  received  the  defendant  paid 
over  to  the  county  the  tax  and  interest,  and  retained  the 
illegal  charges;  and  this  action  is  brought  to  recover  the 
amount  thus  illegally  exacted. 

On  the  trial,  the  plaintiff  having  served  the  defendant 
with  a  biU  of  particulars,  discovered  that  the  items  were 
erroneously  put  down,  submitted  to  a  nonsuit,  with  leave 
to  move  to  set  it  aside.    And  now  that  motion  is  made. 

This  motion  is  addressed  to  the  discretion  of  the  court. 
Where  a  plaintiff  has  suffered  a  nonsuit,  through  gross 
carelessness,  or  where  it  is  manifest  firem  the  trial  that  he  is 
without  merits,  the  court  will  not  set  aside  the  nonsuit 
And  in  this  respect,  it  comes  under  the  rule  applicable  to 
a  motion  for  a  new  trial.  But  where  the  plaintiff  has  been 
surprised,  or  where  it  is  clear  that  he  has  merits,  the  nonsuit 
will  be  set  aside.  This  will  be  done  on  both  grounds,  for 
the  purposes  of  justice.  As  the  court  usually  requires  the 
plaintiff  to  pay,  at  least,  the  costs  of  the  trial,  if  not  all  the 
costs  that  have  accrued,  no  hardship  is  imposed  on  the 
defendant.    If  the  defendant  acted  fraudulentiy ,  as  alleged, 
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in  charging  illegcd  items,  ad  a  part  of  the  tax,  which  items 
he  retained  and  did  not  pay  over  to  the  county  or  state,  it 
is  not  clear  that  the  plaintiff  may  not  recover  the  amount. 
He  cannot  recover  the  illegal  items  from  Ihe  owner  of  the 
land,  as  the  owner  can  only  be  charged  with  the  tax 
imposed  by  law.  The  coimty  or  state  never  having 
received  the  items,  cannot  be  called  on  to  refund  them; 
and  the  defendant  having  received  them  without  authority 
of  law,  may  be  compelled  to  account  to  the  plaintiff.  At 
least,  the  facts  show,  that  the  plaintiff  has  n  prima  facie  case. 
The  nonsuit  is  set  aside,  on  the  plaintiff's  paying  the 
costs  of  the  term. 


White  v.  How  et  al. 

A  plea  to  an  action  against  the  directors  of  a  bank,  nnder  the  Michigan  act  of 
1837,  which  makes  them  personally  liable,  where  the  bank  is  insolvent,  Ac.  which 
avers  the  notes  en  which  the  action  was  bronght  were  fraudulently  put  into  circu- 
lation, is  DO  answer  to  the  declaration. 

The  plaintiff  must  be  connected  with  the  fraud,  or  at  least  have  had  notice  of  it. 

A  bank  is  answerable  for  the  acts  of  its  agent.  And  it  is  immaterial  how  notes 
gel  into  circulation,  if  they  come  into  the  hands  of  the  holder  bonajide. 

The  proceeding  by  the  bank  conunissionen  under  the  statute  is  no  bar  to  an 
action  against  the  directors,  to  make  them  personally  liable. 

All  that  the  holder  of  the  notes  could  claim,  from  such  a  proceeding,  would  be  a 
pro  rmtm  payment  of  the  assets. 

Thai  plea  is  defective  which,  admitting  its  averments  to  be  true,  does  not  consti- 
tute a  bar  to  the  action. 

A  plea  of  bankruptcy  which  sets  out  the  certificate  and  discharge,  as  required  in 
the  4th  section,  is  good. 

Mr.  Seaman^  for  the  plaintiff. 

Messrs.  Romeyn  ^  MUes,  for  defendants. 

OPINION  OF  THE  COURT. 

This  action  is  brought  against  the  defendants,  as  directors 
of  the  Saline  Bank  of  Michigui,  charging  them  vntii  the 
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amount  of  plaintiff's  demand,  under  tlie  statutes  of  the 
state,  for  a  violation  of  law  which  regulated  tiieir  duties. 
At  October  term,  1842,  this  case  was  before  the  court  on  a 
demurrer  to  the  declaration,  which  was  overruled,  and 
leave  was  given  to  the  defendants  to  plead,  &o.  See  page 
111  of  the  present  volume. 

The  25th  section  of  the  act  of  the  15th  of  March,  1887, 
in  relation  to  banks,  declares,  that,  if  the  total  amount  of 
debts  shall  at  any  time  exceed  three  times  the  amount  of 
capital  stock  paid,  '^for  all  such  excess  and  all  deficits, 
occasicmed  by  insolvency  of  such  bank,  the  directcnrs,  in  the 
first  place,  shall  be  liable  in  their  individual  capacity,"  &c. 

The  general  issue  was  first  pleaded. 

2.  That  the  bank  notes  on  which  the  action  is  founded, 
with  others,  came  into  the  possession  and  control  of  one 
Lewis  Goddard,  who,  without  the  sanction  of  the  bank, 
fraudulently  used  the  same  for  his  own  purpose,  and  that 
the  bank  never  received  any  value  therefor.  ■  Without  this, 
that  the  notes  described  in  the  plaintiff's  declaration,  as 
held  by  him,  were  issued  by  said  bank.  To  this  plea  there 
was  a  demurrer. 

This  plea  is  bad.  It  woujid  not  be  sustainable  if  the 
action  were  against  the  bank.  It  is  a  well-established  rule 
that  every  legal  intendment  is  made  against  the  plea.  It 
does  not  show  how  the  notes  came  into  the  hands  of 
Goddard.  If  they  were  placed  in  his  hands  as  agent  of 
the  bank,  it  would  be  clearly  bound  for  any  exercise  of  bad 
faith  on  his  part,  unless  fraud  in  the  plaintiff  were  alleged, 
which  is  not  done.  But,  admit  that  the  notes  were 
obtained  by  Goddard  fradulently  and  put  into  circulation, 
if  they  come  into  the  hands  of  an  innocent  holder  in  the 
ordinary  course  of  business,  the  bank  is  bound  to  pay 
them.  The  notes  were  payable  to  bearer,  and  passed  by 
delivery.  It  is  then  a  matter  of  no  importance,  as  regards 
the  right  of  the  plaintiff,  how  the  notes  were  put  into  circu- 
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lalioiiy  if  they  came  into  his  possession  without  notice  of 
fraud  or  unfairness ;  and  as  this  is  not  averred  In  the  plea,  . 
it  cannot  be  presumed.    1  Bos.  &  Pul.  650;  Bajf  v.  Cod- 
dingtanj  5  John*  Ch.  Rep.  50  to  58;  Story  on  Agency,  451, 
453,  464  to  467.  . 

3.  The  defendants  plead  liiat  llie  bank  commissioners, 
on  the  Ist  of  November,  1838,  filed  a  bill  against  the  bank, 
under  die  act  of  the  state,  and  that  before  the  commence- 
ment  of  this  suit  John  B.  Guilteau  was  appointed  by  the 
diancellor  receiver  of  the  property  and  effects  of  said  bank, 
with  all  the  power  and  authority,  and  subject  to  all  the 
obligations  and  duties  imposed  upon  such  receiver,  by  the 
statute  in  such  case  made,  and  that  he  continued  to  be 
such  receiver  till  after  the  commencement  of  this  suit,  &c. 

And  they  further  aver,  that  before  the  commencement  of 
tliis  suit,  the  notes  were  deposited  with  said  receiver  as  a 
part  of  the  liabilities  of  said  bank,  and  were  held  by  him 
in  tnust  for  the  owners  thereof,  to  be  paid  out  of  the  assets 
of  the  bank.  And  the  defendants  aver  that  the  said  notes 
were  in  the  hands  of  the  receiver  a  long  time  after  the  suit 
was  commenced. 

This  plea  is  no  answer  to  the  declaration.  There  is  no 
averment  that  any  part  of  the  notes  were  paid  by  the 
receiver,  or  that  he  had  any  assets  in  his  hands  out  of 
whicb  they  could  be  paid.  The  proceeding  under  the 
statute  was  with  the  view  of  closing  the  operations  of  the 
bank,  and  to  secure  its  creditors.  The  present  action  is 
against  the  directors,  on  a  liability  incurred  by  them  per- 
sonally, by  excessive,  issues  of  paper.  The  proceeding^ 
I  under  the  statute  is  no  bar  to  this  action.    All  that  could 

be  claimed  by  the  defendants  is,  that  the  assets  of  the  bank 
should  be  applied  pro  rata  to  discharge  the  notes  held  by 
the  plaintiff;  but  there  is  no  averment  of  assets. 

4.  This  plea  varies  in  language  from  the  third,  but  is  not 
different  in  principle. 


I 
! 
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5.  This  plea  sets  out  the  proceeding  in  chancery, 
injunction,  receiver,  and  avers  that  at  the  time  of  the 
appointment  of  the  receiver  the  notes  were  the  property  of 
the  bank,  in  the  possession  of  itsjagents  and  officers. 

This  is  not  a  sufficient  answer  to  the  declaration.  The 
facts  of  the  plea  may  all  be  admitted,  and  yet  it  does  not 
follow  that  the  plaintiff  has  no  right  to  recover.  The 
question  is,  were  the  notes  on  which  the  action  was 
founded  the  property  of  the  plaintiff,  and  is  he  still  the 
owner,  now  that  he  asks  judgment  on  them?  A  traverse, 
then,  of  the  facts  of  the  plea  would  not  raise  the  main 
point  in  the  case,  as  to  the  right  of  the  plaintiff.  A  traverse 
must  not  be  of  matter  of  inducement,  but  of  the  main  and 
turning  points  in  the  case. 

The  same  remarks  apply  to  the  7th  plea.  Upon  the 
whole,  the  demurrer  to  the  pleas  above  enumerated  is 
sustained. 

There  is  still  a  plea  of  bankruptcy  by  Wallace,  one  of 
the  defendants.  It  is  objected  that  this  plea  is  defective, 
as  it  does  not  set  out  the  proceedings  under  which  the 
bankruptcy  was  decreed. 

The  fourth  section  of  the  bankrupt  law  provides,  that 
<<  such  discharge  and  certificate,  when  duly  granted,  shall, 
in  all  courts  of  justice,  be  deemed  a  full  and  complete  dis- 
charge of  all  debts,  contracts,  and  other  engagements  of 
such  bankrupt,  which  are  provable  under  this  act,  and  shall 
be  and  may  be  pleaded  as  a  full  and  complete  bar  to  all 
suits  brought  in  any  court  of  judicature  whatever,  and  the 
same  shall  be  conclusive  evidence,  of  itself,  in  favor  of  such 
bankrupt,"  &c.  The  plea  is  substantially  good.  It  is  not 
necessary  to  set  out  in  such  plea  more  than  the  certificate 
and  discharge  duly  authenticated.  The  above  provision 
makes  these  evidence,  and  conclusive  evidence,  unless  the 
proceedings  shall  be  shown  to  have  been  .fraudulent. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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Boyd  v.  Brown. 

'The  excliuiTe  ^rant  in  a  patent  is,  the  construction  and  nse  of  the  thiifg  patented. 

Where  the  right  consists  in  certain  instniments  by  which  a  bedstead  of  a  particu- 
lar stmctare  is  made,  the  strnctare  or  use  of  these  instruments  is  prohibited. 

A  patentee  for  a  flouring  mill  of  a  certain  structure  has  an  exclusive  right  to 
make  and  use  such  mill,  but  he  can  claim  no  monopoly  in  the  sate  of  the  flour  he 
manuftftures.  * 

The  court  will  not  enjoin  the  sale  of  a  similar  article  under  the  same  patent,  in 
a  particular  district  assigned  to  an  individual,  though  manufactured  in  a  different 
district. 

Mr.  Kenna  appeared  for  the  plaintiff. 
Mr.  Chase  for  the  defendant. 


OPINION   OP  THE  COURT. 

Ths  complainant  filed  his  bill,  representing  that  he  i»  the 
legal  owner  of  a  certain  patent  right,  within  the  county  of 
Hamilton,  in  Ohio,  fpr  making  bedsteads  of  a  particular 
construction,  which  is  of  great  value  to  him;  that  the 
defendant,  professing  to  have  a  right  under  the  same 
patent,  to  make  and  vend  bedsteads  in  Dearborn  county, 
Indiana,  which  the  complainant  does  not  admit,  but  denies; 
that  the  defendant  sends  the  bedsteads  he  manufactures  to 
HamiltoQ  county  to  sell,  in  violation  of  the  complainant's 
patent ;  and  he  prays  that  the  defendant  may  be  exvjoined 
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from    manufacturing  the    article    and  vending  it  witbiii 
Hamilton  county,  &c. 

The  defendant  sets  up  in  his  answer  a  right  duly 
assigned  to  him  to  make  and  vend  the  article  in  Indiana, 
and  that  he  is  also  possessed  of  an  improvement  on  the 
same;  and  he  denies  that  the  sales  in  Hamilton  county, 
complained  of  by  the  complainant,  are  made  at  his 
instance,  or  for  his  benefit. 

A  motion  is  now  made  for  an  injunction,  before  the  case 
is  prepared  for  a  final  hearing. 

On  the  part  of  the  complainant,  it  is  contended,  that,  by 
his  purchase  of  the  right  to  make  and  vend  the  article 
within  Hamilton  county,  he  has  an  exclusive  right  to  vend 
as  well  as  to  make,  and  that  his  right  is  infringed  b^  tiie 
sales  complained  of;  that  his  right  is  notorious,  and  is  not 
only  known  to  the  defendant,  but  to  all  those  who  are 
engaged  in  the  sales  stated. 

If  the  defendant,  who  manufactures  the  bedsteads  in 
Indiana,  be  actually  engaged  in  the  sale  of  them  in 
Hamilton  county,  it  might  be  necessary  to  inquire  whether 
this  is  a  violation  of  the  complainant's  right.  But,  as  this 
fact  is  denied  in  the  defendant's  answer,  for  the  purpoibes 
of  this  motion,  the  answer  must  be  taken  as  true,  and  that 
question  is  not  necessarily  involved. 

The  point  for  consideration  is,  whether  the  right  of  the 
complainant  is  infringed  by  a  sale  of  the  artide  within  the 
limits  of  the  territory  claimed  by  complainant 

It  is  not  difiicult  to  answer  this  question.  We  think  that 
the  article  may  be  sold  at  any  and  every  place,  by  any  one 
who  has  purchased  it  for  speculation  or  otherwise. 

There  can  be  no  doubt  that  the  original  patentee,  in 
l^elling  rights  for  counties  or  states,  might,  by  a  special 
covenant,  prohibit  the  assignee  from  vending  the  article 
beyond  the  limits  of  lus  own  exclusive  right.  But,  in  such 
a  case,  the  remedy  would  be  on  the  contract,  and  not  onder 


OCTOBER  TERM,  1843.  389 

Williams  v.  Sinclair. 

the  benefit  of  the  act.  The  petitioner  having  been  declared 
a  bankrupt  on  the  3d  of  March,  1842,  he  applied  for  his 
discharge.  This  is  a  proceeding  depending  upon  the  pro- 
cedure of  his  creditors  and  inseparably  connected  with  it. 
In  fact  and  in  law,  it  must  be  considered  as  a  continuation 
of  the  former  proceeding.  In  this  view  no  doubt  can  be 
entertained,  as  the  petitioner  was  declared  a  bankrupt 
before  the  repeal  of  the  bankrupt  law. 

There  is  nothing  in  this  application  to  prevent  the  court 
firom  giving  a  liberal  construction  of  the  saving  in  the 
repealing  act,  with  the  view  of  carrying  out  the  remedial 
provisions  of  the  bankrupt  law. 

Upon  Ae  whole,  I  think  the  petition  for  the  discharge, 
filed  the  3d  of  March,  1843,  was  within  the  statute,  as  the 
decree  of  bankruptcy  against  the  petitioner,  in  the  form 
presented,  constitutes  a  part  of  those  proceedings;  and 
that,  consequently,  the  district  court  has  jurisdiction  of  the 
petition,  and  may  act  upon  it  as  the  law  authorises.  This 
opinion  may  be  certified  to  the  district  court. 


Williams  v,  Sinclair. 

« 

Where  a  plaintiff  is  called  on  to  famish  a  bill  of  paKiculars,  he  is  limited  in  his 
proof  to  the  items  thus  made  ovt 

If  the  bill  be  foand  to  be  erroneoos,  after  the  jnrjr  to  try  the  case  are  eropan- 
nelled,  the  plaintiff  will  have  to  suffer  a  nonsnit. 

A  nonsnit  will  be  set  aside,  in  the  discretion  of  the  court,  where  justice  requires  it. 

If  then  hni  been  inrpriie,  or  the  plaintiff  has  equity,  the  noniuit  will  be  set  aside. 

BaUs^  for  plaintifi*. 
Goodwin  ^  Collins^  for  defendant. 
37 
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OPINION   OF   THE  COURT. 

This  action  of  aflsumpsit  ^is  brought  on  the  following 
gtate  of  facts:  The  defendant  was  county  treasurer  in 
1840^  and  as  such  made  sales  of  lands  at  public  auction, 
returned  as  non-resident  land  for  non-payment  of  the  taxes 
for  the  year  1837.  At  the  sale,  the  plaintiff  purchased  a 
large  number  of  tracts,  on  which  he  paid  several  thousand 
dollars,  and  received  from  the  defendant,  for  each  tract,  the 
usual  caiificate  of  saje.  The  defendant,  it  is  alleged, 
added  several  illegal  items  to  the  tax  charges,  and  included 
them  in  the  aggregate  sum  for  which  each  tract  was  sold, 
thereby,  as  the  plaintiff  insists,  rendering  the  sale  illegal 
and  void.  Of  the  sums  thus  received  the  defendant  paid 
over  to  the  county  the  tax  and  interest,  and  retained  the 
illegal  charges;  and  this  action  is  brought  to  recover  the 
amount  thus  illegally  exacted. 

On  the  trial,  the  plaintiff  having  served  the  defendant 
with  a  bill  of  particulars,  discovered  that  the  items  were 
erroneously  put  down,  submitted  to  a  nonsuit,  with  leave 
te  move  to  set  it  aside.    And  now  that  motion  is  made. 

This  motion  is  addressed  to  the  discretion  of  the  court. 
Where  a  plaintiff  has  suffered  a  nonsuit,  through  gross 
carelessness,  or  where  it  is  manifest  from  the  trial  that  he  is 
without  merits,  the  court  will  not  set  aside  the  nonsuit. 
And  in  this  respect,  it  comes  under  the  rule  applicable  to 
a  motion  for  a  new  trial.  But  where  the  plaintiff  has  been 
surprised,  or  where  it  is  clear  that  he  has  merits,  the  nonsuit 
will  be  set  aside.  This  will  be  done  on  both  grounds,  for 
the  purposes  of  justice.  As  the  court  usually  requires  the 
plaintiff  to  pay,  at  least,  the  costs  of  the  trial,  if  not  all  the 
costs  that  have  accrued,  no  hardship  is  imposed  on  the 
defendant.    If  the  defendant  acted  fraudulently,  as  alleged. 
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in  charging  illegal  items,  as  a  part  of  the  tax,  which  items 
he  retained  and  did  not  pay  over  to  the  county  or  state,  it 
is  not  clear  that  the  plaintiff  may  not  recover  the  amount. 
He  cannot  recover  the  illegal  items  from  the  owner  of  the 
land,  as  the  own^  can  only  be  charged  with  the  tax 
imposed  by  law.  The  county  or  state  never  having 
received  the  items,  cannot  be  called  on  to  refund  them; 
and  the  defendant  having  received  them  without  authority 
of  law,  may  be  compelled  to  account  to  the  plamtiff.  At 
least  the  facts  show,  that  the  plaintiff  has  a  prima  fade  case. 
The  nonsuit  is  set  aside,  on  the  plaintiff's  paying  the 
costs  of  the  term. 


WhITB  17.  How  ET  AL. 

A  plea  to  an  action  against  the  directors  of  a  bank,  under  the  Michigan  act  of 
1837,  which  makes  them  personally  liable,  where  the  bank  ia  insolvent,  &c.  which 
aTers  the  notea  vn.  which  the  action  was  brought  were  frandnlentlj  pat  into  circa- 
latioBf  is  no  anawer  to  the  declaration. 

The  plaintiff  mast  be  connected  with  the  fraud,  or  at  least  have  had  notice  of  it. 

A  bank  is  answerable  for  the  acts  of  its  agent.  And  it  is  immaterial  how  notes 
get  into  circulation,  if  they  come  into  the  hands  •€  the  liolder  honafidit. 

The  proeeeding  by  the  bank  commissioners  ander  the  statute  ia  no  bar  to  an 
action  arainat  the  directors,  to  make  them  personally  liable. 

All  that  the  holder  of  the  notes  could  claim,  from  such  a  proceeding,  would  be  a 
fro  mate  payment  of  the  assets. 

That  plea  is  defective  v^ich,  admitting  its  averments  to  be  true,  does  not  consti- 
tute a  bar  to  the  action. 

A  plea  of  bankruptcy  which  sets  out  the  certificate  and  discharge,  as  required  in 
the  4tfa  section,  is  good. 

Mr.  Seaman^  for  the  plaintiff. 

Messrs.  Bomeyn  4*  MUes,  for  defendants. 

OPINION   OF  THE  OOUBT. 

This  action  is  brought  against  the  defendants,  as  directors 
of  the  Saline  Bank  of  Michigan,  charging  them  with  the 
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amount  of  plaintiflPs  demand,  under  the  statutes  of  the 
state,  for  a  violation  of  law  which  regulated  their  duties. 
At  October  term,  1842,  this  case  was  before  the  court  on  a 
demurrer  to  the  declaration,  which  was  overruled,  and 
leave  was  given  to  the  defendants  to  plead,  &c.  See  page 
111  of  the  present  volume. 

The  25th  section  of  the  act  of  the  15th  of  March,  1837, 
in  relation  to  banks,  declares,  that,  if  the  total  amount  of 
debts  shall  at  any  time  exceed  three  times  the  amount  of 
capital  stock  paid,  ''for  ^1  such  excess  and  all  deficits, 
occasioned  by  insolvency  of  such  bank,  the  directors,  in  the 
first  place,  shall  be  liable  in  their  individual  capacity,''  &c. 

The  general  issue  was  first  pleaded. 

2.  That  the  bank  notes  on  which  the  action  is  founded, 
with  others,  came  into  the  possession  and  control  of  one 
Lewis  Goddard,  who,  without  the  sanction  of  the  bank, 
fraudulently  used  the  same  for  his  own  purpose,  and  that 
the  bank  never  received  any  value  therefor.  Without  this, 
that  the  notes  described  in  the  plaintifi*'B  declaration,  as 
held  by  him,  were  issued  by  said  bank.  To  this  plea  there 
was  a  demurrer. 

This  plea  is  bad.  It  would  not  be  sustainable  if  the 
action  were  against  the  bank.  It  is  a  well-established  rule 
that  every  legal  intendment  is  made  against  the  plea.  It 
does  not  show  how  the  notes  came  into  the  hands  of 
Goddard.  If  they  were  placed  in  his  hands  as  agent  of 
the  bank,  it  would  be  clearly  bound  for  any  exercise  of  bad 
faith  on  his  part,  unless  fraud  in  the  plaintifi*  were  alleged, 
which  is  not  done.  But,  admit  that  the  notes  were 
obtained  by  Goddard  fradulently  and  put  into  circulation, 
if  they  come  into  the  hands  of  an  innocent  holder  in  the 
ordinary  course  of  business,  the  bank  is  bound  to  pay 
them.  The  notes  were  payable  to  bearer,  and  passed  by 
delivery.  It  is  then  a  matter  of  no  importance,  as  regards 
the  right  of  the  plaintifi*,  how  the  notes  were  put  into  circu- 
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latiOB,  if  they  came  into  his  possession  without  notice  of 
fraud  or  unfairness ;  and  as  this  is  not  averred  in  the  plea, 
it  cannot  be  presumed.  1  Bos.  &  Pul.  650;  Bay  v.  Cod- 
dington,  5  John.  Ch.  Rep.  56  to  58;  Story  on  Agency,  451, 
453,  464  to  467. 

3.  The  defendants  plead  that  the  bank  commissioners, 
on  the  1st  of  November,  1838,  filed  a  bill  against  the  bank, 
under  the  act  of  the  state,  and  that  before  the  commence- 
ment of  this  suit  John  B.  Guilteau  was  appointed  by  the 
chancellor  receiver  of  the  property  and  efiects  of  said  bank, 
with  all  the  power  and  authority,  and  subject  to  all  the 
obligations  and  duties  imposed  upon  such  receiver,  by  the 
statute  in  such  case  made,  and  that  he  continued  to  be 
such  receiver  till  after,  the  commencement  of  this  suit,  &c« 

And  they  jEurther  aver,  that  before  the  commencement  of 
this  suit,  the  notes  were  deposited  vrith  said  receiver  as  a 
part  of  the  liabilities  of  said  bank,  and  were  held  by  him 
in  trust  for  the  owners  thereof,  to  be  paid  out  of  the  assets 
of  the  bank.  And  the  defendants  aver  that  the  said  notes 
were  in  the  hands  of  the  receiver  a  long  time  after  the  suit 
was  conmienced. 

This  plea  is  no  answer  to  the  declaration.  There  is  no 
averment  that  any  part  of  the  notes  were  paid  by  the 
receiver,  or  that  he '  had  any  assets  in  his  hands  out  of 
which  they  could  be  paid.  The  proceeding  under  the 
statute  was  with  the  view  of  closing  the  operations  of  the 
bank,  and  to  secure  its  creditors.  The  present  action  is 
against  the  directors,  on  a  liability  incurred  by  them  per- 
sonally, by  excessive  issues  of  paper.  The  proceeding 
under  the  statute  is  no  bar  to  this  action.  All  that  could 
be  claimed  by  the  defendants  is,  that  the  assets  of  the  bank 
should  be  applied  pro  rata  to  discharge  the  notes  held  by 
tile  plaintiff;  but  there  is  no  averment  of  assets. 

4.  This  plea  varies  in  language  from  the  third,  but  is  not 
different  in  principle. 
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5.  This  plea  sets  out  the  proceeding  in  chanceiy, 
iigtinction,  receiver,  and  avers  that  at  the  time  of  the 
appointment  of  the  receiver  the  notes  were  the  property  of 
the  bank,  in  the  possession  of  its  agents  and  officers. 

This  is  not  a  sufficient  answer  to  the  declaration.  The 
facts  of  the  plea  may  all  be  admitted,  and  yet  it  does  not 
follow  that  the- plaintiff  has  no  right  to  recover.  The 
question  is,  were  the  notes  on  which  the  action  was 
founded  the  property  of  the  plaintiff,  and  is  he  still  the 
owner,  now  that  he  asks  judgment  on  them?  A  traverse, 
then,  of  the  facts  of  the  plea  would  not  raise  the  main 
point  in  the  case,  as  to  the  right  of  the  plaintiff.  A  traverse 
must  not  be  of  matter  of  inducement,  but  of  the  main  and 
turning  points  in  the  case. 

The  same  remarks  apply  to  the  7th  plea.  Upon  the 
whole,  the  demurrer  to  the  pleas  above  enumerated  is 
Bustidned. 

There  is  still  a  plea  of  bankruptcy  by  Wallace,  one  of 
the  defendants.  It  is  objected  that  this  plea  is  defective, 
as  it  does  not  set  out  the  proceedings  under  which  the 
bankruptcy  was  decreed. 

The  fourth  section  of  the  bankrupt  law  provides,  that 
<^8uch  discharge  and  certificate,  when  duly  granted,  shall, 
in  all  courts  of  justice,  be  deemed  a  ftdl  and  complete  dis- 
charge of  all  debts,  contracts,  and  other  engagements  of 
such  bankrupt,  which  are  provable  under  this  act,  and  shall 
be  and  may  be  pleaded  as  a  full  and  complete  bar  to  all 
suits  brought  in  any  court  of  judicature  whatever,  and  the 
same  AsJl  be  conclusive  evidence,  of  itself,  in  favor  of  such 
bankrupt,^'  &c.  The  plea  is  substantially  good.  It  is  not 
necessary  to  set  out  in  such  plea  more  than  the  certificate 
and  discharge  duly  authenticated.  The  above  provision 
makes  these  evidence,  and  conclusive  evidence,  unless  the 
proceedings  shall  be  shown  to  have  been  fraudulent. 
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The  excloiive  g^rant  in  a  patent  if,  the  construction  add  us6  of  the  thing  patented. 

Wliere  the  right  consiits  in  certain  initrnments  by  which  a  bedttead  of  a  paiticik 
lar  ttTQCtnre  is  made,  the  structare  or  aae  of  these  instruments  is  prohibited. 

A  patentee  for  a  flouring  mill  of  a  certain  structure  has  an  exclusive  right  to 
make  and  use  such  mill,  but  be  caff  claim  no  monopoly  in  the  sale  of  the  flour  he 
manu&ctnrei. 

The  court  will  not  ei^oin  the  sale  of  a  similar  article  under  the  same  patent,  in 
a  particular  district  assigned  to  an  individual,  though  manufactured  in  a  different 
<fistrict. 

Mr.  Kenna  appeared  for  the  plaintiff. 
Mr.  Chase  for  the  defendant. 


OPINIQN  OF  TK&  COURT. 

Thb  c(»nplainant  filed  hie  bill,  representing  that  he  is  the 
legal  owner  of  a  certain  patent  right,  within  the  county  of 
Hamilton,  in  Ohio,  for  making  bedsteads  of  a  particular 
construction,  which  is  of  great  value  to  him;  that  the 
defendant,  professing  to  have  a  right  under  the  same 
patent,  to  make  and  vend  bedsteads  in  Dearborn  county, 
Indiana,  which  the  complainant  does  not  admit,  but  denies ; 
that  the  defendant  sends  the  bedsteads  he  manufactures  to 
Hamilton  county  to  sell,  in  violation  of  the  complainant's 
patent;  and  he  prays  that  the  defendant  may  be  ei^joined 
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from    manufacturing  the    article    and  vending  it  within 
Hamilton  county,  &c. 

The  defendant  sets  up  in  his  answer  a  right  duly 
assigned  to  him  to  make  and  vend  the  article  in  Indiana, 
and  that  he  is  also  possessed  of  an  improvement  on  the 
flame ;  and  he  denies  that  the  sales  in  Hamilton  county, 
complained  of  by  the  complainant,  are  made  at  his 
instance,  or  for  his  benefit. 

A  motion  is  now  made  for  an  ii\junction,  before  the  case 
is  prepared  for  a  final  hearing. 

On  the  part  of  the  complainant,  it  is  contended,  that,  by 
his  purchase  of  the  right  to  make  and  vend  the  article 
within  Hamilton  county,  he  has  an  exclusive  right  to  vend 
as  well  as  to  make,  and  that  his  right  is  infringed  by  the 
sales  complained  of;  that  his  right  is  notorious,  and  is  not 
only  known  to  the  defendant,  but  to  all  those  who  are 
engaged  in  the  sales  stated. 

If  the  defendant,  who  manufactures  the  bedsteads  in 
Indiana,  be  actually  engaged  in  the  sale  of  them  in 
Hamilton  county,  it  might  be  necessary  to  inquire  whether 
this  is  a  violation  of  the  complainant's  right.  But,  as  this 
fact  is  denied  in  the  defendant's  answer,  for  the  purposes 
of  this  motion,  the  answer  must  be  taken  as  true,  and  that 
question  is  not  necessarily  involved. 

The  point  for  consideration  is,  whether  the  right  of  the 
complainant  is  infiringed  by  a  sale  of  the  article  within  the 
limits  of  the  territory  claimed  by  complainant. 

It  is  not  difficult  to  answer  this  question.  We  think  that 
the  article  may  be  sold  at  any  and  every  place,  by  any  one 
who  has  purchased  it  for  speculation  or  otherwise. 

There  can  be  no  doubt  that  the  original  patentee,  in 
selling  rights  for  counties  or  states,  might,  by  a  special 
covenant,  prohibit  the  assignee  fix)m  vending  the  article 
beyond  the  limits  of  his  own  exclusive  right.  But,  in  such 
a  case,  the  remedy  would  be  on  the  contract,  and  not  ujider 
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the  patent  law.  For  that  law  protects  the  thing  patented, 
and  not  the  product.  The  exclusive  righif  to  make  and  use 
the  instruments  for  the  construction  of  this  bedstead  in 
Hamilton  county,  is  what  the  law  secures,  under  his 
assignment,  to  the  complainant.  Any  one  violates  this 
right  who  either  makes,  uses  or  sells  these  instruments 
within  the  above  limits.  But  the  bedstead,  which  is  the 
product,  so  soon  as  it  is  sold,  mingles  with  the  common 
mass  of  property,  and  is  only  subject  to  the  general  laws 
of  property. 

An  individual  has  a  patent  right  for  constructing  and 
using  a  certain  flouring  mill.  Mow  his  exclusive  right 
consists  in  the  construction  and  use  of  this  mill;  the  same 
as  the  right  of  the  complainant  to  construct  and  use  the 
instruments,  in  Hamilton  county,  by  which  the  bedstead  is 
made.  But  can  the  patentee  of  the  mill  prohibit  others 
ftom  selling  flour  in  his  district?  Certainly  he  co^d  not 
The  advantage  derived  from  his  right  is,  or  mfty  be,  the 
superior  quality  of  the  flour,  and  the  facility  with  which  it 
is  manufactured.  And  this  sufficiently  iUustritteB  the 
principle  involved  in  this  motion. 

The  injunction  is  refused. 


Ill    THE    MATTER    OF    ThOMAS    HuNTEE's     APFLICATIOM    FOE    THE 

BENEFrr  OF  THE  BaNKEUFT  LaW. 

A  demand  for  a  trial  bj  jnTy,  where  an  application  lor  the  benefit  of  the  bank- 
rupt law  it  ditmiuedf  muit  be  made  at  the  tenn  in  which  the  dediioo  it  made. 

OPINIOK   OF   THE   COUET. 

This  was  an  application  for  the  benefit  of  the  bankrupt 
law,  to  the  district  court.    The  appUcation  was  dismissed. 
38 
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Twenty-nine  days  after  this  dismissal,  the  applicant  de- 
manded a  jury. 

On  the  above  demand  the  cause  was  heard  and  continued 
under  advisement;  and  at  the  next  term  the  question  was 
certified  by  the  district  court  to  this  court,  "  whether  a  trial 
by  jury  can  be  allowed  to  the  applicant  aforesaid  on  his 
demand  by  attorney,  twenty-nine  days  after  the  refiisal 
and  record  thereof,  of  his  discharge  as  aforesaid.^^ 

In  the  fourth  section  of  the  bankrupt  law,  it  is  provided, 
that  ^'if,  upon  such  hearing,  a  discharge  shall  not  be 
decreed  to  him,  the  bankrupt  may  demand  a  trial  by  jury 
upon  a  proper  issue  to  be  directed  by  the  court;  or  he  may 
appeal  from  that  decision,  at  any  time  within  ten  days 
thereafter,  to  the  circuit  court,^'  &c. 

After  the  expiration  of  ten  days,  an  appeal  is  not 
allowed;  and  it  would  seem  to  be  reasonable  that  a 
demand  for  a  trial  by  jury  should  be  made,  at  the  term  in 
which  the  decision  is  made  against  the  application.  An 
appeal  is  made  by  entering  in  the  district  court,  or  witb 
the  clerk  thereof,  upon  record,  the  prayer  for  an  appeal. 
Now  when  the  petition  is  dismissed  there  is  a  final  deter* 
mination  of  the  cause,  and  after  the  adjournment  of  the 
court,  no  means  are  provided  by  which  the  cause  can  be 
reinstated  and  opened  for  a  jury  trial.  As  well  might  it 
be  argued  that  an  appeal  could  be  taken  after  the  lapse  of 
the  ten  days  allowed,  as  that  a  jury  trial  could  be  demanded 
after  the  a^oumment  of  the  court.  It  is  true,  there  is  no 
express  limitation  to  this  application,  as  there  is  to  an 
appeal.  But  there  is  a  necessary  limitation  to  the  term 
at  which  the  decision  of  the  court  was  entered. 

This  decision  may  be  certified  to  the  district  court. 
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Unttbd  States  v.  Pattebson. 

An  infoimer  who  receives  one-half  of  the  penalty  on  conviction  is,  notwith- 
•tanding,  a  competent  witness. 

This  is  chiefly  placed  on  the  ground  of  public  policy. 

A  payment  by  a  marshal  to  his  assistant  for  taking  the  census  in  depreciated 
paper,  is  a  violation  of  the  census  act  of  1839.  And  this  is  especially  so,  where 
good  funds  had  been  received  by  the  marshal,  to  pay  his  assistants. 

Mr.  Anthonjfy  district  attorney,  appeared  for  the  plaintiff. 
Mr.  Homer ^  for  defendant. 

OPINION   OF  THE   COURT. 

Tms  is  an  indictment  under  the  act  of  the  3d  of  March, 
1839,  in  relation  to  the  census,  the  defendant  being  marshal 
of  the  district  of  Ohio,  charging  him  vdth  retaining  from 
one  of  his  assistants  in  taking  the  census,  a  portion  of 
the  compensation  allowed  by  law  for  that  service.  The 
indictment  contained  several  counts,  charging  the  defend- 
ant with  paying  his  assistant  in  depreciated  paper,  when  he 
received  firom  the  government  funds  with  which  to  pay 
them,  equivalent  to  specie. 

The  defendant  gave  bond,  as  marshal,  in  1836.  A  certi- 
fied transcript  from  the  treasury  showed  the  transmission 
to  him  of  a  large  amount  of  treasury  notes,  and  also  a 
draft  for  $1960.17,  payable  at  sight,  on  the  order  of  the 
defendant,  on  the  receiver  of  public  moneys  at  Jefferson- 
ville. 

Mr.  Taylor  stated  that  he  acted  as  assistant  in  taking 
the  census  for  Champaign  county.  On  the  8th  of  July, 
1841,  having  received  in  part  his  compensation,  he  de- 
manded of  the  defendant  the  payment  of  the  balance. 
Defendant  said  he  could  not  pay  his  assistants  in  treasury 
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notes,  as  they  were  large,  but  that  he  had  made  an 
arrangement  to  pay  them  through  the  banks.  The  witness 
offered  to  take  treasury  notes,  but  eventually  received 
currency  which  was  at  a  discount  of  ten  per  cent. 

M^jor  Hunt  was  present  when  the  above  payment  was 
made,  and  heard  the  marshal  offer  to  pay  in  a  draft  on  the 
receiver  at  Jeffersonville,  Indiana.  Mr.  Swan  stated  that 
treasury  notes  were  worth  from  seven  to  nine  per  cent, 
above  their  face,  for  currency.  Witness  purchased  from 
the  marshal  from  five  to  eight  thousand  dollars  of  treasury 
notes,  for  which  he  paid  eight  per  cent,  in  currency.  The 
treasury  notes  were  one  per  cent,  better  than  specie. 

Mr.  Moody  stated  that  the  draft  on  Jeffersonville  for 
specie  was  worth  from  six  to  seven  per  cent  above  par  in 
bankable  phoney. 

Mr.  Espy, — cashier  of  the  Franklin  bank— the  bank  at  that 
time  was  in  a  state  of  suspension,  as  to  specie  payments — 
stated  that  defendant  had  a  deposite  of  $35,000,  which 
was  drawn  for  by  him  and  paid  by  the  bank  in  cunreney. 

The  defendaiLt  took  a  receipt  in  full  from  the  witness 
Taylor. 

This  prosecution  rests  ox^  tha  11th  section  of  the  above 
act,  wl^ch  provides,  '*  that  if  any  marshal,  in  any  district 
vnthin  the  United  States  or  territories  shall  directly  or 
indirectly  ^sk  or  demand,  or  receive,  or  contract  to  receive, 
of  any  assist^ts  to  be  appointed  by  him  under  this  act, 
any  fee,  reward  pr  compensation,  for  the  appointment  of 
such  assistant  to  discharge  the  duties  required  of  such 
assistant  under  tl^s  act,  or  shall  retain  from  such  assistant 
any  portion  of  the  compensation  €dIowed  to  the  assistant 
by  this  act,  the  s^d  marshal  shall  be  deemed  guilty  of  a 
misdemeanor  iii  office,  an4  shall  forfeit  and  pay  the  amount 
of  five  hundred  dollars  for  each  offence,  to  be  recovered  by 
suit  or  indictment,"  one-half  to  the  informer,  &c. 

An  olgection  was  made  to  the  competency  of  Taylor, 
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^who  was  the  informer,  and  who,  should  the  defendant  be 
convicted,  will  be  entitled  to  one-half  of  the  penalty. 

A  distinction  is  made  between  a  qui  tarn  action  and  one 
like  the  present.  An  informer  who  sues  for  himself  as  well 
as  for  the  state,  recovers  the  amount  of  the  penally  that  he 
is  entitled  to,  but  in  the  present  case  the  informer  does  not 
receive  it  under  the  sentence  on  the  indictment,  but  must 
sue  for  it.  This  distinction,  though  made  in  the  case  of 
the  United  States  v.  Murphy  et  al,j  16  Peters,  210,  appears  to 
me  to  be  unsustainable.  In  the  case  cited,  the  court  say, 
^'The  general  rule  undoubtedly  is,  in  criminal  cases,  as 
well  as  in  civil,  that  a  person  interested  in  the  event  of  the 
suit  or  prosecution,  is  pot  a  competent  witness.  But  there 
are  many  exceptions,  which  are  as  old  as  the  rule  itself." 
One  exception  is,  where,  from  the  nature  of  the  offence, 
there  can  be  no  conviction  if  the  party  interested  be  not  a 
witness.  1  Phill.  on  Ev.  ch.  8,  sec.  7.  ''So  cases  of  ne^ 
eessity  where  no  other  evidence  csm  be  reasonably  ex- 
pected, as  pn  indictment  for  robbery."  lb.  ch.  5,  sec.  6, 
p.  120.  "Another  exception  is,  that  of  a  person  who  is 
to  receive  a  reward  for  or  upon  the  conviction  of  the 
offender."  The  rule  is  founded  upon  public  policy,  and  is 
sustained  by  the  decision  in  16  Peters,  above  referred  to,  and 
the  authorities  there  cited.  On  these  authorities  the  court 
think  that  the  informer  in  this  case,  is  a  competent  witness. 

On  the  facts  of  the  case  the  court  instructed  the  jury, 
that  to  pay  an  assistant  in  depreciated  funds,  nominally 
calling  for  the  true  sum,  but  intrinsically  worth  seven  or 
eight  per  cent,  less,  is  a  violation  of  the  eleventh  section, 
and  subjects  the  defendant  to  the  penalty  prescribed.  That 
an  exchange  of  the  government  funds  for  currency  of  less 
value,  and  a  payment  by  the  marshal  in  such  currency  is 
clearly  within  the  mischief,  to  prevent  which  the  statute 
was  passed. 

The  jury  returned  a  verdict  of  guilty. 
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Doe  ex  dem.  Baylor,  et  al.  v,  Nepf,  et  al. 

A  demiM  in  the  name  of  a  dead  man  will  be  stricken  ont  on  motion. 
And  to,  if  the  lessor  of  the  plaintiff  be  dead,  at  the  tommencement  of  the  nit. 
The  death  of  the  lessor  does  not  abate  the  suit.    The  title  is  supposed  to  be  in 
the  plaintiff. 
A  title  acquired  after  the  date  of  the  demise,  cannot  sustain  the  action. 

Mr.  Douglass  appeared  for  the  lessors  of  the  plaintiff. 
Messrs.  Stansbury  4*  Oldsy  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  is  a  motion  to  strike  out  the  demise  in  the  declara- 
tion laid  in  the  name  of  David  Meade,  Jun.,  of  Kentacky, 
on  the  ground  that  the  said  Meade  was  dead  at  the  time  the 
suit  was  commenced,  and  when  the  declaration  was  filed. 

Also  upon  the  ground  that  there  was  no  subsisting  titie 
to  the  premises  in  controversy  in  Walker  Baylor,  John  W. 
Baylor,  Elijah  Pritchard  and  David  Meade^  Jun.  at  the 
time  of  the  commencement  of  the  suit,  and  at  the  time  of 
the  service  of  the  declaration  in  ejectment. 

A  motion  was  also  made  to  strike  out  another  demise 
laid  in  the  declaration,  on  the  ground  that  the  lessor  of  the 
plaintiff  was  dead  at  the  date  of  tiie  lease. 

A  demise  laid  in  the  name  of  a  dead  person  is  unsus- 
tainable. Although  the  lease  is  now  a  fiction,  yet  the  party 
alleged  to  have  executed  it,  must  be  in  life  and  capable  of 
making  such  a  contract.  The  court  order  the  demise  refer- 
red to,  to  be  stricken  out. 

The  death  of  the  lessor  of  the  plaintiff  will  not  abate  the 
action,  nor  can  it  be  pleaded  puis  darrien  amtinucmce;  be- 
cause tiie  right  is  supposed  to  be  in  the  lessee,  the  plaintiff; 
although  he  cannot  obtain  possession  of  tiie  land.    Tilling- 
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hast  on  Ejectment,  320.  But,  it  seems  that  a  plaintiff  in 
ejectment  cannot  recover  on  a  demise  from  a  person  who 
is  dead,  at  the  time  of  action  brought.  Lee  v.  Greeteey  6 
Munf.  Rep.  303. 

The  demise  laid  in  the  name  of  Baylor  and  others  must 
also  be  stricken  out.  A  title  acquired  subsequently  to  the 
demise  laid  cannot  sustain  the  action. 


GbEATHOUSE  V*   DUNLAP. 

A  pleft  which  does  not  traverse  the  (acts  averred  in  the  declaration,  but  leti  ap 
new  matter  in  defence,  admits  the  case  made  in  the  declaration. 

So  a  demurrer  to  the  plea  admits  all  the  &cts  of  the  plea  which  are  well  pleaded. 

Want  of  consideration,  on  general  principles,  cannot  be  pleaded  to  a  bond,  nor 
fraud,  except  to  the  ezecntionof  the  instrument. 

But  under  the  statute  of  Ohio,  both  of  these  defences  to  a  sealed  instrument  ma^ 
be  made. 

To  an  action  on  a  bond  to  pay  the  sum  that  shall  be  recovered  in  a  certain  action 
then  pending,  between  different  parties,  a  defence  cannot  be  set  up  which  might 
have  been  available  in  the  first  action. 

Fraud  between  the  parties  to  such  action  might  be  shown. 

Bail  cannot  go  behind  the  judgment  against  the  principal. 

The  first  judgment  cannot  be  impeached  collaterally. 

The  amount  of  the  judgment  is  as  conclusive  against  the  bail  as  against  the  prin- 
cipal. 

On  a  demurrer  to  any  pleading,  the  court  may  go  back  to  the  first  (ault. 

A  bond  is  good  at  common  law,  if  entered  into  for  a  valuable  consideration,  and 
is  not  repugnant  to  any  statute  or  the  general  policy  of  the  law. 

It  does  not  follow  that  a  voluntary  bond  is  void,  where  an  individual  undertakes 
to  do  more  than  the  law  requires. 

A  bond  is  void  which  shows  upon  its  face  an  illegal  consideration. 

Every  plea  in  discharge  or  in  avoidance  of  a  bond,  should  state  particularly  the 
matters  of  discharge  or  avoidance.  . 

Where  a  bond  is  required  in  restraint  of  liberty,  which  the  law  does  not  authorise 
or  require,  it  is  void. 

But,  in  such  a  case,  the  facts  must  be  specially  alleged.  They  cannot  be  pre- 
sumed. 

Matters  which  make  a  deed  void  may  be  given  in  evidence,  under  the  general 
issue  of  non  estfaetvm. 

But  matters  in  avoidance  must  be  pleaded. 
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Tcfl  Sf  Key,  for  plaintiff. 
Homer ^  for  defendant. 

OPINIOK   OF   TUB   COURT. 

This  action  of  covenant  \n  founded  on  the  following 
instrument:  "Whereas,  there  is  now  depending  in  the 
Mason  circuit  court,  in  the  state  of  Kentucky,  an  action  at 
common  law,  in  which  William  Greathouse  is  plaintiff  and 
John  B.  Mahan  is  defendant,  in  which  the  said  Mahan  has 
been  and  is  confined  in  the  jail  of  Mason  county  for  want 
of  special  bail;  and  it  is  agreed  by  the  said  Williion 
Greathouse  to  discharge  him  from  custody  on  condition 
that  William  Dunlap,  of  Brown  county,  in  the  state  of 
Ohio,  shall  enter  into  this  bond. .  Now,  therefore,  I,  the 
said  William  Dunlap,  do  by  these  presents  bind  and  oblige 
myself,  my  heirs,  &c.  that  in  case  the  said  William  Great- 
house  shall  finally  succeed  in  the  said  suit  against  the  said 
John  B.  Mahan,  that  I,  the  said  William  Dunlap,  will  pay 
the  amount  of  the  recoveiy  so  finally  had  in  the  said  suit 
against  him  the  said  Mahan,  including  all  legal  costs,  dated 
the  22d  of  November,  1838." 

In  each  count  it  is  averred,  that  on  this  bond  being 
given  Mahan  was  released  from  his  imprisonment,  and  that 
in  the  case  then  pending  there  was  recovered  against 
Mahan  the  sum  of  sixteen  hundred  dollars  in  damages. 

A  special  plea  to  tiie  declaration  was  filed,  which  avers, 
"that  the  above  bond  was  obtained  by  the  fraud  of  Great- 
house,  in  this,  that  on  the  13th  of  August,  1838,  at  a  circuit 
court  held  in  the  county  of  Mason,  and  state  of  Kentucky, 
he  falsely  and  fraudulently  procured  a  bill  of  indictment  to 
be  found  a  true  bill  by  the  grand  jury  then  and  there  sitting 
against  the  said  Mahan,  charging  him  with  aiding  and 
assisting  a  certain  slave,  named  John,  the  property  of  said 
Greathouse,  to  make  his  escape  from  his  possession,  to  the 
state  of  Ohio,  on  the  19th  of  June,  1838,  whereby  the  said 
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Greathoose  lost  Ms  said  slave ;  that  on  the  22d  of  Angast, 
1838,  he  made  oath  before  a  justice  of  the  peace  that  the 
said  Mahan  was  a  resident  of  the  state  of  Ohio ;  which  oath, 
on  being  presented  to  the  governor  of  Kentucky,  a  demand 
was  made  of  the  governor  of  Ohio,  for  the  surrender  of 
Mahan  as  a  fugitive  from  justice,  &c. ;  that  he  was  surren- 
dered through  the  procurement  of  the  said  Greathouse,  and 
was  committed  to  the  jailor  of  Mason  county  aforesaid; 
whilst  so  imprisoned  a  civil  suit  was  instituted  against  him 
by  the  said  Greathouse,  and  upon  such  civil  process  issued 
the  said  Mahan  was  imprisoned  in  the  said  jail;  and  he 
avers  that  he  was  not  guilty  of  the  charges  in  the  indict- 
ment, and  was  not  a  fugitive ;  that  for  fifteen  years  he  had 
not  been  in  the  state  of  Kentucky ;  that  the  governor  of 
Kentucky  bad  no  right  to  demand,  nor  the  governor  of  Ohio 
to  surrender  him,  &c. ;  that  the  surrender  and  demand  were 
procured  by  the  false  and  fraudulent  misrepresentations  of 
said  plaintifi*,  made  by  him  for  the  express  purpose  <^ 
removing  said  Mahan  to  Mason  county,  Kentucky,  and 
confining  him  in  prison,  to  enable  him  to  harass  and 
oppress  said  Mahan,  and  to  induce  his  friends  to  become 
responsible  for  the  ui\just  and  unfounded  claim  set  up  by 
him  against  said  Mahan,  in  and  by  said  suit.  All  which 
was  known  to  the  said  Greathouse  before  the  finding  of  the 
indictment,  the  making  of  the  affidavit,  and  the  fraudulent 
procurement  by  him  of  said  demand,  arrest  and  imprison- 
ment of  said  Mahan.  That  the  bond  was  signed  solely  to 
release  the  said  Mahan  from  said  ui\just  and  fraudulent 
imprisonment,  so  procured  by  said  Greathouse  in  manner 
aforesaid.  And  therefore  he  avers  the  virriting  obligatory  is 
void  at  law,"  &c. 

To  this  plea  the  plaintifi*  filed  a  general  demurrer. 

No  issue  is  tendered  to  ihe  declaration  by  the  plea.    It 
sets  up  new  matter  in  bar  to  the  case  made  in  the  decla- 
ration, and,  of  course^  admits  its  allegations.     So  the 
39 
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demurrer  to  the  plea,  admits  all  the  facts  which  are  well 
pleaded. 

The  plea  sets  np  fraud  in  the  consideration  of  the  bail 
bond,  on  which  the  action  is  founded,  and  this,  it  is  insisted, 
cannot  be  pleaded  to  a  sealed  instrument.  The  want  of 
consideration  cannot  be  alleged  to  a  bond,  on  general 
principles,  nor  can  fraud  be  pleaded,  except  to  the  execu- 
tion of  the  instrument.  Reynolds  v.  Rogers^  5  Ohio  Con. 
110;  2  John.  Rep.  177,  179;  13  John.  430;  8  Wend.  615, 
618;  9  Cowen,  307,  311,314. 

fiut  the  statute  of  Ohio,  of  the  24th  of  Februaiy,  1834, 
(Swan's  Stat.  685,)  provides,  that  a  failure  or  want  of 
consideration  of  a  sealed  instrument  may  be  pleaded. 
Under  this  statute  a  fraudulent  consideration  may  be 
shown,  as  that  would  be  one  mode  of  showing  a  failure  of 
consideration. 

The  condition  of  the  bond  is,  that  Dunlap,  the  defendant, 
will  pay  the  amount  which  Greathouse  shaU  recover 
against  Maban,  in  a  suit  then  pending  in  the  circiiit  court 
of  Mason  county,  Kentucky.  On  giving  this  bond,  Mahan 
was  released  from  his  imprisonment  in  that  suit.  A  judg* 
ment  against  Mahan  was  recovered,  and  the  question  is, 
whether  the  defendant  can  go  behind  that  judgment. 

There  can  be  no  doubt  that  he  might  show  collusion 
between  Mahan  and  Greathouse ;  but  this  is  not  pretended. 
Can  he  go  into  matter  of  defence  which  it  might  have  been 
proper  for  Mahan  to  have  set  up  in  the  former  action,  and 
which  he  failed  to  do?  Mahan,  by  his  counsel,  defended 
that  suit;  but  the  matters  of  fraud  now  pleaded  by  the  bail 
were  not  relied  on  in  the  defence.  Can  these  matters  be 
now  examined,  in  an  action  on  the  bail  bond.  If  fraud 
had  been  established  in  the  action  against  Mahan,  no 
judgment  could  have  been  had  against  him.  The  plea 
avers  a  fraudulent  proceeding  by  Greathouse,  in  procuring 
the  bill  of  indictment,  the  demand  of  the  governor  of  Ken- 
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tacky,  the  order  of  Burrender  by  the  governor  of  Ohio,  the 
imprisonment  of  Mahan  in  Mason  county,  Kentacky,  all 
done  for  '^  the  express  purpose  of  removing  said  Mahan  to 
Mason  county,  Kentucky,  and  confining  him  in  prison,  to 
enable  the  said  Greathouse  to  harass  and  oppress  said 
Mahan,  and  to  induce  his  friends  to  become  responsible  for 
the  ui^ust  and  unfounded  claim  set  up  against  him  in 
and  by  said  suit." 

The  plea  is  less  definite,  than  it  should  have  been,  in 
cbaiging  the  firaud  in  the  civil  suit;  but  it  is  not  important 
to  dwell  on  that  point.  The  part  of  the  plea  above  cited 
does,  though  not  in  very  technical  language,  so  chaige  the 
firaud.  Whatever  grounds  there  may  be  for  the  averments 
of  the  plea,  there  can  be  no  doubt,  they  should  have  been 
set  up  by  Mahan  in  the  suit  against  him.  The  fraudulent 
acts  were  done  against  Mahan,  and  not  against  his  bail. 
And  as  Mahan  did  not  avail  himself  of  these  acts  in  his 
defence,  although  he  acted  in  good  faith  towards  his  bail, 
can  the  bail  now  plead  them?  K  the  bail  may  go  behind 
the  judgment  against  his  principal,  on  one  ground,  to  show 
that  it  was  unjust,  may  he  not  do  so  on  every  other  ground  ? 
Must  the  original  plaintiff,  in  his  action  against  the  bail, 
be  prepared  to  show  the  grounds  on  which  his  judgment 
against  the  principal  was  obtained?  In  such  a  case,  does 
the  original  case  stand  open  on  its  merits,  as  it  stood  in  the 
first  action?  This  would  be  to  regard  the  judgment  as 
nothing,  not  even  prima  facie  evidence. 

As  regards  the  amount  of  the  judgment,  it  is  as  con- 
clusive against  the  bail  as  against  the  principal.  It  is  final 
and  conclusive  between  the  parties,  and  it  can  be  consid- 
ered in  no  other  point  of  view,  when  it  is  brought  collate- 
raDy  before  the  court,  in  an  action  against  the -bail. 

There  are  many  confiicting  decisions  as  to  how  far  the 
admissions  of  the  principal  shall  bind  his  surely.  One 
class  of  cases  holds  that  the  acts  and  admissions  of  the 
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principal,  which  constitate  a  part  of  the  res  gesta^  will  bind 
the  Biirety,  whilst  another  considers  them  binding  beyond 
each  limitation. 

However  courts  may  have  differed  as  to  the  effect  of  the 
admissions  and  acts  of  principals  in  binding  their  sureties, 
none  have  doubted  that  special  bail  are  bound  by  the  judg- 
ment against  their  principal.  And  on  the  same  principle, 
the  bail  must  be  bound  in  all  cases  where  they  undertake 
to  pay,  as  in  the  case  under  consideration,  the  judgment 
that  shall  be  obtained  against  their  principal.  If  this  be 
so,  the  plea  in  this  case  cannot  be  sustained.  It  not  only 
goes  behind  the  judgment  in  the  case  where  the  bail  be* 
came  bound,  but  the  fraud  in  a  prior  and  criminal  case, 
b  also  alleged  with  the  attending  circumstances.  This  is 
not  admissible  by  any  known  rule  of  pleading. 

But  it  is  argued  that  the  demurrer  brings  in  review  the 
declaration,  in  which  the  bond  is  copied  at  length,  and  by 
which  its  validity  must  be  considered.  It  is  true,  that  a 
demurrer,  without  regard  to  the  party  who  has  filed  it, 
authorises,  and  indeed  requires,  the  court  to  notice  the  first 
defective  pleading.  In  the  first  count  of  the  declaration 
the  bond  is  copied,  and  in  the  other  two  its  terms  are  sub- 
stantially stated,  and  the  signature  of  the  defendant 

It  is  admitted  that  this  is  not  a  statutory  bond,  but  it  is 
important  to  see  what  provision  the  statutes  of  Kentucky 
have  made  in  regard  to  appearance  bail,  and  the  extent 
of  their  liability. 

By  the  act  of  the  17th  December,  1821,  Morehead  & 
Brown's  Stat.  195,  'to  abolish  imprisonment  for  debt,'  &c., 
it  is  declared  in  the  first  section,  ''  that  all  laws  which 
authorise  an  execution  against  the  body  of  the  debtor  are 
repealed."  The  2d  section  provides  that,  "  to  entitle  the 
plaintiff  to  bail  on  mesne  process,  he  must  swear  that  he 
verily  believes  the  defendant  will  leave  the  commonwealth, 
or  move  his  property  out  of  the  same  before  judgment,"  &c. 
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By  Ike  act  of  the  29th  January,  1829,  it  is  declared  in 
the  first  section,  ''that  when  any  person  shall  hereafter  be 
held  to  baU  in  any  civil  action,  according  to  the  laws  now 
in  force,  the  undertaking  of  the  baU  shall  be,  that  the 
defendant  shall  not  remove  his  effects  out  of  the  common* 
wealth  until  the  plaintiff's  judgment,  if  one  shall  be  recov- 
ered, is  discharged." 

On  the  return  of  an  execution,  ''no  property  found," 
under  the  second  section  of  the  same  act,  "a  sci.  fa. 
may  issue  suggesting  that  the  defendant  has  removed  his 
property  out  of  the  commonwealth."  In  Peteet  v.  Owsley^ 
I  J.  J.  Marsh.  55,  it  was  held,  "that  bail,  who  entered  into 
the  recognizance  after  the  act  of  1821,  abolishing  the  ca.  sa. 
could  not  be  made  liable;  for  the  bail  could  never  be  sub- 
jected to  answer  the  debt  or  damages  without  a  ca.  sa. 
against  their  principal."  But  the  remedy  under  the  act 
of  1829  was  referred  to,  where  the  recognizance  had  been 
taken  as  required  by  the  statute. 

By  the  act  of  the  15th  of  January ,  1827,  the  ca.  sa.  is 
revived  in  actions  of  trespass,  vi  et  armiSy  in  the  action  of 
tr^pass  on  the  case,  for  words  spoken  or  written,  or  for 
seduction. 

On  the  29th  of  February,  1836,  3  Dig.  727,  Stat.  58,  a 
statute  was  passed,  requiring  the  plaintiff  to  give  bond  and 
security,  payable  to  the  defendant,  in  a  case  where  bail 
is  required^  "conditioned  to  pay  all  costs  and  damages 
which  the  defendant  shall  sustain,  by  the  via*ongful  suing 
out  the  writ." 

And  in  the  2d  section  the  same  act  provides,  "that  per- 
sons having  no  known  place  of  residence  in  the  common- 
wealth may  be  held  to  bail  in  any  county  in  the  state 
where  they  may  be  found." 

The  bond  required  to  be  given  by  the  plaintiff,  as  above, 
was  given  in  this  case. 

Whether  the  above  act  of  1836  has  been  so  construed 
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by  the  courts  of  Kentucky  as  to  create  a  new  liability  by  a 
defendant  ^' who  has  no  known  residence  in  the  common- 
wealth," does  not  appear.  There  is  no  reference  to  any  such 
decision,  in  the  Digest  referred  to,  which  was  published 
in  1842.  The  affidavit  filed  by  Greathouse,  and  on  which 
bail  was  required,  states,  "  that  he  verily  believes  the  said 
Mahan  will  leave  the  commonwealth  or  move  his  property 
out  of  the  same  before  judgment,  or  otherwise  abscond," 
&c.  As  this  oath  conforms  to  the  act  of  1821,  the  applica- 
tion for  bail  is  presumed  to  have  been  made  under  that  act, 
and  not  under  the  act  of  1836.  If  this  be  so,  the  special 
baO  to  which  the  plaintifiT  was  entitled  imder  the  act  of 
1829,  was  ^^that  the  defendant  should  not  remove  his  effects 
out  of  the  commonwealth  until  the  plaintiff's  judgment,  if 
one  shall  be  recovered,  shall  be  discharged."  From  the 
words  of  that  statute,  it  would  seem,  that  the  form  of  bail, 
&c.  was  where  it  was  required  "under  laws  now  in  force." 
So  that  a  subsequent  law  requiring  bail  to  be  given  in  a 
case  which  was  not  required  to  be  done  before,  might  not 
come  under  the  act  of  1829. 

From  the  proceeding  in  this  case,  as  well  as  the  words 
of  the  act  of  1886,  it  is  supposed  that  it  has  not  been  con- 
sidered as  affecting  the  conditions  of  the  bail  bond  or 
recognizance  under  the  act  of  1829. 

The  validity  of  the  bond  is  rested  by  the  plaintiff's  coun- 
sel on  the  common  law,  and  not  on  the  statute. 

In  Stratum  v.  Rowan^  2  Bibb,  199;  Coibb  v.  Curtis ^  4  Lit. 
Rep.  235;  Steptienson  v.  Miller,  2  Lit.  Rep.  306;  Exnt,  ^.  v. 
Wtbon,  3  Mon.  342 ;  Hay  et  al.  v.  Rogers,  4  Men.  225 ;  The 
People  V.  Collins,!  John.  Rep.  554,  it  is  said,  "that  replevin 
and  other  bonds,  required  by  statute,  have  frequently  been 
decided  by  the  court  to  be  valid  common  law  obligations^ 
when  not  executed  according  to  die  statute."  "  And  that 
the  general  rule  is,  that  a  bond,  whether  required  or  not 
by  statute,  is  good  at  common  law,  if  entered  into  volun- 
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tarily  and  for  a  vaUd  consideration,  and  if  not  repugnant 
to  the  letter  or  policy  of  the  law."  2  J.  J.  Marsh.  418. 
3  n>.  437. 

In  Justices  of  Christian  county  v.  Smith,  2  J.  J.  Marsh.,  it 
was  held  that  ^'  a  bond  for  the  construction  of  a  bridge,  made 
payable  to  the  justices  of  the  county,  when  the  statute 
required  it  to  be  made  payable  to  the  commonwealth,  was 
good  at  common  law."  The  court  say,  "  but  as  there  is  no 
statutory  provision,  making  such  a  bond  void,  and  the  sub- 
ject matter  is  such  as  the  parties  had  a  right  to  contract 
about,  the  bond  is  valid."  And  again,  in  3  Mon.  392,  the 
court  say,  '4t  is  not  necessary  that  the  condition  of  an  ap- 
peal bond  should  be  in  the  form  prescribed  by  the  act  of  the 
legblature ;  if  it  have  the  same  legal  effect,  it  is  sufficient." 

In  the  case  of  the  Postmaster  General  v.  Early,  12  Wheat. 
186,  the  court  held  a  bond  given  by  a  postmaster  .to 
account,  &c.  was  valid,  although  there  was  an  express 
law  requiring  the  bond  to  be  given. 

In  the  United  States  v.  Linn  et  al.,  15  Peters,  315,  the 
court  held  that  a  receiver  of  public  money  having  given  an 
instrument  in  the  form  of  a  bond,  but  without  seal,  bound 
the  sureties,  and  was  valid,  though  the  act  of  Congress 
required  a  bond  to  be  given.  n 

There  are  many  other  cases  which  might  be  referred  to, 
in  which  voluntary  bonds,  which  have  not  pursued  the 
requisites  of  the  statute,  have  been  held  valid  as  common 
law  instruments;  and  also  where  they  have  been  given 
without  any  express  authority  of  law.  If  the.  subject  be 
one  about  which  the  parties  may  lawfully  contract,  it 
being  neither  against  any  law  or  public  policy,  and  a  con- 
sideration has  passed,  courts  have  sustained  and  enforced 
such  a  contract.  And  it  is  insisted  that  such  is  the  nature 
of  the  bond  under  consideration. 

It  is  said  not  to  be  inhibited  by  any  law,  and  that  the 
act  of  giving  the  bond  should  be  construed  as  favorable  to 
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liberty,  as  through  its  means,  Mahan  was  liberated  firom 
his  imprisonment* 

On  the  other  hand  it  is  contended  that  the  bond  -was 
against  the  policy  of  the  law.  That  final  process  against 
the  body  of  a  defendant,  except  in  two  or  three  cases, 
having  been  abolished,  special  bail  was  only  to  be  bound 
that  the  property  of  the  defendant  should  not  be  removed 
out  of  the  commonwealth.  That  the  bond  in  this  case 
having  been  given  for  the  payment  of  the  judgment  which 
Greathouse  might  recover,  being  a  greater  obligation  than 
the  law  required,  must  be  held  as  against  its  policy,  and 
consequently  void. 

It  does  not  follow  that  the  voluntary  bond  of  an  indi- 
vidual is  void,  who  undertakes  to  do  more  than  the  law 
requires.  As,  for  instance,  where  no  bond  is  required  by  a 
disbursing  officer,  and  yet  where  one  has  been  given,  it  has 
been  held  valid.  And  so  where  a  bond  does  not  pursue 
the  precise  form  of  the  statute,  it  is  good  at  common  law. 

Where  a  bond  has  been  given  for  a  gambling  debt,  or 
on  a  sale  of  lottery  tickets,  the  sale  of  which  is  prohibited, 
and  the  consideration  appears  on  the  face  of  the  instru- 
ment, or  is  shown  by  plea,  it  is  void.  But  this  is  not  the 
case  where  the  consideration  does  not  arise  out  of  an  ille- 
gal and  prohibited  act.  There  is  a  class  of  contracts, 
which  tend  to  a  breach  of  the  peace,  the  violation  of  good 
morals,  &c.,  though  not  prohibited  by  law,  are,  neverthe- 
less void.  But  these  belong  to  a  different  class  from  the 
one  under  consideration. 

In  the  case  of  the  United  States  v.  Tingey^  5  Peters,  125, 
where  a  bond  was  given  by  a  purser  in  the  navy,  which 
contained  conditions  beyond  what  the  law  required,  the 
court  consid^ed  the  instrument,  having  been  voluntarily 
given,  as  valid  at  common  law.  That  bond,  the  court  say, 
«wa8  not  limited  to  the  duties  or  disbursements  of  Deblois, 
as  purser,  but  creaj^s  a  liability  for  all  moneys  received  by 
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him,  aad  for  all  public  property  committed  to  his  care, 
"Virhether  officially  as  purser  or  otherwise.^'  The  law  re* 
quired  die  bond  for  the  faithful  discharge  of  the  duties  as 
parser. 

But  in  another  part  of  the  case  the  court,  in  considering 
the  fifth  plea,  say  that  it  was  a  conqplete  answer  to  the 
action.  **  That  plea,  after  setting  forth  at  large  the  act  of 
1812  respecting  pursers,  proceeds  to  state  that  hetore  the 
execution  of  the  bond,  the  navy  department  did  cause  the 
same  to  be  prepared  and  transmitted  to  Deblois,  and  did 
require  and  demand  of  him  that  the  same  with  the  condi- 
tion, should  be  executed  by  him  with  sufficient  securities, 
before  he  should  be  permitted  to  remain  in  the  office  of 
purser,  &c.,  and  that  the  condition  is  variant,  &c.  from  the 
act  of  Congress,"  dec.  Under  this  plea,  the  court  say, 
'^tliere  is  no  pretence  to  say  that  the  bond  was  voluntarily 
given,  or  that  though  difierent  from  the  form  prescribed  by 
the  statute,  it  was  received  and  executed  without  objec- 
tion." 

And  in  the  case  under  consideration  if  the  defendant  in 
appropriate  terms  had  set  out  the  imjNrisonment  of  Mahan 
under  the  civil  process,  the  acts  of  Kentucky  which  require 
special  bail  to  be  given  with  the  condition  only,  ''that  the 
defendant  should  not  remove  his  property  out  of  the  com- 
monwealth, until  the  judgment,  if  one  should  be  obtained 
against  him,  should  be  satisfied;"  and  the  plaintifi*  refused 
to  liberate  him  imtil  he  procured  the  bond  of  the  defendant, 
for  the  absolute  payment  of  the  judgment,  should  one  be 
obtained  against  Mahan,  it  would  have  come,  if  the  facts 
had  been  admitted  by  a  demurrer,  within  the  principle  of 
the  case  of  the  Vnited  States  v.  Tingey.  It  would  then  have 
appeared  that  the  bond  was  not  voluntarily  given,  but  had 
been  illegally  coerced  by  Mahan's  imprisonment. 

Now  it  is  difficult  to  say  that  the  bond  under  considera- 
40 
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tion,  bears  upon  its  face  any  higher  evidence  of  its  having 
been  given  against  public  policy  or  the  policy  of  the  law, 
than  the  bond  of  De  Blois  and  sureties.  In  both  cases  the 
law  pointed  out  what  kind  of  an  instrument  should  be 
given,  and  in  both  instances  the  bonds  were  given  contain- 
ing conditions,  imposing  a  greater  obligation  than  tlie 
statute  imposed,  and  yet  the  court  held,  the  purser's  bond, 
being  voluntary,  was  valid  at  common  law.  What  is 
there  in  the  facts  of  the  two  cases,  which  should  make 
them  differ  in  principle.  In  the  one  case  the  liberty  of  a 
citizen  was  concerned,  and  in  the  other  the  rights  of  a 
public  officer.  There  was  oppression  under  color  of  office, 
in  one  instance,  and  in  the  other,  through  the  iMt>ces8  of 
the  court. 

In  United  States  v.  Bradley^  10  Peters,  343,  some  points 
were  ruled  which  also  have  a  bearing  on  the  case  und^ 
examination.  That  was  an  action  brought  on  a  paymas- 
ter's bond,  whicl^  did  not  conform  to  the  words  of  the  act 
of  Congress  under  which  it  was  given.  And  it  was  contend- 
ed that  as  the  conditions  of  the  bond  were  prescribed,  and 
no  authority  to  take  a  different  bond,  there  was  a  prohibi- 
tion from  so  doing.  But  the  court  say,  '<iq>on  the  face  of 
the  pleadings,  this  must  be  taken  to  be  a  bond  voluntarily 
given  by  Hall  and  his  sureties.  There  is  no  averment 
that  it  was  obtained  from  them  by  extortion  or  oppression, 
under  color  of  office,  as  there  was  in  the  United  States  v. 
Tingey."  "  All  the  pleas  assert,  in  substance,  is  that  Hall 
never  gave  any  such  bond  as  is  required  by  the  act  of 
1816,"  &c.  *'Now,  (the  court  say,)  no  rule  of  pleading  is 
better  settled,  or  upon  sounder  principles,  than  that  evety 
plea  in  discharge  or  avoidance  of  a  bond,  should  state 
positively  and  in  direct  terms,  the  matters  of  dischaige  or 
avoidance.  It  is  not  to  be  inferred,  arguendo;  or  upon 
coiyectures."    And  they  further  remark,  "  it  may  be  added, 
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that  the  bond  is  not  only  voluntary,  but  for  a  la\trful  pur- 
pose, viz:  to  insure  a  due  and  faithful  performance  of  the 
duties  of  paymaster." 

Now  what  is  there  upon  the  face  of  the  bond  before  us, 
which  shows  it  to  be  illegal?  Mahan  was  in  prison,  and 
was  released  on  the  bond  being  given  by  the  defendant.  It 
may  be  that  the  defendant  preferred  giving  such  a  bond  as 
he  did  give,  to  the  one  required  by  the  statute;  and  imder 
such  circtunstances,  would  not  the  bond  be  valid?  .  As  was 
remarked  in  the  argument,  the  law  did  not  prohibit  such  a 
bond,  or  declare,  if  given,  it  should  be  void.  The  bond  is 
not  in  violation  of  pubUc  policy;  for  any  man  may  agree  to 
pay  the  debt  of  another.  If  then  it  was  voluntarily  given, 
as  must  be  presumed,  unless  the  contrary  appear,  and  the 
condition  on  which  it  was  given  was  performed  by  the 
obligee,  it  is  not  perceived  how  the  bond  can  be  held 
invalid. 

If  the  bond  was  exacted  as  a  condition  to  the  release  of 
Mahan,  and  the  law  authorised  no  such  exaction,  and  the 
defendant,  through  the  influence  of  Mahan,  was  induced  to 
give  the  bond,  it  might  not  be  considered  a  voluntary  bond. 
But  these  facts  must  be  set  up  by  plea — ^they  cannot  be 
presxmied. 

The  special  plea  having  been  disposed  of,  the  case  stands 
as  though  a  general  demurrer  had  been  filed  to  the  declara- 
tion. And  viewing  the  case  under  this  aspect,  the  bond 
must  be  considered  as  having  been  given  voluntarily  and 
on  a  condition  performed.  Under  Buch  circumstances,  it  is 
not  perceived  on  what  principle  the  bond  can  be  considered 
void.  Mahan  being  imprisoned  by  due  process,  neither  his 
release,  nor  the  consideration  which  procured  it,  would 
seem  to  be  against  public  policy. 

The  rule  is,  ^'that,  while  matters  which  make  a  deed 
absolutely  void,  may  be  given  in  evidence  under  turn  est 
faetvm^  those  which  make  it  voidable  only  must  be  specially 
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pleaded.  Com.  Di.  Pleader,  2  W.  18.  And  it  seems  tliat 
n  general,  objections  to  tiie  legality  of  the  consideration 
on  which  a  deed  was  founded  are  referable  to  the  latter 
class;  for  it  has  been  decided,  that  where  a  condition  of  a 
bond  is  in  restraint  of  matrimony,  that  ground  of  defence 
is  not  evidence  under  lum  est  factum.  Gotten  v.  Goodridge^ 
2  Black.  1108,  ^nd  that  where  a  bond  is  given  to  com- 
pound  a  felony,  th^t  is  inittter  which  must  be  specially 
pleaded.  Homer  v.  Bowe,  2  Chit.  Rep.  334;  2  Stark.  36, 
S.  C.  And  it  is  a  general  rule  that  '^any  illegality  arising 
toom  the  prohibition  of  an  act  of  parliament,  as  in  case  of 
usury  or  gaming,  is  matter  for  special  plea." 

These  authorities  are  cited,  not  to  show  what  may  or 
may  not  be  given  va  evidence  under  the  general  issue,  but 
to  illustrate  the  principle,  that  where  matter  is  set  up  in 
avoidance  of  a  bond,  it  must  be  plesded.  Where  the  ille* 
gality  appears  upon  the  face  of  the  instrument,  it  may  be 
taken  advantage  <^  by  general  demurrer,  in  arrest  of 
judgment,  or  by  a  writ  of  error. 

The  demurrer  to  lixe  special  plea  is  mistained. 

Judgment,  &c. 
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Samuel  Book,  in  Bakkeuftcy. 

A  formal  plea  in  bankruptcy  is  not  necessary  nor  usual,  and,  if  filed,  will  be 
treated  as  a  motion. 

An  infant  it  entitled  to  the  benefit  of  the  bankrupt  act. 

The  proceedings  may  be  had  in  his  own  name. 

The  bankrupt  law  relieves  gainst  a  judgment  for  a  tort. 

Any  one  interested  in  the  administration  of  the  effects  of  the  bankrupt  may 
object,  though  technically  he  is  not  a  creditor. 

Mesars.  Shannon  4*  Carroll  appeared  for  the  bankrapt, 

OnNION  OF  THS  COURT* 

Th;9  following  points  have  been  certified  to  this  court 
firom  the  district  court,  under  the  bankrupt  law, 

1.  ^Whether  ^  plea  in  abatement  is  a  regular  and 
authorised  form  of  opposition  to  a  petition  in  bankruptcy! 
and  whether  the  motion  filed  in  the  above  case  to  strike 
out  such  plea  ought  to  prevail." 

Formal  pleading  in  such  a  case  is  not  usual  or  nece»* 
sary ;  but  there  is  no  reason  why  the  objection  should  not 
be  BO  stated.  The  form  of  the  objection  may  be  governed 
by  the  discretion  of  the  party  making  it.  The  plea  should 
be  treated  merely  as  written  objections. 

2.  '^  Whether  the  infancy  of  the  applicant  is  good 
grounds  of  opposition  to  his  discharge  as  a  bankrupt." 

An  infant  is  bound  to  pay  certain  debts.  The  bankrupt 
law  extends  its  benefits  to  all  persons  who  are  in  a  state 
of  bankruptcy,  without  exception  as  to  persons ;  fiduciary 
debtors  only  are  excepted.  An  infant,  therefore,  may  claim 
the  benefit  of  the  bankrupt  law.  When  an  infant  brings 
his  case  within  the  bankrupt  law,  the  law  vests  his  property 
ia  the  assignee. 
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3.  "  Whether  the  fact  of  the  applicant's  being  a  minor 
petitions  in  his  own  behalf  and  in  his  own  name,  and  not 
by  his  next  fiiend,  is  a  good  ground  of  opposition  to  his 
discharge  as  a  bankrupt?" 

If  an  infant  be  a  proper  subject  of  the  bankrupt  law,  it 
would  seem  to  follow  that  he  may  make  application  in  his 
own  name. 

4.  "  Whether  a  judgment  in  a  court  of  law  obtained  in 
an  action  of  tort,  is  a  debt  dischargeable  under  and  by  force 
of  the  bankrupt  law?" 

As  the  law  makes  no  exception  as  to  debts,  except  those 
of  a  fiduciary  character,  the  discharge  is  from  all  other  debts. 

5.  ^'  Whether  a  creditor  who  has  not  proved  his  debt,  and 
is  not  otherwise  interested  as  a  creditor  in  the  proceedings 
in  bankruptcy,  can  appear  and  contest  the  right  of  the 
applicant  to  his  discharge?" 

By  the  4th  section  of  the  bankrupt  law,  '^  notice  to  all 
creditors  who  have  proved  their  debts,  and  other  persons  in 
interest,  to  appear  to  show  cause  why  such  discharge  and 
certificate  shall  not  be  granted,"  is  required. 

In  the  matter  of  Brown  Kingy  Southern  District  of  New 
York,  5  Law  Reporter,  320,  it  was  held,  "  that  the  terms, 
^  other  persons  in  interest,'  used  in  the  4th  section,  are 
employed  to  designate  those  who  could  not  prove  debts  as 
creditors,  and  does  not  embrace,  but  excludes  creditors." 

That  these  words  may  embrace  those  who  are  not 
properly  creditors,  but  have  an  interest  in  the  matter,  may 
be  admitted;  but  that  they  exclude  creditors  who  have  not 
proved  their  debts,  is  a  gratuitous  assumption  not  war- 
ranted by  law.  In  the  Law  Reporter,  5  vol.  263,  Justice 
Story  says,  in  reference  to  this  clause,  "  if  the  objectors  in 
that  case  are  not  strictly  creditors  of  the  bankrupt,  they  are 
at  least  equitably  creditors,  and  have  an  interest  in  the 
property  to  be  administered  in  bankruptcy." 

The  above  answers  may  be  certified  to  the  district  court. 
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Lessee  of  Nelson  v.  Moon  et  al. 

Pkirties  in  chancery,  or  at  law,  may  waive  process  and  appear. 

Rq^larly  a  notice  should  be  served  on  in&nts,  where  the  court  appoints  a 
ipiardian  ad  Zt/em,  and  for  this  defect  a  judgement  or  decree  may  be  reversed  by  a 
superior  court 

But  this  objection  cannot  be  taken  collaterally. 

When  a  record  is  used  as  evidence,  presumptions  are  always  favorable. 

The  court  of  common  pleas  had  power  to  take  jurisdiction  of  a  bill  for  partition 
in  two  counties. 

But,  to  affect  purchasers,  the  decree  must  be  recorded  in  the  coun^  where  the 
land  lies. 

Where  a  tract  of  land  is  lost  in  whole  or  part,  the  patent  may  be  cancelled,  under 
the  act  of  Congress. 

The  act  under  which  this  is  done  is  remedial  in  its  character,  and  just. 

It  is  exerted  only  on  the  application  of  those  who  have  lost  land  by  a  paramount 
title. 

A  patent  for  land  covered  by  a  paramount  title  does  not  vest  the  fee  in  tlie 
patentee. 

Mr.  Thompson  appeared  for  the  lessor  of  the  plaintiff. 
Mr.  Footy  for  the  defendants. 

OPINION   OF   THE   COURT. 

The  facts  in  this  case  being  admitted,  it  is  submitted  to 
the  cotirt  without  the  intervention  of  a  jury.  The  defend- 
ants pleaded  the  general  issue,  and  under  the  rule  of  court 
have  specified  by  metes  and  bounds  the  various  tracts  of 
land  which  they  claim,  and  of  which  they  have  possession. 

A  patent  issued  to  Breckenridge  for  the  land  in  contro- 
versy, and  other  tracts,  the  fifteenth  of  February,  eighteen 
hundred  and  three,  in  all  amounting  to  seventeen  hundred 
and  sixty-six  and  two-thirds  acres.  Robert  Campbell  was 
the  owner  of  the  warrants  on  which  the  locations  were 
made  by  Breckenridge  in  his  own  name,  and  for  which  he 
was  entitled  to  a  moiety  of  the  land.     In  1833,  Campbell 
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filed  his  bill  in  the  court  of  common  pleas  for  Brown  county, 
against  the  heirs  of  Breckenridge,  setting  up  the  contract 
of  location,  and  praying  a  conveyance  of  a  moiety  of  the 
land,  and  partition.  Answers  were  filed,  and  a  decree  for 
a  title  and  partition  was  made. 

In  1831,  the  patent  to  Breckenridge  was  surrendered, 
and  a  new  patent  issued  to  the  heirs  of  Breckenridge  and 
Robert  Campbell,  for  thirteen  hundred  and  thirty-five  and 
two-thirds  acres — ^to  Robert  Campbell,  in  proportion  of  five 
hundred  and  thirty-eight  to  the  whole  tract. 

Prior  to  the  issuing  of  the  new  patent,  Campbell  had 
conveyed  to  the  defendants  all  his  interest  in  the  land, 
except  one  hundred  and  seventy  acres,  which  he  subse- 
quently conveyed  to  St.  Clair. 

By  these  conveyances  the  plaintiff  contends,  the  defend- 
ants have  acquired  possession  of  more  land  than  Campbell 
was  entitled  to,  and  this  is  the  ground  of  controversy. 

Several  questions  on  the  foregoing  facts  have  been  raised 
and  discussed. 

The  plaintiff  contends,  the  proceedings  before  the  court 
of  common  pleas  of  Brov^m  county  were  void,  for  the 
following  reasons : 

1.  There  was  no  service  of  process  on  the  parties. 

2.  The  answers  are  not  sworn  to. 

3.  The  land  of  which  partition  was  made  was  situated 
in  Brown  and  Clinton  counties,  over  which  the  common 
pleas  of  either  could  exercise  no  jurisdiction. 

As  to  the  service  of  process.  George  C.  Light  was 
appointed  guardian  ad  litem  to  two  of  the  defendants,  who 
were  minors;  and  Mr.  Collins,  of  counsel  for  the  defend- 
ants, filed  all  their  answers. 

Defendants  in  chancery,  as  well  as  at  law,  may  waive 
process  and  appear ;  and  this  having  been  done  in  good 
faith,  they  are  as  much  in  court,  and  as  much  bound  by  its 
proceeding,  as  if  they  had  been   regularly  served  with 
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process.  But  it  is  said  that  infants  cannot  waive  process. 
The  two  infant  defendants  appeared  by  guardians  ad  litem^ 
and  it  is  objected  that  this  was  done  without  a  notice 
having  been  served  on  the  infants. 

If  it  be  admitted,  that  for  this  defect  in  the  proceeding 
the  supreme  court  would  have  reversed  the  decree,  yet  it 
does  not  follow  that  the  decree,  when  collaterally  used,  can 
be  treated  as  a  nullity.  There  was  an  appearance  by  a 
guardian  specially  appointed  by  the  court  to  defend  the 
suit,  and  the  presumption  will  be  in  favor  of  the  proceeding 
and  not  against  it,  when  used  as  evidence.  A  judgment  or 
a  decree  may  be  treated  as  a  nullity,  if  it  appear  from  the 
record  that  there  was  neither  a  service  of  process  nor  a 
waiver  of  it.  But  in  the  present  case  there  was  an 
appearance  according  to  the  forms  of  law,  and  that  gave 
jurisdiction  to  the  court.  The  objection,  at  most,  is  to  an 
irregularity,  which  might  be  ground  of  reversal,  but  does 
not  show  a  want  of  jurisdiction  in  the  court.  And  this 
must  be  made  clearly  to  appear,  before  the  decree  can  be 
treated  as  a  nullity. 

The  answers  were  not  sworn  to,  but  they  were  treated 
as  sworn  answers  by  the  complainant  in  that  suit,  and  an 
objection  cannot  now  be  made  on  that  ground.  Had  an 
exception  been  filed  to  the  answers  for  this  cause,  they 
ivould  have  been  set  aside ;  but  no  exception  being  taken, 
it  was  waived,  and  the  decree  can  in  no  sense  be  affected 
by  this  omission.  No  doubt  the  pleadings  were  made  up 
by  consent. 

A  part  of  the  land  was  situated  in  Brown  county,  where 
the  bill  was  filed;  and  this  gave  jurisdiction  over  the  land 
in  Clinton  county.  If  the  decree  of  partition  were  not 
recorded  in  Clinton,  within  the  time  limited  by  the  statute, 
the  rights  of  a  purchaser  were  not  affected  by  it.  But,  as 
between  the  parties  to  the  decree,  it  was  valid  under  the 
statute. 
41 
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Was  the  first  patent  cancelled  ?  This  is  the  great  ques* 
tion  in  the  case. 

The  act  of  the  13th  of  May,  1800,  provides,  "that  in 
every  case  of  interfering  claims,  under  military  warrants, 
to  lands  within  the  Virginia  military  tract,  when  either 
party  to  such  claims  shall  lose  or  be  evicted  from  the  land, 
every  such  party  shall  have  a  right,  and  hereby  is  author- 
ised, to  withdraw  his,  her  or  their  warrant,  respectively,  to 
the  amount  of  such  loss  or  eviction,  and  to  enter,  survey 
and  patent  the  same,  on  any  vacant  land  within  the  bounds 
aforesaid,  and  in  the  same  manner  as  other  warrants  may 
be  entered,  surveyed  and  patented." 

The  surveyor  of  the  district  certified,  that  four  hundred 
and  thirty-one  acres  of  the  land  patented  to  Breckenridge 
were  lost  by  a  prior  entry.  That  of  the  land  decreed  to 
Campbell,  one  hundred  and  eighty-one  acres  were  lost. 
This  certificate  bore  date  the  1st  of  December,  1830. 

The  original  patent  was  returned  to  the  land  office,  on 
which  the  following  indorsement  was  made.  "  Cancelled, 
431  acres  of  land  lost  by  a  prior  claim,  as  patented  on  the 
new  survey.  No.  3045,  will  be  issued  for  1335}  acres.  The 
parties,  R.  Campbell,  and  the  heirs  of  Breckenridge,  claim 
scrip  for  the  431  acres  lost  by  prior  survey.  Pecember, 
1831."    And  lines  of  the  pen  were  drawn  across  the  patent. 

The  commissioner  of  the  general  land  office  states,  "that 
where  a  tract  of  land,  which  had  been  patented,  was  lost 
in  whole  or  in  part,  it  was  the  practice  of  the  land  office  to 
cancel  the  patent,"  as  was  done  in  this  c€ise. 

It  is  objected,  that  the  law  does  not  authorise  the  cancel- 
lation of  the  patent.  It  does  not  in  terms,  but  such  is  the 
practice  of  the  department,  and  it  would  seem  to  be  a 
reasonable  and  proper  practice,  and  one  which,  if  not 
required  by  the  words  of  the  act,  is  fully  justified  by  its 
substance  and  spirit. 

This,  it  is  contended,  would  vest  in  the  treasury  depart- 
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ment  a  very  dangerons  power.  How  is  the  power  a 
dangerous  one?  It  is  treated  as  a  power  exercised  against 
the  rights  of  the  original  patentee.  But  such  is  not  the 
character  of  the  act.  It  is  remedial,  and  only  operates  in 
cases  where  the  person  in  interest  makes  special  applica- 
tion for  relief.  Having  lost  his  claim  by  a  paramount  title, 
in  ^whole  or  in  part,  he  obtcdns  other  lands  from  the  govern- 
ment. The  government  might  have  withheld  this  relief. 
For  a  person  who  holds  a  Virginia  land  warrant,  is  bound 
to  select  vacant  land,  and  if,  through  negligence,  or  want  of 
knowledge,  he  locates  his  warrant  on  lands  previously 
appropriated  it  is  his  own  fault,  and  the  government, 
strictly,  is  not  bound  to  relieve  him.  But  he  is  relieved  by 
the  above  act,  and  it  is  just,  and  the  act  is  fraught  with  no 
danger  to  the  citizen. 

But  it  is  said  by  the  patent  the  fee  passes  out  of  the 
government  to  the  patentee,  and  that  this  cannot  be 
divested  except  by  a  judicial  decision.  But  the  fact 
assumed  here  as  to  the  fee  is  not  true,  and  never  can  be 
true  in  an  equitable  sense.  It  is  in  fact  only  in  cases 
where  the  patent  does  not  convey  the  title,  as  the  face  of  it 
purports  to  do^  that  relief  imder  the  act  is  desired.  For  it 
is  only  where  the  title,  in  whole  or  in  part,  is  inoperative, 
that  relief  can  be  asked.  And  is  it  not  strange  that  this 
should  be  considered  a  dangerous  power? 

As  the  evidence  on  which  the  government  acts  under 
this  law,  and  the  mode  by  which  the  power  is  exercised, 
seems  to  be  within  the  executive  power  to  detomine,  it 
is  not  competent  for  the  judiciary  to  prescribe  the  forms 
in  which  any  executive  power  shall  be  exercised.  It  may 
determine  whether  such  a  power  has  been  legally  exer- 
cised. The  action  of  the  executive  in  the  case  must  be 
considered  prima  faciei  if  not  conclusive.  If  there  has  been 
fraad  to  the  iigury  of  third  parties,  it  may  be  shown,  and 
the  proceeding  may  be  held  void.    But  there  is  no  pretence 
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of  fraud.  The  cancellation  of  the  patent  must  be  held  to 
have  been  for  the  benefit,  as  it  was  at  the  instance,  of  the 
parties  interested. 

From  this  view  of  the  case,  the  lessor  of  the  plaintiff, 
under  the  patent,  has  a  legal  right  of  recovery.  Whether 
the  defendant  may  not  set  up  an  equitable  right  under  the 
p^urtition,  is  not  now  before  us. 


United  States  v,  Hiluard  &  Clark, 

A  treasary  transcript,  to  be  evidence,  must  contain  the  orig^inal  items  of  the 
•ccoants  or  balances  admitted  by  the  defendant  in  his  official  retams. 

The  coart  can  only  revise  the  action  of  the  treasury,  by  looking  at  thp  evidence 
on  which  the  treasury  acted. 

A  balance,  therefore,  struck  by  the  treasury,  cannot,  ns  such,  be  charged,  and 
foade  evidence. 

Where  a  person  19  charged  by  the  defendant,  through  the  agency  of  a  third 
party,  the  evidence  on  which  such  charge  was  made  must  be  stated. 

The  District  Attorney  appeared  for  the  plaintiffs. 
Mr.  Swayne^  for  the  defendants. 

■ 

OPINION   OF   THE  COURT. 

This  is  a  writ  of  error  from  the  district  court.  The 
action  was  brought  against  the  defendants  as  sureties  of  D. 
Worly,  late  postmaster  and  agent,  at  Cleaveland,  Ohio. 
The  boi^d  signed  by  the  defendant  contained  conditions,  that 
"  the  said  Worly  should  well  and  truly  execute  the  duties 
of  postmaster  according  to  law  and  the  instructions  of  the 
postmaster  general,  &c. ;  and  should  also  do  as  agent  all 
that  might  be  required  of  him,  and  should  account,  in  the 
manner  directed  by  the  postmaster  general,  for  all  monies 
which  he  might  receive  as  agent,"  &c. 
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The  breach  assigned  was,  that,  as  postmaster  and  agent, 
he  had  received  thirty  thousand  five  hundred  and  eighteen 
dollars  and  twenty-six  cents,  and  also  divers  other  sums, 
dwj.;  and  has  not  paid  over,  though  often  requested,  accord- 
ing* to  the  condition  of  said  writing  obligatory,  any  part  of 
aaid  sums  of  money  so  received. 

On  the  trial,  the  defendants  objected  to  so  much  of  the 
statement  A.  offered  in  evidence  as  relates  to  the  quarterly 
accounts  rendered  by  the  late  postmaster,  unless  those 
accounts  or  certified  copies  were  produced. 

Objection  was  also  made  to  so  much  of  said  statement 
as  relates  to  moneys  received  by  Worly,  as  agent  from 
other  postmasters,  unless  the  original  papers  on  which  the 
charges  were  made,  or  certified  copies,  were  produced. 
Which  objections  were  overruled  by  the  court,  and  to  which 
decision  the  defendants  excepted. 

Balances  struck  by  the  treasury  department,  and  charged 
as  such,  are  not  evidence.  The  items  of  the  account  on 
which  the  balance  was  ascertained  should  be  stated  in  the 
treasury  transcript.  But  balances  charged  against  himself, 
by  a  postmaster  or  other  officer,  may  be  charged  against 
him.  For  this  takes  the  admission  of  the  officer  solemnly 
made  in  his  accounts. 

An  appeal,  in  effect,  is  given  from  the  treasury  decisions 
to  the  courts,  and  the  courts  cannot  revise  these  decisions 
unless  they  shall  have  before  them  the  evidence  on  which 
the  treasury  acted.  This  point  has  often  been  ruled  by  the 
supreme  court.  Lawrence  v.  United  States y  2  McLean's  Rep. 
581.  The  balances  charged,  in  the  account  objected  to, 
against  Worly  as  postmaster,  do  not  appear  to  be  such  as 
were  charged  by  him  against  himself,  but  such  as  were 
made  out  by  the  corrections  of  the  department.  Now  the 
ground  on  which  these  corrections  were  made  should  be 
stated  in  the  transcript. 

It  also  appears  that  the  late  postmaster  is  charged  as 


326  OHIO. 

Neltou  k  Gnydoo  v.  Cotter  &  Tjrrell. 


agent,  or  sub'-treasurer,  with  two  items,  monieB  received 
from  postmasters,  and  no  receipt  or  evidence  is  shown  on 
which  the  charge  is  made. 

Where  an  officer  is  charged  with  the  receipt  of  money 
which  is  not  acknowledged  by  him  in  his  returns,  or  was 
not  regularly  paid  or  advanced  to  him  by  the  department 
in  the  ordinary  course  of  its  business,  the  evidence  on  which 
the  charge  was  made  must  be  stated.  The  receipts  of 
Worly  for  these  sums  must  be  exhibited,  or  copies  of  them, 
if  filed  in  the  department,  must  be  certified,  or  some  other 
legal  evidence  must  be  exhibited  on  which  to  charge 
Worly,  in  order  that  his  sureties  may  be  made  liable. 

On  the  two  points  above  stated,  the  judgment  of  the 
district  court  must  be  reversed. 


AT  CHAMBERS,  APRIL  10,  1844. 

Nkuon  &  Graydon  v.  Cutter  &  Ttrekll. 

An  affidavit  to  hold  to  bail  moit  ba  potitiTe  at  to  the  indabtment. 
The  opinion  or  belief  of  the  affiant  is  iniafficient. 

On  a  habeas  corpaf  the  court  will  inqoire  whether  the  eaptaa  was  rightfallj 
ismrad. 
And  this  inroWes  the  SQfficiencjr  of  the  affidavit. 

Messrs.  Fox  4"  Howard  for  plaintiffs. 
Messrs.  Walker  £f  Carey  for  defendants. 

OPINION   OF  JUDGE  BfOLEAN. 

The  defendants  were  arrested  on  a  capias  ad  responden- 
dum,  founded  upon  the  following  affidavit : 
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Thb  United  States  of  America^ 

DiOTRICT   OP    OfflO.  ) 

"I,  William  A.  Woodward,  of  the  city  and  state  of  New 
York,  being  duly  affirmed,  depose  and  say,  that  Nelson  & 
Graydon  are  merchants,  residing  in  the  city  and  state  of 
New  York,  and  that  I  am  informed  and  verily  believe,  that 
the  said  Amos  Cutter  and  Jacob  Tyrrell,  partners,  trading 
and  doing  business  under  the  firm  of  Cutter  &  Tyrrell,  are 
citizens  of  the  city  of  Cincinnati,  in  the  state  of  Ohio,  and 
that  the  said  Cutter  &  Tyrrell  are  justly  indebted  to  the 
said  Nelson  &  Graydon,  in  the  sum  of  eleven  hundred  and 
twenty-five  dollars  and  four  cents,  by  virtue  of  a  promis- 
sory note  described  in  the  foregoing  precipe,  exclusive  of 
all  offsets;  which  said  promissory  note  was  given  for  goods 
and  merchandise,  sold  by  the  said  Nelson  &  Graydon  to  the 
said  Gutter  &  Tyrrell;  and  I  do  further  depose  and  say, 
that  I  verily  believe  said  Cutter  &  Tyrrell  are  about  to 
convert  their  property  into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  their  creditors ;  that  they 
have  property  and  rights  in  action,  which  they  fraudulently 
conceal ;  and  that  they  have  disposed  of,  and  are  about  to 
dispose  of  their  property,  with  intent  to  defraud  their  cred- 
itors. And  I  do  further  depose  and  say,  that  my  opinion 
is  founded  upon  statements  and  information  given  to  me 
by  the  said  Cutter  &  Tyrrell,  themselves,  and  on  examina- 
tion of  their  books  and  accounts,  and  information  of  indi- 
viduals residing  in  the  neighborhood  of  the  said  Cutter  dz; 
Tyrrell :  and  I  do  further  depose  and  say,  that  I  am  acting 
in  this  matter  as  the  agent  of  the  said  Nelson  &  Graydon." 
Signed,  W.  A.  Woodward,  which  affidavit  is  duly  certified. 

The  counsel  move  for  the  discharge  of  the  defendants  on 
two  grounds. 

1.  Because  the  facts  are  stated  by  the  affiant,  from  his 
information  and  belief 
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2.  Because  he  does  not  state  that  he  was  the  authorised 
agent  of  the  plaintiffs. 

On  the  part  of  the  plaintiffs  it  is  insisted,  that  on  the 
habeas  corpus  the  court  cannot  go  behind  the  capias  and 
inquire  into  the  sufficiency  of  the  affidavit. 

If  this  were  a  regular  term,  it  would  only  be  necessary 
to  bring  the  sufficiency  of  the  affidavit  before  the  court,  to 
move  for  the  discharge  of  the  defendants.  But,  in  vaca- 
tion, the  defendants  are  brought  up  on  the  present  writ,  to 
enable  me  to  inquire  into  the  cause  of  their  detention. 
The  writ  on  which  the  arrest  was  made  is  produced  by  the 
gaoler,  but  that  writ,  unsupported  by  an  affidavit,  did  not 
authorise  the  arrest.  Indeed  it  cannot  legally  be  issued 
without  an  affidavit.  The  affidavit,  therefore,  is  so  con- 
nected with  the  writ,  as  to  constitute  an  essential  part  of  it. 
Separate  it  from  the  writ,  and  the  defendants  must  be  dis- 
charged. The  personal  liberty  of  the  defendants  is  con- 
cerned, and  in  such  a  case  a  presumption  does  not  arise 
against  that  liberty. 

By  liie  third  section  of  the  act  of  this  state,  to  abolish 
imprisonment  for  debt,  it  is  provided,  that  if  any  creditor, 
his  authorised  agent  or  attorney,  shall  make  oath  or  affirm- 
ation in  writing,  &c.  that  there  is  a  debt  or  demand  justly 
due  to  such  creditor,  of  one  hundred  dollars  or  upwards, 
specifying,  as  nearly  as  may  be,  the  nature  and' amount 
thereof,  and  establishing  one  or  more  of  the  following 
particulars : 

1.  That  the  defendant  is  about  to  remove  his  property 
out  of  the  jurisdiction  of  the  court,  with  intent  to  defraud 
his  creditors :  or, 

2.  That  he  is  about  to  convert  his  property  into  money 
for  the  purpose  of  placing  it  beyond  the  reach  of  his  cred- 
itors, &c.  &c. 

This  affidavit  was   not  intended  to  be  a  mere  formal 
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matter.  The  debt  must  be  positively  stated  to  be  justly  due. 
Not  that  it  is  due  in  the  opinion  or  belief  of  the  ivitnesB 
from  an  examination  of  the  account  or  the  written  instru- 
ment on  which  the  action  is  founded.  If  something  more 
than  this  evidence  of  indebtment  were  not  required,  a 
capias  would  have  been  given  without  an  affidavit. 

Under  an  Indiana  statute,  containing  similar  provisions 
to  the  above,  the  supreme  court  held,  ^'  in  actions  on  con- 
tract, the  affidavit,  whether  made  by  the  plaintiff  himself, 
or  by  a  third  person,  must  show  that  there  is,  at  the  time 
of  suing  out  the  writ,  an  existing  debt  actually  due,  for 
which  an  arrest  may  be  lawfully  made.  It  must  be  'posi- 
tive as  to  the  sum  due,  and  not  as  the  deponent  believes, 
nor  as  appears  by  an  account  stated,"  &c.  Lewis  v.  Brack- 
enridgey  1  Blackf.  112.  A  similar  decision  was  made  by 
the  circuit  court  in  the  district  of  Illinois.  Wr^ht  et  al.  v. 
Cogsivdl,  I  McLean's  Rep.  471. 

The  agency  of  the  affiant  is  sufficiently  shown.    The  de- 
fendants are  discharged. 
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Ao  •gpreement  to  pay  ten  per  cent,  if  a  certain  note,  ^rea  some  time  before, 
•hoald  not  be  paid  punctually  when  dne,  is  without  consideration,  and  cannot  be 
enforced. 

Bat  where  in  such  agreement  the  maker  of  the  note  bound  himself  to  pay  the 
note  to  him  in  Missouri,  the  residence  of  the  payee,  and  in  the  event  of  fiuling*  to 
pay,  that  he  would  pay  the  expenses  of  the  payee  in  coming  to  Indiana  to  collect 
it,  may  be  enforced. 

The  consideration  arises  from  the  expense  incurred,  by  reason  of  the  de&uU  of 
the  maker  of  the  note. 

Fletcher  ^  Butler  for  plaintifi*. 
Wick  4*  Barbour  for  defendant. 


OPINIOIf  OF  THE  COURT. 

This  action  is  brought  on  a  sealed  obligation  in  which 
was  recited,  that  '^  the  defendant  had  given  a  joint  note 
with  Beverly  Wallace  for  the  sum  of  $400  payable  to  the 
plaintiff,  or  order,  on  3d  October,  1842,  dated  December, 
1840."  And  the  defendant  covenanted  that  the  money 
should  be  paid  to  the  plaintiff,  in  Missouri,  at  his  residence, 
when  due,  or  he  would  pay  ten  per  cent,  interest  and  the 
expense  of  plaintiff  in  coming  to  Indiana  for  the  money. 
And  the  plaintiff  averred  that  the  money  was  not  paid,  and 
the  expenses  in  coming  for  the  money  is  averred,  &e. 
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The  defendant  pleaded,  1.  Nil  debit;  and,  2.  That  the 
instrument  was  given  voluntarily  and  without  consideration. 

To  the  first  plea  the  defendant  demurred.  The  demurrer 
most  be  sustained.  By  his  deed  the  defendant  is  estopped 
firom  saying  that  he  is  not  indebted. 

The  plaintiff*  tendered  an  issue  to  the  second  plea. 

A  statute  of  Indiana  authorises  the  second  plea.  The 
plaintiff  proved  to  the  jury  that  the  money  not  being  paid 
when  due,  the  plaintiff  came  from  Missouri  to  Indianapolis 
to  collect  it;  and  he  proved  the  amount  of  his  expenses. 

It  is  not  pretended  that  this  contract  was  not  a  bona  fide 
one.  It  was  entered  into  fairly,  and  the  only  question 
which  is  raised,  is,  whether  it  is  legal  and  can  be  enforced. 

As  regards  the  ten  per  cent,  we  think  it  cannot  be  recov- 
ered. There  was  no  consideration  to  support  the  obliga- 
tion. Six  per  cent,  is  the  legal  rate  of  interest  in  Indiana, 
though  a  higher  rate,  not  exceeding  ten  per  cent,  will  be 
valid,  if  agreed  to  be  paid  in  writing. 

The  note  on  which  this  interest  was  to  be  paid  had  been 
given,  before  the  date  of  the  agreement  on  which  this  action 
10  brought. 

There  is  no  consideration  then,  for  the  payment  of  the 
ten  per  cent,  interest.  It  was  a  voluntary  undertaJdng,  and 
cannot  be  enforced.  But,  that  part  of  the  agreement  which 
regards  the'  expenses  of  the  plaintiff,  is  not  vnthout  consid- 
eration. By  the  note  he  was  bound  to  pay  the  money  at 
the  time  stipulated,  and  if  he  failed  to  do  this,  and  the 
plaintiff  was  under  the  necessity  of  making  a  trip  to  Indi- 
ana, he  bound  himself  to  ^pay  his  expenses.  Here  is  an 
expense  incurred,  by  reason  of  the  default  of  the  defendant, 
and  which  he  agreed  to  pay.  We  see  no  principle  which 
forbids  such  a  contract,  it  being  btmafidej  and  the  jury  will 
find  for  the  plaintiff  such  expenses  as  the  plaintiff  incurred 
on  the  trip  and  has  proved. 


M%  INDIANA. 


Follett*t  Heirs  v.  C.  Rom. 


Follett's  Heiss  v.  C.  Rose. 

An  tctioB  of  disMiiea  is  aothorised  tnd  regulated  by  the  ttatate  of  Indiaoa. 

Where  there  it  doubt  whether  an  initrument  hai  been  lealed,  the  fact  it  properly 
referable  to  the  jury. 

Pertoof  acquainted  with  parehment  patents  may  be  examined  as  to  the  traces  of 
a  seal.  If  it  was  the  intention  of  the  grantor  to  seal  the  instrument,  any  fbrciUe 
indentation  on  the  paxchment,  though  it  be  not  wax,  wafer  or  a  scrawl,  may  be 
a  seal. 

The  person  who  took  the  acknowledgment  was  permitted  to  ttate,  from  his  ani- 
U»jk  practice  in  taking  acknowledgments,  he  could  not  haTe  taken  it,  in  the  case 
nnder  consideration,  had  no  seal  been  attached  to  the  instrument. 

Unless  tho  inadequacy  of  consideration  be  so  gross  as  to  strike  eveiy  person  with 
a  presumption  of  fraud,  it  is  not  evidence  of  unfairness. 

OFUnON   OF  THE  COUBT. 

This  is  an  action  of  disBeieen,  given  and  regulated  by 
the  statute  of  Indiana,  and  is  brought  to  recover  a  tract  of 
land  adljoining  to  the  town  of  Terrehante.  The  claim 
originated  under  the  act  of  Congress  of  the  5th  of  March, 
1616y  which  granted  bounties  in  land  to  certain  Canadian 
volunteers.  A  military  warrant  which  was  issued  to  Fol- 
lett,  the  ancestor  of  the  plaintiffs,  was  laid  upon  the  land  in 
controversy,  on  which  a  patent  was  issued  to  him  the  26th 
of  October,  1816.  Proof  was  made  that  the  plaintiffs  were 
the  heirs  at  law  of  the  patentee.  The  possession  of  the 
defendant  was  admitted. 

The  defendant  offered  an  instrument  written  on  the  back 
of  the  patent,  which  purports  to  be  a  confirmation  of  a 
previous  deed,  as  well  as  a  conveyance  of  the  land 
patented,  to under  whom  the  defendant  claims. 

To  this  paper  the  plaintiffs  object,  because  it  has  no  seal, 
which  is  essential  to  the  validity  of  a  conveyance.  On  the 
part  of  the  defendant,  it  is  insisted,  that  a  seal  was  attached 
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to  the  instrument  when  it  was  executed,  and  that  by  some 
accident  it  has  been  removed.  Several  witnesses  were 
examined  on  this  point,  after  inspecting  the  parchment,  in 
the  presence  of  the  jury. 

One  of  the  witnesses  states,  that,  on  a  close  examination, 
he  finds  some  trace  of  a  wafer  seal  on  the  parchment. 
That  the  place  where  he  thinks  this  seal  was  attached, 
opposite  the  signature  of  the  grantor,  is  different  from  any 
other  place  on  the  back  of  the  patent,  as  it  has  the  appear- 
ance of  having  had  attached  to  it  a  wafer.  Other  wit- 
nesses, on  examination,  cannot  see  any  evidence  of  a  seal 
ever  having  been  attached. 

Ebenezer  Hoskiss,  before  whom  FoUett  and  wife  made 
the  acknowledgment  of  the  deed,  among  other  things  in 
his  deposition  says,  ^' that  he  has  not  the  least  possible 
dodbt,  from  his  manner  of  doing  business,  and  from  his 
actual  knowledge  of  what  was  necessary  to  constitute  a 
deed,  he  being  an  attorney  of  the  supreme  court  of  the  state 
of  New  York  at  the  time,  and  for  three  years  previously, 
that  at  the  time  of  acknowledging  and  proving  said  deed 
by  Follett  and  vrife,  the  seals  were  duly  attached  to  their 
names  on  said  deed,  and  that  since  that  time  they  have 
been  lost  off  by  time  and  accident;  and  further,  this  depo- 
nent is  confident  and  thinks  it  morally  impossible  that  said 
deed  should  have  been  thus  acknowledged  and  sworn  to  by 
said  FoUett  and  wife  without  the  seals  being  duly  attached 
to  the  same.  That  had  the  seals  not  been  on  when  said 
deed  was  presented  he  would,  beyond  doubt,  have  affixed 
them  to  it." 

A  motion  was  made  to  overrule  the  above  statement  in 
the  deposition  as  incompetent.  But  the  court  refosed  the 
motion,  on  the  ground  that  the  fact  whether  the  instrument 
was  sealed  or  not,  wad  a  matter  for  the  jury.  That  the 
statements  of  the  witness  in  regard  to  the  seals  were 
loonded  on  his  official  action,  from  which  his  inferences 
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were  draA^n,  and  that  the  jury  most  judge  from  the  vehole 
relation.  The  witness  gives  his  reason  for  saying,  witli 
great  confidence,  why  the  instrament  was  sealed.  A  wit- 
ness to  the  execution  of  an  instrument  may  not  be  able  to 
recollect  the  signing  and  delivery  of  the  deed,  but  from  his 
uniform  practice  in  such  cases  he  is  enabled  to  say,  that 
he  could  not  have  signed  the  instrument  as  a  witness  until 
it  was  executed  by  the  obligor.  Hoskiss  was  not  a  sub- 
scribing witness,  but  in  regard  to  the  sealing  of  die  inatm- 
ment  he  is  within  the  rule.  From  his  uniform  practice  in 
such  cases,  he  is  confident  the  seals  were  on  the  parchment 
when  he  took  the  acknowledgment.  This  evidence  is  fit 
to  go  to  the  jury,  that  they  may  give  it,  and  the  circum- 
stances with  which  it  stands  connected,  that  weight  which 
it  should  have. 

To  rebut  this  evidence,  the  plaintifi*s  introduced  a  certi- 
fied copy  of  said  instrument  from  the  record  of  deeds  of  the 
proper  county,  from  which  it  does  not  appear,  that  when 
recorded,  which  was  the  same  year  of  its  date,  there  were- 
seals  attached  to  it. 

There  seems  to  be  no  controversy  as  to  the  execution  of 
the  other  instruments  under  which  the  defendant  claims ; 
nor  that  the  defendant  is  invested  with  the  fee,  if  the  above 
deed  be  valid. 

The  principal  point,  as  you  will  observe,  gentlemen  of 
the  jury,  turns  on  the  fact,  whether  the  instrument  which 
purpoorts  upon  its  face  to  be  a  deed  of  conveyance,  was  a 
sealed  instrument  at  the  time  it  was  executed.  If  it  wa» 
not,  the  fee  remains  in  tiie  plaintiffs  as  the  heirs  of  the 
patentee. 

You  will  examine  the  parchment  to  see  if  you  can  per- 
ceive any  traces  of  a  seal.  The  patent,  as  you  perceive,  is 
of  ait: oily  substance,  to  which  a  wafer,  though  made  wet 
and  pressed,  would  not  strongly  adhere.  And  this  would 
especially  be  the  case,  where  the  pressure  was  made  only 
by  the  hand. 


MAY  TERM,  1844.  385 

■ 

Follett's  Heirs  «.  C.  Rose. 


Ftom  the  words  used  on  the  face  of  this  instrament,  it 
purports  to  be  a  deed;  and  where  this  is  the  ease,  the 
solemnitied  required  by  law,  such  as  signing,  sealing, 
delivery,  &c.,  in  the  absence  of  proof  of  the  omission,  is 
presumed.  17  Mass.  4S8;  3  lb.  399;  10  Mass.  105;  11  Mass. 
227.  To  suppose  that  the  party,  in  such  instances,  com- 
plies with  tlie  roles  of  law,  is  merely  to  suppose  he  acts 
reasonably.  The  fact  of  sealing  will  be  presumed,  where 
no  mark  or  impression  on  the  parchment  or  paper  appears, 
if  the  attestation  notice  the  solemnity  to  have  been  com- 
plied with.  But,  there  is  no  such  fact  stated  in  the 
attestation  of  this  instrument. 

Wax  or  wafer  is  not  essential,  or  a  scrawl,  to  make  a 
seal.  An  impression  on  the,  parchment  or  paper,  with  an 
intent  to  make  a  seal,  is  sufficient. 

If  the  witness  saw  the  obligor  sign,  coupled  with  the 
circumstance  of  a  declaration  incorporated  in  the  instra- 
ment, stating  it  to  be  sealed  by  him,  it  was  held  sufficient  to 
warrant  the  jury  in  presuming  that  the  deed  had  been 
regularly  sealed  and  delivered.  7  Taunton,  521;  Matt. 
Presumptive  Ev.  39. 

The  deed,  it  seems,  was  recorded  the  same  year  it  bears 
date,  and  no  seal  appears  upon  the  record.  This  is  relied 
on  by  the  plaintiffs  as  rebutting  evidence.  The  jury  will 
consider  it  as  such,  and  give  to  it  the  weight  that  shall  be 
proper. 

If,  upon  the  whole,  you  shall  come  to  the  conclusion  that 
the  instrument  was  not  sealed,  you  will  find  for  the  plain- 
tiffs. Such  an  instrument  is  essential  to  pass  the  legal  title 
out  of  the  ancestor  of  the  plaintiffs. 

The  consideration  paid  was  one  hundred  and  forty  dol- 
lars. This,  it  is  insisted,  is  inadequate.  But  inadequacy 
of  consideration  does  not  invalidate  a  contract,  unless  it  be 
eo  gross  as  to  strike  every  one  with  a  presumption  of  fraud. 
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In  this  case  there  are  no  circnmstances  which  aathorise  the 
inference  of  fraud. 

Under  the  occupying  claimant  law  of  Indiana,  the  occu- 
pant, should  your  decision  be  against  him,  will  be  entitled 
to  compensation  for  his  improvements,  and  must  account 
for  the  rents. 

The  jury  found  the  defendant  not  guilty. 


BURHLET  ET  AL.  V.  ThE  ToWN  OF  JeFFEBSOMVILLE  ET  AL« 

A  demurrer  to  a  bill,  which  contains  allegations  of  fraad,  and  ttrong  circimi- 
stnncet  of  equitj,  ma»t  be  overrated. 
In  inch  a  case,  the  defendants  mutt  answer  to  the  frand. 

Mr.  Morrison  appeared  for  the  complainants. 
Mr.  Stevens,  for  the  defendant. 

OPINION   OF  THE  COURT. 

The  bill  alleges  that  Isaac  Bowman,  a  citizen  of  Virginia, 
was  seised  of  five  hundred  acres  of  land  in  Clark  county, 
Indiana,  on  a  part  of  which  the  town  of  Jeffersonville  was 
laid  off.  That  in  March,  1802,  by  a  letter  of  attorney 
under  his  seal,  he  appointed  John  Gwathmey,  now  deceased, 
to  lay  off  the  town  on  one  hundred  and  fifty  acres,  part  of 
the  above  tract.  The  town  to  be  laid  off  as  the  attorney 
should  deem  proper,  and  he  was  authorised  to  vest  aU  the 
right,  title,  and  interest,  which  Bowman  had  in  the  one 
hundred  and  fifty  acres,  in  certain  discreet  and  proper  per- 
sons as  trustees  of  said  town;  and  he  was  authorised  to 
sell  the  lots  in  said  town  at  whatever  credit  he  might  think 
proper.    He  was  authorised  to  convey  two  acres  for  Ae 
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public  square  of  tiie  town,  to  the  trostees,  or  any  other 
persons  he  might  think  proper,  but  only  for  the  use  of  the 
town;  and  he  was  generally  authorised  to  do  every  thing 
necessary  to  carry  into  effect  the  above  powers. 

The  bill  alleges  that  Gwathmey  laid  off  the  town,  on  the 
terms  stated  on  the  plan  exhibited;  and  that  he  convefed 
the  land  on  which  the  town  was  laid  off  to  certain  indivi- 
duals, with  power  to  sell  the  lots  and  lands  in  the  town, 
which  were  to  be  sold,  and  to  pay  over  the  proceeds  of 
ffuch  sales  to  Bowman,  his  heirs  or  assigns.  And  the  bill 
diai^es,  that  the  said  trustees  and  their  successors  in  office 
made  sales  of  many  of  the  lots,  but  they  have  rendered  no 
account  or  paid  over  any  moneys  received.  On  the  east- 
ern side  of  the  town  an  oblong  piece  of  ground  was  laid 
off,  which  has  not  been  sold  and  accounted  for  by  the 
trustees.  Also,  lots  numbered  193,  194,  195,  and  196, 
containing  fifteen  or  twenty  acres,  have  not  been  sold  and 
accounted  for.  That  the  said  trustees,  or  thmr  successors 
in  office,  in  violation  of  the  power  under  which  they  acted 
on  the  17th  of  May,  1813,  for  the  nominal  consideration  of 
two  dollars,  conveyed  to  Johnston,  of  the  above  lots,  198 
and  195.  That  these  lots  were  taken  by  the  said  Johnston 
with  fall  notice  that  the  person  making  the  conveyance 
had  no  power  to  convey  on  the  terms  stated,  and  that  the 
same  was  fraudulent. 

The  bill  also  states,  that  the  trustees,  in  violation  of  their 
powers,  conveyed  to  William  Goodwin,  without  considera- 
tion, lot  194,  and  that  said  conveyance  was  fraudulent  and 
void.  That  lot  196  has  never  been  conveyed  by  the  trus- 
tees conformably  to  their  powers.  That  in  the  year  1819, 
on  the  application  of  the  trustees,  the  plan  of  the  town, 
under  an  act  of  the  legislature  of  Indiana,  was  altered, 
without  the  assent  of  Bowman,  his  heirs  or  assigns.  And 
the  complainants  insist,  that  the  public  grounds  and  streets 
designated  in  the  first  plan  being  abandoned,  the  same 
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reverted  to  Bowman  and  his  heirs.  That  under  the  change 
a  great  number  of  new  lots  were  laid  off  and  sold,  and  the 
proceeds  applied  to  the  nse  of  the  town.  That  varions 
persons  set  up  claims  to  the  lots  above  designated,  all  of 
whom  had  notice  of  the  claims  of  Bowman,  his  heirs  and 
assigns. 

The  bill  states  the  death  of  Bowman,  the  devise  by  him 
of  the  land  aforesaid,  and  the  purchase  by  Burnley  of  the 
interest  of  the  devisees.  And  the  bill  prays  that  the  deeds 
for  the  lots  named  may  be  declared  to  be  void,  and  that  the 
defendants  be  decreed  to  convey  the  lots  to  Burnley,  assignee, 
as  aforesaid.  That  the  mayor  and  council  may  be  decreed 
to  account  for  the  purchase  money  of  the  strip  of  land  on 
the  eastern  boundary  of  the  town ;  and  also  that  they  ac* 
count  for  all  sales  of  lots  under  the  old  plan  of  the  town, 
as  well  as  the  new,  which  have  been  sold  without  authority; 
and  that  they  convey  all  lots,  under  the  new  plan  of  the 
town,  which  have  not  been  sold. 

The  defendants  have  filed  a  general  demurrer,  which 
raises  the  question,  whether  there  is  any  equity  stated  in 
the  bill,  which  entitles  the  complainants  to  relief. 

The  allegations  of  the  bill,  by  the  demurrer,  are  admitted 
to  be  true.  It  is  admitted  that  the  four  lots,  from  193  to 
196,  inclusive,  were  fraudulently  conveyed  by  the  trustees, 
and  without  consideration;  and  that  the  grantees  had 
notice  of  Bowman's  claim.  It  is  also  admitted  that  many 
lots  have  been  sold  under  the  new  plan  of  the  town,  as 
well  as  under  the  old,  and  that  the  proceeds  have  never 
been  paid  to  Bowman  in  his  lifetime,  or  to  his  devisees 
^ince  his  death ;  and  also  that  there  are  lots  unsold,  which 
the  claimants  pray  may  be  decreed  to  be  conveyed  to  them. 
The  death  of  Bowman,  his  devise  to  his  children,  and  the 
purchase  of  Burnley,  are  also  admitted.  Now,  under  this 
aspect  of  the  case,  it  is  difficult  to  say  that  the  bill  is 
without  equity.    No  circumstance — ^such  as  lapse  of  time, 
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die  Btatate  of  limitations,  or  any  other  ground  of  defence — 
can  be  taken  into  consideration  on  demurrer.  In  this  view, 
then,  it  is  not  perceived  on  what  ground  the  demurrer  can 
be  sustained.  The  allegations  of  fraud  must  be  answered. 
The  demurrer  is,  therefore,  overruled,  and  the  defendants 
are  required  to  answer  the  bill. 
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If  the  indorsee  give  time  to  the  maker  of  (he  note  or  the  executor  of  a  mortga^^ 
to  receiTe  th«  payment  of  it,  the  indorsars  are  discharged. 

If  there  has  been  fraud  on  the  part  of  the  indorsers,  they  maj  be  made  liable  on 
that  ground. 

A  defendant  in  his  answer  cannot  introduce  new  matter  in  the  natnre  of  a  cross 
bittf  aad  require  the  plaintiff,  and  others  under  whom  ho  claims,  to  answer  it. 

Such  is  not  the  ElngUsh  practice,  which  we  have  adopted.  Under  the  laws  of 
Indiana,  no  notes  except  those  given  to  banks  are  placed  under  the  mercantile  law. 

On  all  other  instruments,  the  maker  must  be  prosecuted  to  insolvency,  before  he 
can  have  recourse  to  his  indorier. 

A  mortgage  given  to  secure  the  payment  of  an  usurious  note,  the  usury  not  being 
purged,  is  infected,  and  subject  to 'the  same  rule  as  the  note. 

In  Indiana,  osuiy  makes  void  the  instrument. 

If  the  holder  of  an  usurious  note,  not  known  to  be  usurious  by  him  when  received, 
yet  have  a  knowledge  of  the  usury  before  the  mortgage  was  taken,  it  makes  void 
the  mortgage. 

Even  without  any  notice,  the  mortgage  having  been  given  for  an  usurious  debt 
cannot  be  enforced. 

The  defendant*s  answer  is  evidence,  when  responsive  to  the  bill. 

Messrs.  Fletcher  and  Butler  for  complainants- 
Messrs.  Smith  and  Wright  for  defendants. 

OPINION  OF  THE  COURT. 

The  eomplainants  represent  in  their  bill  that  they  are 
merchants  in  Philadelphia,  and  that  Job  Eldridge  and  Tho- 
mas J.  CummingSy  being  indebted  to  them  in  a  sum  ex? 
ceeding  four  thousand  doUars,  Eldridge  assigned  to  them  a 


SM  INDIANA. 


Moi|;wi»  Bmck  k  Co. «.  Tipton,  Kidridge  &  Cnoimiiift. 

Bote  given  by  Spear  J.  Tipton  to  Cummings,  and  by  Cum* 
mfaigB  assigned  to  Eldridge,  for  three  thousand  three  hun- 
dred dollars,  dated  the  17th  of  April,  1838,  with  ten  per  cent 
interest,  amounting  at  the  time  of  the  assignment  to  three 
thousand,  seven  hundred  and  sixty-two  doUaj^s,  in  payment 
to  the  complainants  in  part  of  their  debt.  That  to  secure 
the  payment  of  said  note,  Tipton  executed  to  Cummings  a 
mortgage  on  one  hundred  and  sixty  acres  of  land,  in  Cass 
county,  Indiana.  And  the  complainants  allege  that  £1- 
dridge  represented  that  the  said  sum  was  justly  due  by  the 
said  Tipton.  That  Cummings  assigned  to  them  the  mort- 
gage, and  that  a  credit  for  the  amount  of  the  note  was  en- 
tered in  the  account  of  Eldridge  &  Cummings. 

That  in  May  term,  1840,  Tipton  confessed  a  judgment  on 
the  note,  including  interest,  amounting  to  the  sum  of  three 
thousand  nine  hundred  seventy-five  dollars  and  fifty  cents. 
That  on  the  complainants  agreeing  to  give  a  stay  on  the 
judgment  of  two  years,  Tipton  executed  a  mortgage  on 
several  tracts  of  land,  to  secure  the  payment  of  the  judg- 
ment, with  seven  per  cent,  interest  thereon.  And  the  bill 
states  that  the  time  for  payment  has  long  since  elapsed,  but 
Tipton  has  not  paid  the  judgment  or  any  part  of  it.  And 
the  complainants  pray  that  the  said  Tipton,  and  also  his 
co-defendants  Eldridge  &  Cummings,  may  answer  under 
oath  and  show  why  the  complainants  should  not  have  the 
relief  for  which  they  pray.  They  allege  that  Tipton  pre- 
tends that  the  aforesaid  note  was  given  for  an  usurious 
consideration,  and  also  the  judgment  and  mortgages,  all  of 
which  are,  consequently,  void;  but  the  complainants  aver 
that  this  pretence  is  untrue  in  point  of  fact:  and  they  pray, 
if  such  a  defence  shall  be  set  up  and  sustained,  by  the  said 
Tipton,  that  then  a  decree  shall  be  rendered  against  El- 
dridge &  Cummings  for  the  amount  of  the  note  and  in- 
terest. 

Among  odier  interrogatories  put  by  the  oomplainanta,  the 
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defendant  Tipton  is  called  to  answer,  "whether  said  de- 
fendant did  not  make  and  execute  to  said  defendant  Cum- 
mings  ike  said  note  and  mortgage,  or  either,  and  which  of 
them,  as  is  in  the  bill  in  that  behalf  named;  and,  if  yea, 
whether  the  same  were  not  made  and  executed  for  a  good 
and  valuable  consideration  and  as  evidence  of  and  secu- 
rity for  a  just  and  subsisting  debt,  or  for  what  consideration 
and  purpose  were  they  made  and  executed." 

Abo, "  whether  Tipton  and  wife  did  not  make,  execute  and 
acknowledge  the  said  deed  of  mortgage  to  the  complainants 
in  their  bill  named,  and  upon  the  consideration  and  agree- 
ment therein  named,  or  upon  some  other  and  what  consi* 
deration  and  agreement." 

And  the  bill  prays  that  an  account  may  be  taken  of  the 
judgment,  &c.,  and  that  unless  payment  shall  be  made  in 
a  reasonable  time  the  mortgage  may  be  foreclosed  and  the 
lands  sold,  &c.,  and  that  if  the  said  Tipton  shall  set  up  a 
good  and  equitable  defence,  the  said  Eldridge  &  Cum- 
mings  may  be  decreed  to  pay  the  judgment,  &;c. 

Eldridge  &  Cummings  demur  to  the  bill,  and  the  defend- 
ant Tipton,  in  his  answer,  admits  the  judgment,  and  the 
execution  of  the  mortgage  to  secure  the  payment  of  it,  as 
stated  in  the  complainants'  bill.  And  he  further  states,  that 
on  ihe  1st  of  May,  1886,  being  in  great  want  of  money  he 
loaned  from  Cummings  five  hundred  dollars  for  six  months, 
for  which  he  agreed  to  pay  two  hundred  and  fifty  dollars 
interest.  He  accordingly  executed  his  note  for  seven  hun- 
dred and  fifty  dollars,  payable  in  six  months ;  and  if  pay- 
ment should  not  be  pimctually  made,  ten  per  cent,  interest, 
from  the  date  of  the  note.  When  the  note  became  due, 
being  unable  to  pay  it,  the  defendant  loaned,  in  addition  to 
die  sum  before  borrowed,  two  hundred  and  fifty  dollars ; 
the  former  note  being  canceled,  he  executed  another  note  to 
the  said  Cummings  for  eighteen  hundred  dollars,  payable  in 
six  months,  and  if  not  paid  punctually,  ten  per  cent,  interest 
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from  the  date.  To  obtain  a  further  indulgence  for  a  year, 
and  on  the  cancelment  of  the  note  last  given,  the  defendant 
executed  another  note  for  three  thousand  dollars,  payable 
in  twelve  months,  vtdth  ten  per  cent,  interest,  from  the  date 
of  the  note,  if  the  payment  should  not  be  made  punctually. 
When  that  note  became  due,  not  being  able  to  pay  it,  the 
note  was  cancelled,  and  another  note  for  three  thousand 
three  hundred  dollars,  payable  in  six  months,  was  executed 
by  the  defendant,  which,  if  not  paid  punctually,  was  to  draw 
ten  per  cent,  interest,  from  its  date.  To  secure  the  payment 
of  this  last  note  the  mortgage  was  executed  first  named 
in  the  complainants'  bill,  and  which,  after  the  mortgage  was 
executed  to  secure  the  payment  of  the  judgment  to  the 
complainants,  was  cancelled.  And  these  facts  are  stated, 
as  defendant  alleges,  in  answer  to  the  above  interroga- 
tcMpy. 

The  defendant  having  answered  the  bill,  makes  his  an- 
swer in  the  nature  of  a  cross  bill,  and  the  complainants, 
with  his  co-defendants,  Eldridge  &  Cunmiings,  are  made 
defendants;  and  he  prays  that  they  may  be  required  to 
answer  the  matters  and  things  specified  in  his  answers  and 
he  propounds  several  interrogatories. 

Eldridge  &  Gummings  demur  to  the  cross  bill  as  set 
up  in  the  answer;  and  the  complainants  answer  the 
same. 

The  first  question  for  consideration  is,  whether  Eldridge 
&  Gummings, are  proper  parties  to  the  bill.  The  demur- 
rer which  they  have  filed  raises  this  question. 

They  are  not  charged  with  fraud  or  combination  to  the 
ii\jury  e£  the  complainants.  On  the  contrary  they  allege 
that  the  charge  of  usury '^et  up  by  Tipton  is  untrue.  But 
they  pray  if  they  shall  not  obtain  a  decree  against  Tipton 
on  the  mortgage,  that  Eldridge  &  Gummings  may  be  de- 
creed to  pay  the  judgment  for  which  the  mortgage  waB  given. 
There  is  then  nothing  on  the  face  of  this  bill,  which  might 
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not  be  stated  against  the  promisee  and  indorser  of  a  note 
in  every  bill  to  foreclose  a  mortgage,  given  by  the  maker  of 
the  note. 

Unless  there  be  some  peculiar  ground  of  equity  stated, 
the  remedy  against  these  persons  is  a  legal  one,  and  this 
remedy  cannot  be  invoked  by  the  complainants  until  they 
shall  have  prosecuted  the  maker  of  the  note  to  insolvency. 
Under  the  statute  of  Indiana  the  note  is  not  negotiable  as 
mercantile  paper.  Two  years  indulgence  w^as  given  on  the 
judgment,  on  the  defendants  executing  the  mortgage  in 
question.  This  would  release  from  liability  the  prior  in- 
dorser if  the  note  be  valid.  Whether  it  would  release  El- 
dridge  &  Gnmmings  from  their  original  liability  to  the  com- 
plainants, would  depend  upon  the  fact  whether  the  note 
was  assigned  to  them  in  payment  of  their  account.  If  it 
were  taken  in  pajrment,  as  from  the  statements  in  the  bill 
would  seem  to  be  the  fact,  then  the  only  recourse  of  the 
complainants  would  be  on  the  indorsement  of  the  note. 
And  this  recourse,  €is  has  been  stated,  is  cut  off  by  the  in- 
dulgence given  to  the  maker  of  the  note.  If  the  note  were 
given  for  a  fraudulent  or  usurious  consideration,  so  as  to 
render  it  void  in  the  hands  of  the  complainants,  on  that 
ground  they  would  have  recourse  against  the  assignors. 
And  this  would  be  the  case  whether  the  liability  was  sought 
to  be  enforced  at  law  or  in  equity.  This  ground  is  not  only 
not  taken  in  the  bill,  but  it  is  expressly  repudiated.  There 
is  then  on  the  face  of  the  bill  no  ground  stated  on  which 
Eldridge  &  Gmnmings  can  be  held  liable,  and  their  demur- 
rer must,  consequently,  be  sustained. 

Had  the  bill  alleged  a  fraudulent  combination  between 
Cummings  and  Eldridge  to  assign  to  the  complainants,  in 
payment  of  a  debt  due  to  them,  a  valid  note,  the  bill  might 
have  been  sustained  against  them  and  Tipton  also.  The 
fSsMsts,  that  the  note  was  given  to  one  of  the  partners,  by 
him  assigned  to  the  other,  and  by  that  other  assigned  to 
the  complainants,  in  payment  of  the  partnership  debt. 
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wonld  require  little,  if  any,  additional  proof,  if  the  note  be 
UBnriotiB,  to  establish  a  fraadnlent  intent. 

The  demurrer  being  sustained  to  the  original  bill,  neces- 
sarily disposes  of  the  demurrer  by  Eldridge  &  Gnnunings, 
to  the  cross  bill  attempted  to  be  set  up  in  the  answer.  Now 
if  there  is  nothing  on  the  face  of  the  original  bill  these  de- 
fendants can  be  required  to  answer,  they  are  not  proper 
parties  to  the  bill,  and  cannot  be  called  to  respond  to  the 
interrogatories  propounded  in  Tipton's  answer. 

But  there  is  another  ground  equally  fatal  to  this  answer 
being  treated  as  a  cross  bill.  There  is  no  such  practice  re- 
cognized in  the  courts  of  the  United  States.  In  Kentucky, 
such  a  practice  prevails ;  but  the  chancery  procedure  of  the 
courts  of  the  United  States  is  governed  by  the  RngHsh 
practice,  which  requires  a  defendant  to  file  a  cross  bill,  if 
he  desire  the  answer  under  oath,  of  his  co-defendant  or  the 
complainant.  This  proceeding  is  regulated  by  the  rules 
lately  adopted  by  the  Supreme  Court.  In  this  vfew  then, 
the  defendant  having  no  right  to  set  lyp  in  his  answer  the 
matter  of  a  cross  bill,  objection  may  be  made  to  the  pro- 
ceeding on  motion  or  by  a  demurrer. 

Two  questions  remedn  to  be  considered : 

1 .  Can  Tipton  avail  himself  of  the  usury,  under  Hie  eir^ 
cumstances  of  this  case? 

2.  If  he  can,  has  the  usury  been  proved? 

By  the  second  section  of  the  act  of  1838,  it  is  provided 
that  no  rate  of  interest  exceeding  ten  per  cent,  shall  be 
received;  and  by  the  third  section,  that  any  one  who  shall 
violate  the  second  section,  shall  be  liable  to  be  indicted  and 
fined.  These  sections  are  embodied  in  the  revision  of 
1838. 

On  the  part  of  the  complainants  it  is  contended,  that  the 
confession  of  the  judgment  and  execution  of  the  mortgage 
by  Tipton,  precludes  him  from  setting  up  the  usury  as  a  de- 
fence. There  is  no  evidence  that  the  complainants  had 
any  notice  of  the  usury  when  Eldridge  assigned  to  them 
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the  note.  But  the  proof  is  clear  that  they  had  notice,  before 
the  date  of  the  judgment  and  mortgage.  And  it  would  seem 
that  a  knowledge  of  the  fact  of  usury,  as  communicated  to 
them  by  their  counsel,  induced  them  to  indulge  Tipton  two 
years  for  the  payment  of  the  judgment.  The  confession  of 
the  judgment  and  the  execution  of  the  mortgage  show  a 
settled  purpose  by  Tipton  to  pay  the  money.  Acts  of  con- 
firmation of  a  void  contract  could  scarcely  be  stronger. 
Usury  by  the  Indiana  statute,  as  construed  by  the  Supreme 
Court  of  that  state,  makes  void  the  contract. 

Where  A  made  an  usurious  note  to  B,  who  transferred  it 
to  C,  for  a  valuable  consideration,  without  notice  of  the 
usury,  and  thereupon  A  gave  a  bond  to  G  for  the  amount, 
the  bond  was  held  not  to  be  affected  with  the  usury,  1  Term 
890.  A  boTta  fide  purchaser,  without  notice,  under  a  sale 
duly  made,  pursuant  to  the  statute  (of  New  York),  by  virtue 
of  a  power  of  attorney  contained  in  a  mortgage,  is  not 
affected  by  usury  in  the  original  debt  for  which  the  bond 
and  mortgage  were  given.     10  John.  Rep.  196. 

An  injunction  will  not  be  granted  on  the  charge  of  usury, 
where  the  party  seeks  the  discovery  of  the  usury,  and  a 
return  of  the  excess  beyond  the  lawful  interest,  for  the  usury 
would  have  been  a  good  defence  at  law,  and  no  reason  is 
given  why  the  plaintiff  did  not  make  the  defence  at  law. 
i  John.  ch.  49.  Where  the  plaintiff  was  sued  at  law  on 
notes  alleged  by  him  to  be  usurious,  and  he  suffered  judg- 
ment to  be  had  against  him,  without  making  a  defence  or 
applying  to  this  court  on  a  bill  of  discovery  in  due  season, 
he  was  held  concluded  and  not  entitled  to  relief.  These 
are  the  authorities  relied  on  to  show  that  Tipton  is,  by  his 
acts,  precluded  from  setting  up  as  a  defence  usury  in  the 
note  on  which  judgment  was  entered.  That  by  giving  the 
mortgage,  he  not  only  waived  the  usury,  but  procured  a  for- 
bearance of  two  years,  which  of  itself  constitutes  a  valuable 
consideration.  Whether  the  forbearance  is  a  valuable  coa- 
nderation,  must  depend  upon  the  validity  of  the  demand. 
44 


S46  INDIANA. 


MorgMi,  Buck  A  Co.  v.  Tipton,  Eldridg*  it  Cmnniiiigt. 

"  -  -         - 

t 

if  that  were  void,  by  being  nsoriouB,  it  does  not  Btrengthen 
llie  cause  of  the  complainants. 

The  complainants  had  no  notice  when  the  note  was  as- 
signed to  them,  but  this,  it  seems,  does  not  relieve  tfiem  from 
the  effect  of  the  usury.  In  Uosfd  v.  Scott^  4  Peters,  228,  it 
was  held  ^  that  usurious  securities  are  not  only  void,  as  be- 
tween the  original  parties,  but  the  illegality  of  their  incep- 
ti<m  affects  them,  even  in  the  hands  of  third  persons  who 
are  entire  strangers  to  the  transaction."  "  A  stranger  must 
take  heed  to  his  assurance  at  his  peril,  and  cannot  insist 
on  his  ignorance  of  the  contract,  in  support  of  his  claim  to 
recover  upon  a  security  which  originated  in  usury."  The 
same  doctrine  is  laid  down  in  the  case  of  Lowe  v.  Waller^ 
Doug.  735,  Cowles  v.  Woodruff,  8  Conn.  35,  Wales  v.  WM, 
5  Conn.  154,  Baldwin  v.  Norton,  2  Conn.  161.  The  note 
then  in  the  hands  of  the  complainants  as  assignees,  if  usu- 
rious, was  void.  It  was  not  negotiable,  though  that  fact  is 
not  noted  as  important  in  the  cases  cited.  Do  the  judg- 
ment and  mortgage  purge  the  complainants'  demand  firom 
the  taint  of  usury  ? 

In  the  case  above  cited  from  10  Johnson,  a  sale  under  a 
mortgage  was  held  good,  and  could  not  be  affected  by  usury 
in  the  debt  for  which  the  mortgage  was  given.  By  the 
statute  of  New  York  such  a  sale  was  equivalent  to  a  fore- 
elosure  by  a  decree  in  chancery.  In  the  case  under  con- 
sideration there  has  been  no  sale,  and  this  proceeding  is  on 
the  mortgage  and  not  on  the  judgment. 

In  Lourme  v.  Saunders,  1  Mar.  266,  it  was  held  that  to  a 
scire  facias  on  a  judgment,  obtained  on  an  usurious  contract, 
the  party  will  not  be  permitted  to  plead  the  usury  in  avoid- 
ance of  the  judgment.  The  same  doctrine  is  in  Cro.  EUz. 
586,  Ord.  on  Usury,  98.  But  in  the  same  case  the  Kentudi^ 
court  held  that  a  note  executed  for  the  judgment,  obtained 
on  an  usurious  contract  is  void,  and  the  usury  may  be  plead- 
ed, notwithstanding  a  judgment  was  rendered  lor  &e  de- 
mand.    In  Wickes  v.  {jfogsol^y  1  Car.  &;  Payne,  396,  the 
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court  held  that  a  security  given  in  lieu  of  a  former  secorily, 
-which  was  tainted  by  usury ,  is  void,  unless  in  the  second  se* 
curity  a  deduction  is  made  of  all  sums  paid  usuriously  under 
the  former  security.  And,  Preston  v.  Jackson^  2  Starkie,  297 ^ 
the  court  decided  that  a  party  cannot  recover  on  a  new  in- 
strument which  operates  as  a  security  for  any  usurious 
interest,  although  it  be  founded  upon  a  new  settlement  of 
the  account  between  the  borrower  and  the  lender,  and  the 
original  securities  have  been  cancelled.  That  was  a  case 
between  the  assignee  and  maker  of  the  note.  In  BoberiM 
V.  Chffy  4  Bam.  &  Aid.  92,  the  court  set  aside  a  judgment 
founded  on  an  usurious  security,  without  compelling  the  de- 
fendant to  repay  the  principal  and  interest. 

There  is  no  pretence  that  either  on  the  confession  of  the 
judgment  or  the  execution  of  the  mortgage  the  usury  viras 
purged.  And  as  before  remarked,  the  complainants  had 
Botiee  of  the  usury  before  the  date  of  the  judgment  aod 
mortgage. 

The  present  bill  is  brought  to  foreclose  the  mortgage,  an 
instrument  infected  with  usury.  In  Lawless  v.  BlakeUy<,  4 
Mar.  488,  and  5  Mar.  394,  and  470,  it  was  held  the  defend- 
ant may  make  his  defence  at  law,  or  omit  to  do  sq  and 
eome  into  the  Court  of  Chancery,  either  to  ei\join  the  judg- 
ment»  or  to  recover  the  money  paid  usuriously  on  it.  Bat 
he  cannot  avail  himself  of  both  jurisdictions.  If  he  make 
a  defence  at  law,  he  must  abide  by  it.  Where  usury 
has  been  sufficiently  pleaded  in  an  action  at  law,  and  on 
demurrer  the  plea  a4judged  bad  and  judgment  rendered, 
the  matter  cannot  be  set  up  again  in  equity.  The  cause 
should  be  taken  to  the  Court  of  EIrrors.  Lcmrme  v.  &iua- 
ders^  1  Mar.  267.  Where  an  unsuccessful  defence  is  made 
before  a  justice  of  the  peace,  and  au  appeal  taken  to  the 
Circuit  Court  which  is  dismissed  for  some  fault  in  the  justice 
or  clerk,  the  party  may  still  have  relief  in  chancery,  and 
this  is  a  just  exception  to  the  rule  that  when  the  party 
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makes  a  defence  in  one  court  he  shall  not  apply  to  the 
other.  Cave  v.  Davis y  5  Mar.  394;  Vance  v.  Hadricky  3 
Litt.  106. 

There  is  nothing  then  in  the  confession  of  the  judgment, 
or  in  the  execution  of  the  mortgage,  which  precludes  the 
defendant  from  setting  up  the  usury  in  his  defence.  The 
remaining  question  is,  whether  the  usury  has  been  proved. 

Cummings  has  been  examined  as  a  witness  in  the  case 
before  he  was  a  party,  but  to  every  interrogatory  which  re- 
quired him  to  speak  of  the  usury  he  refused  to  answer,  on 
the  ground  that  he  could  not  do  so  without  subjecting  him- 
self to  a  criminal  prosecution  under  the  statute.  A  witness 
who  fears  no  disclosures  will  never  shelter  himself  under 
such  a  principle,  where  his  character  is  involved.  If,  with 
truth,  he  could  have  denied  the  charge  of  usury  he  would, 
by  his  own  oath,  have  denied  it.  The  other  witnesses  show 
that  Tipton  was  embarrassed,  and  that  he  was  liable  to  be 
imposed  on  by  money  lenders.  But  these  do  not  conduce 
to  establish  the  usury.  The  defendants'  counsel  insist  that 
it  is  established  by  Tipton's  answer. 

If  the  statements  of  this  answer  be  true,  in  the  creation 
of  the  debt  demanded  there  was  a  shameless  exorbitancy, 
as  reckless  of  principle  as  of  public  opinion.  By  the  ad- 
vance of  the  sum  of  seven  hundred  and  fifty  dollars,  dis- 
connected with  any  other  operation,  in  little  more  than  two 
years,  by  renewing  the  loan,  it  was  increased  to  tlie  enor- 
mous sum  of  three  thousand  three  hundred  dollars.  And  the 
proof  of  this  usury  it  is  insisted  is  found  in  the  answer  of 
Tipton.  So  far  as  that  answer  is  responsive  to  the  bill,  it 
is  not  only  evidence,  but  evidence  which  can  only  be  over- 
come by  witnesses,  or  one  witness  and  strong  circumstances. 
The  important  inquiry  then  is,  whether,  in  regard  to  the 
usury,  the  answer  is  responsive  to  the  bill. 

The  first  interrogatory  above  stated,  and  to  which  Tipton 
is  especially  called  to  answer,  involves  the  consideration  of 
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the  note  and  mortgage  given  by  him  to  Gammings,  and  "  whe- 
liier  the  same  were  not  made  and  executed  for  a  good  and 
valuable  consideration,  and  as  evidence  of  and  security  for  a 
just  and  subsisting  debt,  or  for  what  consideration  were  they 
made  and  executed."  This  inquiry  is  as  broad  as  language 
could  well  make  it.  It  would  seem  as  if  the  draftsman  of 
the  bill  was  desirous  of  eliciting  not  only  the  facts  in  re- 
gard to  the  justice  of  the  debt,  but  a  full  explanation  of  all 
the  circumstances  connected  with  it.  For  he  asks,  if  the 
bond  and  mortgage  were  not  executed  as  '^  evidence  of  and 
security  for  a  just  and  subsisting  debt,  for  what  considera- 
tion and  purpose  were  they  executed." 

Now,  in  reference  to  this  interrogatory,  Tipton  states  that 
the  above  instruments  were  not  given  as  evidence  of  and 
security  for  a  just  debt,  and  he  goes  on  to  explain  the  facts 
in  support  of  this  denial.  The  debt  is  shovim  to  be  unjust 
by  the  unconscionable  and  illegal  exactions  made  by  Cum- 
mings.  And  this  is  clearly  within  the  scope  of  the  interro- 
gatory. 

In  the  1st  of  John.  Rep.  582,  it  is  said,  where  the  com- 
plainant in  his  bill  inquired  into  the  consideration  of  the 
assignment  of  a  note,  but  asked  nothing  as  to  usury;  and 
the  defendant  in  his  answer  alleged  usury,  the  indorsement 
of  the  note  was  held  prima  facie  evidence  of  a  full  and 
adequate  consideration,  and  the  answer  of  the  defendant 
not  to  be  evidence  of  the  usury  which  ought  to  be  proved. 

If  this  be  law,  it  does  not  apply  to  the  case  under  con- 
sideration. For  Tipton  is  not  only  called  to  answer  as  to 
the  consideration  of  the  note,  but  also  as  to  the  justice  of 
such  consideration.  He  answers  it  was  ui\just  because  it 
was  usurious.  Now,  can  it  be  pretended  that  the  term 
usury  is  not  responsive  to  the  bill,  because  he  was  not  spe- 
ciaUy  called  to  answer  whether  or  not  the  note  was  usuri- 
ous. Might  not  Tipton,  if  such  had  been  the  fact,  have 
answered  that  the  note  was  unjust,  because  it  was  foiled. 
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or  was  given  without  any  consideration,  or  was  fraudulently 
obtained.  This  is  as  much  a  question  of  common  sense  as 
of  law. 

In  Woodstock  v.  Barrety  1  Cow.  Rep.  .711,  742,  tlie  com- 
plainant prayed  a  specific  performance  under  certain  articles 
of  agreement,  which  had  come  to  the  defendant's  hands,  and 
called  on  him  to  answer  as  to  the  making  of  the  articles, 
how  they  were  disposed  of,  and  when,  where,  and  under 
what  pretences,  he  got  possession  of  them.  He  answered 
admitting  the  articles,  but  alleged  that  by  consent  of  the 
parties,  the  articles  were  rescinded,  and  the  seals  torn  off; 
the  Court  of  Errors  held  that  the  answer  being  resp^msive 
to  the  bill  and  within  the  discovery  sought,  was  legal  and 
competent  evidence.  To  the  same  effect  is  Mason  v.  Bou- 
sou,  5  John.  Ch.  504,  542-3. 

In  McCau)  et  ux,  v.  BUwUt  et  ux.  2  MoCord's  Ch.  90, 
101,  102,  the  bill  charged  that  certain  advances  had  been 
made  for  the  use  of  the  defendant,  who  answered  that  he 
had  given  his  note  for  all  advancements,  and  though  this 
was  an  affirmative  fact  in  avoidance,  yet  it  was  held  conclu- 
sive  until  disproved. 

Where  an  affirmative  fact  is  set  up  in  avoidance  of  an 
express  allegation  in  the  bill,  it  must  be  proved.  But  where 
such  fact  is  within  the  discovery  sought  for,  it  is  evidence. 
Some  decisions,  it  is  admitted,  have  gone  so  far  aa  to  hold 
that  the  answer  is  not  evidence  where  it  asserts  a  right 
affirmatively,  in  opposition  to  the  plaintiffs'  demand.  1 
Murf.  395.  In  the  nature  of  things  there  can  be  no  fixed 
rule  on  this  point.  Its  decision  must  depend  upon  the  words 
of  the  bill  and  of  the  answer.  If  the  bill  requires  the  de- 
fendant  to  answer  whether  he  did  not  execute  a  certain 
note  or  bond,  and  the  defendant  admits  the  execution  of  it, 
and  alleges  that  he  paid  it,  the  payment,  not  being  within 
the  interrogatory,  must  be  proved.  But  if  the  bill  allege 
that  the  note  was  given  on  a  valuable  consideration,  and 
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for  a  just  and  subsisting  debt,  the  answer  must  be  as  to  the 
justness  of  the  debt  and  the  facts  of  the  consideration.  In 
Reeks  v.  Postlethwaite,  Coop.  Ch.  Gases,  161,  an  explana- 
tion, essentially  connected  vdth  the  answer  to  the  bill,  is 
held  to  be  evidence. 

As  the  interrogatory  in  the  case  under  consideration  re- 
quired the  defendant  to  state  what  the  consideration  was, 
and  whether  the  note  and  mortgage  were  not  given  to  Cum- 
mings  for  a  subsisting  and  just  debt,  no  doubt  is  entertain- 
ed that  a  full  response  by  the  defendant  not  only  authorised 
but  required  him  to  state  fully  the  nature  of  the  considera* 
tion.  This  he  has  done,  and  there  is  no  proof  against  the 
statement  in  the  answer,  consequently  that  statement,  which 
establishes  the  usury,  is  evidence.  The  mortgage  to  the  com- 
plainants, on  which  this  bill  is  filed,  was  given  to  secure  the 
payment  of  the  judgment,  which  was  founded  on  the  note 
infected  with  usury,  of  which  the  complainants  had  full 
notice. 

As  has  been  already  stated  the  judgment  included  the 
usurious  interest.  That  interest  amounted  to  the  sum  of 
three  thousand  three  hundred  dollars,  deducting  therefrom 
the  sum  of  seven  hundred  and  fifty  dollars,  which  was  the 
amount  advanced  by  Cummings .  The  two  years  indulgence, 
and  the  confession  of  the  judgment,  and  the  execution  of 
the  mortgage,  was  manifestly  a  plan  adopted  to  avoid  the 
efiect  of  the  usury  by  the  complainants.  It  was  substan- 
tially the  substitution  of  a  new  security  for  the  usurious  note, 
and  as  the  security  retains  the  usury  it  is  as  fatally  infected 
Math  the  vice  as  the  original  note.  Under  such  circum- 
stances Tipton  would  not  be  precluded  from  filing  his  bill 
against  the  complainants  and  the  other  parties  to  the  note, 
to  set  aside  the  mortgage.  And  if  he  might  have  done  this, 
it  is  clear  that  he  may  set  up  the  usury  on  a  bill  to  fore- 
close the  mortgage.  k 

Where  the  usurer,  by  an  action  at  law,  attempts  to  en- 
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force  the  obligation,  which  is  usurious,  the  court  will  sustain 
the  defence,  and  will  not  require  the  defendant  to  pay  the 
amount  loaned,  with  legal  interest.    But  where  the  borrower 
seeks  relief  on  the  ground  of  usury,  by  filing  his  bill,  the 
payment  of  the  sum  loaned,  with  legal  interest,  is  made  a 
condition  of  his  relief.     And  here  a  question  ai;^6es,  whether 
in  this  case,  the  payment  of  the  sum  borrowed  by  Tipton, 
with  ten  per  cent,  interest^  ought  to  be  exacted  of  him.    If 
this  were  a  bill  for  relief  by  him,  he  would  be  required  to 
state  that  he  had  ofiered  to  pay  the  principal  and  interest, 
and  the  court  would  require  the  money  to  be  brought  into 
court,  before  relief  would  be  decreed.    This  is  a  salutary 
and  just  mode  of  proceeding;  and  I  do  not  perceive  why 
the  same  thing  may  not  be  done  in  the  present  case. 

In  the  case  above  cited,  of  Roberts  v.  Ctajfj  4  Bam.  & 
Aid.  91,  where  judgment  had  been  entered  on  a  warrant  of 
attorney,  and  where  there  had  been  an  agreement  to  give 
time,  it  was  contended  that  the  execution  and  judgment 
ought  to  be  set  aside,  if  the  court  had  no  doubt  as  to  the 
usury,  until  the  defendant  had  paid  the  money  advanced, 
with  legal  interest,  and  the  case  of  Hindle  v.  O'Bf'icn,  1 
Taunt.  403,  was  cited  in  support  of  the  position.     But  the 
court  overruled  the  case  cited,  and  held  that  the  instrument 
being  void,  the  practice  of  the  court  had  been  otherwise. 
That  being  a  case  at  law,  in  regard  to  practice,  is  different 
from  the  one  now  under  consideration.     The  answer  of  the 
defendant  sets  up  the  usury,  and  admits  the  sum  loaned, 
there  is  no  difiiculty,  therefore,  as  to  the  relief  to  which  he 
is  entitled.     And  the  question  is,  whether  in  this  suit  the 
defendant  shall  be  required  to  pay  the  sums  loaned,  with 
interest,  or  the  bill  shall  be  dismissed,  and  the  complainants 
or  Cummings  left  to  seek  recourse  against  him  by  an  action 
at  law. 

The  mortgage  being  infected  with  usury  is  void,  as  also 
the  note  on  which  the  judgment  was  entered;  no  action  can 
be  sustained  on  either  instrument,  but  Tipton  is  bound  to 
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pay  the  sum  loaned,  with  interest,  in  equity ;  and  Ihis  equity, 
by  the  assignments,  may  be  considered  as  vested  in  the 
complainants.  To  give  them  a  recourse  against  Eldridge  6c 
Cummings,  for  the  original  consideration  of  the  note  as- 
signed to  them  by  Eldridge,  it  may  not  be  necessary  to 
prosecute  this  equity.  Their  recourse  must  be  complete, 
firom  the  fact  that  the  note  was  void.  But  no  doubt  is  en- 
tertained that  the  complainants,  in  eqidty,  may  recover 
from  Tipton  the  sum  he  may  be  bound  to  pay  to  Cummings. 
Then  why  may  not  the  defendant  be  required  to  make  such 
payment  to  the  complainants,  in  the  present  case? 

The  specific  prayer  of  the  bill  is,  a  foreclosure  and  sale 
of  the  mortgaged  premises.  But  there  is  a  general  prayer, 
under  which,  any  reUef  in  the  premises,  to  which  the  com- 
plainants may  be  entitled,  can  be  given.  By  requiring 
Tipton,  in  this  case,  to  pay  the  amount  for  which  he  is 
liable,  a  circuity  of  action  is  avoided,  and  this  is  a  cogent 
reason  why  the  power  should  be  exercised.  In  addition  to 
this  consideration,  it  keeps  clear  of  the  statute  of  limita- 
tions and  other  defences,  which  do  not  go  to  the  merits  of 
the  case. 

Upon  the  whole,  it  is  ordered  and  decreed,  that  the  de- 
fendant, Tipton,  do  pay  to  the  complainants,  or  into  the 
clerk's  office,  by  the  first  day  of  the  next  term,  the  principal 
loaned  by  him  from  Cummings,  with  ten  per  cent,  interest 
thereon.  The  interest  to  be  calculated  up  to  the  time  of 
giving  each  note,  as  stated  in  Tipton's  answer,  and  to  be 
added  to  the  principal;  and  interest  on  the  entire  sum,  to 
the  next  note,  &c.  Let  the  calculation  be  made  by  a 
master. 
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▲n  ftttednMBt  laid  upon  proparty,  doei  aot  change  tha  oWnenlup  of  rach 
proper  Ijr, 

The  defendant  may  sell  it  tntgect  to  the  tien  of  the  attachment 

The  tame  may  be  said  of  property  leried  on  by  execution. 

A  leTy  is  taid  to  be  a  wtiifiMstion  of  tha  debt,  if  the  property  be  af  raSdiBt 
amount.  And  thb  ii  taid  to  be  the  case,  thou^^h  the  property  should  be  wasted  by 
the  nef^ligence  of  the  officer. 

The  officer  is  the  agent  of  both  parties,  and  may  be  liable  to  either. 

But,  if  the  property  b«  lost,  without  tha  n^ect  of  the  officer  or  the  plaiutiff,  the 
loss  must  be  sustained  by  the  defendant,  who  has  failed  to  p^  Ihe  amount  due. 

A  plea  that  property  was  attached  and  lost,  is  defective  in  not  showing  bow  the 
losi  occurred. 

Mr.  Gregory,  for  plaintiff. 

Messrs.  Judah,  Mace  and  Baird  for  defendant. 

oranoN  ov  the  coubt. 

This  action  is  brought  on  a  promissory  note  given  for 
goods  purchased  in  New  York. 

The  defendants  pleaded  that  under  the  law  of  New  York, 
an  attachment  was  issned,  upon  which  goods  sufficient  to 
satisfy  the  debt  in  controversy  were  seized  and  detained, 
by  means  whereof  the  said  goods  were,  and  still  are, 
wholly  lost  to  the  defendant.  To  this  plea  the  plaintiffii 
demurred.  It  is  objected  that  this  plea  is  bad,  because  it 
does  not  set  out  the  statute  of  New  York,  under  which  the 
attachment  was  issued.  As  the  courts  of  the  United  States 
treat  the  statutes  of  the  respective  states  as  domestic  and 
not  as  foreign  laws,  there  is  no  necessity  to  plead  or  prove 
those  laws,  as  laws  of  a  foreign  country. 

K  attaching  property  to  the  amount  of  the  debt  demanded, 
be  an  absolute  discharge  of  the  debt,  this  plea  is  sustain- 
able. 
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In  the  ease  of  MIntosh  v.  CkeWj  I  Black.  390^  the  court 
say, "  we  take  the  law  to  be,  that  the  plamtiffs,  by  levying 
their  execution  on  the  lands  of  the  defendant,  have  elected 
to  take  the  specific  property  as  a  pledge  for  the  satisfaction 
of  their  whole  debt;  and  while  it  is  held  by  them  for  that 
purpose,  it  is,  for  the  time,  presumed  to  be  a  satisfaction." 
In  Hcjft  V.  HudsoUy  12  John.  207,  the  court  held,  '^  when  an 
officer  under  an  execution,  has  once  levied  upon  the  property 
of  the  defendant,  sufficient  to  satisfy  the  execution,  he  can- 
not make  a  second  levy."  In  the  case  of  Clark  v.  WUherSy 
2  Ld.  Ray.  1072,  it  was  ruled,  that  when  a  defendant's 
goods  are  seized  on  Ajierifaciasy  the  defendant  is  discharged. 
And  in  the  case  of  Ladd  v.  Bhunty  4  Mass.  408,  it  was  ex* 
pressly  decided,  that  when  goods  sufficient  to  satisfy  an 
execution  are  raised  on  ^l fieri faciasy  the  debtor  is  discharged, 
even  if  the  sheriflT  waste  the  goods  or  misapply  the  money." 

In  JgnMtr  v.  Jd^ey  0  John.  884,  it  was  said,  '*  if  an  officer 
have  an  authority  to  attach  a  man's  goods,  keep  them  in 
an  unsafe  place,  or  expose  them  to  destruction,  he  acts 
contraiy  to  the  duty  of  his  office."  And  in  the  same  case, 
t  John.  16,  the  court  say, "  if  the  loss  of  the  timber  hap- 
pmed  whUe  it  was  held  under  the  attachment,  and  without 
the  negligence  of  the  officer,  the  defendant  (at  whose  in- 
stance the  attachment  was  issued)  ought  not  to  be  respon- 
sible for  it."  And  Mr.  Justice  Story,  in  his  work  on  Bail- 
ment, says,  section  128,  '<  the  officer,  who  has  laid  the  at- 
tachment upon  goods  is  considered  as  having  the  custody 
thereof  as  long  as  the  attachment  continues ;  and  if  he  de- 
hvers  them  over  to  the  bailee  or  to  the  debtor,  and  a  loss 
ensues,  he  will  be  Uable  to  the  creditor,  and  the  loss  of  the 
property  is  at  his  peril." 

The  laying  of  an  attachment  does  not  change  the  tide  to 
the  property  attached.  The  right  of  property  remains  in  the 
defendant,  subject  to  the  lien  of  the  attachment.  And  it  is 
supposed  that  the  effect  is  the  same  on  the  levy  of  an  execu- 
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tion.  In  both  cases,  to  change  the  right  of  property,  there 
must  be  a  sale  under  the  process.  But,  in  either  case,  if  the 
marshal  or  sheriff  shall  be  negligent,  so  that  the  property 
shall  be  destroyed,  the  officer  is  responsible.  He  is  respon- 
sible to  the  plaintiff,  and  also  to  tiie  defenduit,  the  owner 
of  the  property.  The  officer  is  the  agent  of  both  parties, 
and  may,  therefore,  be  liable  to  either  party. 

The  sheriff  or  marshal  is  bound,  at  least,  to  ordinary  dili- 
gence for  the  preservation  of  the  property  in  the  custody  of 
the  law,  and,  consequently,  subject  to  his  control.  He  has 
a  right  to  incur  any  reasonable  expense  in  keeping  the 
property.  If  it  be  Uve  stock,  he  may  pay  the  expense  of 
keeping  it,  and  tax  it  as  a  part  of  his  costs.  And  it  would 
seem  to  be  reasonable,  if  the  property  be  lost  by  the  negli- 
gence of  the  officer,  that  the  defendant  should  set  up  such 
loss  in  his  defence,  as  in  this  case,  to  a  new  action  for  the 
same  consideration.  But  if  the  loss  be  the  result  of  acci- 
dent, in  no  way  chargeable  to  the  officer  or  the  plaintiff, 
the  officer  is  not  responsible,  nor  is  it  clear  that  the  plaintiff 
sustains  the  loss. 

In  such  a  case,  the  officer  would  be  considered  the  agent 
of  the  law,  and  by  resorting  to  that  agency  for  the  obtain- 
ment  of  his  debt,  the  plaintiff  is  not  chargeable  with  any 
dereliction  of  duty,  or  act  of  iiyustice  to  the  defendant. 
He  is  the  delinquent  party,  in  failing  to  discharge  his  obli- 
gation, and  should  a  loss  be  incurred  by  an  unforeseen 
casualty,  which  is  not  chargeable  to  the  officer  or  the  plain- 
tiff, it  would  seem  that  the  loss  should  be  borne  by  the  de- 
fendant. The  plea  is  defective  in  not  showing  how  the  loss 
took  place,  and  on  this  ground  the  demurrer  is  sustained. 

On  motion,  leave  given  to  amend  the  plea. 
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RocKSELL  srr  al.  v,  Allen. 

A  iiMnk*l*t  sala  of  land  on  execution,  where  the  defendant  had  no  interest  in  the 
land,  will  be  set  aside  on  motion. 

In  each  sale  there  is  no  warranty  bj  the  defendant.  The  purchaser  must  under- 
stand what  he  buys. 

Bat  where  he  has  been  deceived  or  misinformed,  the  court  will  release  him,  bj 
setting  the  sale  aside.  This  is  a  proper  mode  of  g^viog^  relief,  if  application  be 
made  before  the  sale  shall  be  completed. 

OPINION  OF  THE  COURT. 

Mft.  Smith  moved  the  court  to  set  aside  a  sale  of  real 
estate  made  on  execution  in  the  above  case,  on  the  ground 
that  the  defendant  had  no  title  to  the  land  or  interest  in  it 
at  the  time  of  the  sale.  Before  the  judgment  Allen,  the  de- 
fendant, conveyed  the  land  to  one  Coates,  taking  a  mort- 
gage to  secure  the  payment  of  the  purchase  money,  which 
mortage  Allen  had  assigned,  so  that  he  had  no  interest  in 
ihe  land  either  equitable  or  legal. 

Mr.  Morrison,  wlio  opposed  the  motion,  did  not  controvert 
the  facts,  but  insisted  that  as  the  deed  to  Coates  was  on 
record,  the  purchaser  was  bound  to  know  the  state  of  the 
title,  and  having  made  the  purchase  with  this  knowledge 
he  was  entitled  to  no  relief.  That  the  maxim  of  caveat 
empUn-  applied  with  peculiar  force  to  judicial  sales.  That 
the  court  would  not,  under  the  circumstances  of  that  case, 
give  relief  to  the  purchaser  on  a  motion,  but  would,  if  he 
were  entitled  to  relief  leave  him  to  a  suit  in  chancery. 

It  is  clear  that  the  defendant  does  not  warrant  the  title 
of  his  land  sold  on  execution.  And  if  the  sheriff  or  mar- 
shal, who  sells,  does  not  warrant  it,  he  may  bind  himself, 
but  not  the  defendant,  in  the  execution.  The  Mont.  Allegre, 
9  Wheat.  616 ;  Lcn/don  et  al,  v.  Robertson  et  ai. ;  5  Black.  276. 

But  the  case  before  us  is,  whether  a  purchaser  of  land 
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under  execution,  to  which  the  defendant  had  no  title,  shall 
be  compelled  to  complete  his  purchase.  In  Muir  v.  Crmgj 
3  Black.  293,  the  court  gave  relief  on  a  biU  filed  against 
Craig,  the  defendant,  in  execution,  whose  land,  as  was  sap- 
posed,  had  been  sold  on  execution,  but  in  i^ch  he  had  no 
interest,  on  the  ground  that  the  money  received  had  been 
applied  to  the  payment  of  the  defendant's  judgment.  The 
amount  paid  was  decreed  to  be  reftmded.  It  may  be  doubt- 
ed whether  this  did  not  carry  the  principle  too  far.  The 
purchaser  must  look  to  what  he  buys.  But  in  the  case  be- 
f(H*e  us,  the  question  b,  whether  the  purchaser  shall  pay  his 
money  where  no  interest  was  transferred  to  him  under  the 
Judgment  He  may  have  been  negligent,  but  before  the 
purchase  is  completed,  he  applies  to  be  relieved,  by  setting 
aside  the  sale.  That  he  had  no  notice  in  fact,  whatevw 
might  be  the  inference  of  law,  must  be  p/esumed,  as  no 
one  would  purchase  that  which  he  knew  to  be  of  no  value. 
Whatever  might  be  proper  after  the  payment  of  the  money 
and  the  execution  of  tiie  sheriff's  deed,  we  think  when  the 
application  is  made,  at  this  stage  of  the  proceedings,  the 
sale  should  be  set  aside.  And  this  summary  mode  by  mo- 
tion, being  the  least  expensive,  is  the  proper  one. 


Tabdt  et  al.  v.  Lbwis  Mosoak. 

A  court  of  chancery  in  any  other  ttate,  than  that  in  which  land  ii  titnated,  can 
make  no  decree  which  can  aflect  the  title  to  nch  land. 

Bat  having  jaritdiction  of  the  person  of  the  owner  of  the  land,  they  may  decvee 
a  conveyance,  and  enforce  the  decree,  by  attachment  or  otherwiie. 

A  conveyance  executed  under  a  decree,  operates  by  virtue  of  the  conveyance, 
and  not  by  force  of  the  decree. 

In  such  a  case,  the  chancery  suit  doei  not  constitute  a  part  of  the  title,  and  need 
not  be  presented  as  such.  The  proceeding  in  chancery  may  be  looked  at  as  show* 
ing  the  ground  on  which  the  conveyance  was  made.    A  knowledge  of  fiiets,  which 
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if  tnoed  wod  ondantood,  will  lead  to  a  knowledge  of  title,  ia  sofficient  to  chaige  a 
parchaier. 
Fraud  may  be  proved  hy  drcumstances. 

Mr.  Smithj  fcnr  complamants. 
Mr.  Dunnj  for  defendant. 

OFOnON  OF  THB  COURT. 

The  bill  states  that  the  complainant^  under  a  decree  of 
the  Chancery  Court  of  Virginia,  purchased  the  two  half 
quarter  sections  in  Shelby  county,  Indiana,  which  was  con* 
i^yed  to  him  by  William  Craddy,  dated  28th  May,  1842. 
That  the  deed  was  not  recorded  until  the  5th  September, 
1843 ;  before  which  time,  Craddy  had  fraudulently  sold  the 
said  land  to  Morgan,  the  defendant,  who  had  notice  of  the 
previous  purchase  and  deed;  and  that  under  this  fraudulent 
purchase,  he  received  a  deed  for  the  land  from  John  Craddy 
and  William  Craddy,  dated  21st  November,  1842,  which 
was  recorded  on  the  next  day. 

The  answer  admits  the  procurement  of  the  title  by  the 
defendant,  and  denies  any  notice  which  can  charge  him. 

The  statute  of  Indiana  gives  effect  to  the  deed  first  re- 
corded, where  a  prior  deed  has  not  been  recorded  within 
twelve  months.  But,  if  the  junior  deed  first  recorded  has 
been  obtained  fraudulently,  the  statute  does  not  protect  it. 

The  court  in  Virginia  could  exercise  no  jurisdiction  over 
this  land  in  Indiana.  A  decree  of  such  court,  could  not  by 
the  mere  force  of  its  own  power,  reach  the  title  or  affect  it. 
But  having  jurisdiction  of  the  person,  it  had  power  to  en- 
force its  decree  against  him  by  attachment  or  otherwise. 
And  it  seems,  that  in  obedience  to  its  decree,  the  convey- 
ance to  the  complainant  by  William  Craddy  was  executed. 
This  deed  is  the  foundation  of  the  complainants'  title.  And 
the  proceeding  of  the  court  could  not  bp  referred  to.  It  is 
insisted  that  the  chancery  proceedings  constitute  a  part  of 
the  complainants'  title ;  and  that  the  extract  of  those  pro- 
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ceedings,  as  certified  and  ofiered  in  evidence,  are  not  ad- 
missible.  Bat  this  objection  is  not  sustainable.  The  deed 
was  the  act  of  the  party,  and  is  binding  without  a  reference 
to  the  decree,  if  a  consideration  be  named  in  it.  And  the 
reference  to  the  chancery  proceeding  need  be  considered 
for  no  other  purpose,  except  as  showing  a  consideration. 

The  case  must  turn  upon  the  question  of  notice.  This 
the  defendant  does  not  sufficiently  deny.  The  first  letter 
to  him  from  Houston,  one  of  the  complainants,  dated  11th 
December,  1841,  informed  defendemt  that  he  and  others  had 
purchased  the  land,  under  a  decree  of  the  court,  and  in- 
quired as  to  the  quality  of  the  land,  and  what  amount  of 
taxes  were  due  upon  it.  Also,  he  inquired  whether  de- 
fendant, who  had  previously  been  Craddy's  agent  respect- 
ing the  land,  would  act  for  the  complainants. 

The  answer  of  the  defendant,  dated  27th  December,  1841, 
gives  an  account  of  the  land,  amount  of  taxes  paid,  &c. 
He  wished  to  know  at  what  time  the  land  was  purchased, 
what  kind  of  deed  was  given,  and  at  what  price  the  land 
could  be  purchased.  Also,  whether  a  deed  of  general  war- 
rantjr  could  be  given. 

A  letter  firom  William  Craddy  to  defendant,  dated  June, 
1842,  complains  of  the  proceedings  of  the  court,  of  the 
sherifi*  in  breaking  open  his  doors,  &c.,  and  represented  that 
he  had  been  applied  to  for  a  deed  which  he  would  never 
give.  That  the  proceedings  were  not  binding,  &c.  The 
deed  had  been  executed  by  Craddy  in  May  preceding  the 
date  of  this  letter. 

This  correspondence  shows  a  knowledge  of  facts  by  the 
defendant,' which  should,  at  least,  have  put  him  upon  in- 
quiry. Indeed,  the  last  letter  to  him  from  Craddy  was,  of 
itself,  sufficient  for  this  purpose.  It  is  true  he  denied  having 
executed  a  deed  for  the  land,  but  there  was  enough  in  the 
letter  to  excite  a  prudent  man  to  cause  the  chancery  pro- 
ceeding in  Virginia  to  be  examined. 
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There  are  eirciUBBtaiices  connected  with  the  execution  of 
Ike  deed  to  the  defendant,  which  create  some  doubt  whether 
it  "was  a  bona  fide  transaction.  The  sum  of  twelve  hundred 
dollars  is  named  as  the  consideration  in  this  deed.  And 
the  defendant  alleges  that  this  was  paid  by  a  conveyance 
of  one  hundred  and  sixty  acres  of  land  to  the  children  of 
William  Craddy. 

In  the  cross  bill  filed  by  the  defendant,  he  states  that  in 
1834,  William  Craddy  agreed  to  convey  to  John  Craddy  the 
tracts  here  in  dispute,  in  consideration  that  he  shoruld  as- 
some  a  certain  debt  of  seven  hundred  and  eighty  dollars, 
due  by  William  Craddy  to  one  Kyle,  in  which  John  was 
seexirity.  And  complainant  avers,  that  John  did  comply 
with  the  agreement,  by  paying  the  said  sum  of  money,  be- 
fore the  purchase  by  complainants.  And  it  is  averred  that 
complainants  knew  of  this  contract. 

In  their  answer  the  complainants  deny  every  material 
allegation  in  the  cross  bill,  and  especially  that  they  had  any 
notice  of  the  contract  between  William  and  John  Craddy. 
And  they  deny  that  John  had  any  interest  in  the  land.  The 
deed  to  defendant  was  executed  by  William  Craddy  and 
John  Craddy,  by  William  Craddy,  his  attorney;  but  no 
power  of  attorney  was  proved.  Nor  was  there  any  proof 
that  John  Craddy  paid  the  sum  which,  as  security,  it  is 
alleged  he  agreed  to  pay.  On  the  contrary  the  defendant 
states  he  paid  the  consideration  by  conveying  other  lands 
to  the  children  of  William  Craddy. 

In  the  first  place  we  think  the  defendant  had  notice  to 
charge  him,  and  this,  connected  with  the  circumstances  re- 
ferred to,  go  to  establish  the  fact  that  this  purchase  was  not 
bona  fidcy  and  that  the  complainant  is  entitled  to  the  relief 
he  prays  for.    Decree,  &c. 
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Doe  ex.  DEM.  Strong  v.  Smith. 

When  a  deed  n  executed  out  of  Indiwia,  for  lead  withitt  it,  and 
knowledged  beibre  a  justice  of  the  peace,  under  the  Indiana  statute,  the  clerk  of 
the  county  should  certify  as  to  the  authority  of  the  justice  and  not  the  secietaij 
of  state. 

A  deed  not  acknowledged,  in  Indiana,  is  vaBd  between  the  paitiet,  mad  when 
proved  tamf  be  received  in  evidence.  But  snch  deed  until  properlj  ackaowledged, 
though  recorded,  is  not  notice. 

A  deed  valid  between  the  parties,  executed  before  an  attachment  is  hid  upon  ihit 
land,  and  the  deed  being  properly  acknowledged  and  recorded,  before  the  deed 
mder  the  attadunent,  which  was  not  recorded  within  twelve  montiis,  conveys  a 
paramount  title. 

Mr.  Smith  for  plaintiff. 

Messrs.  Wick  and  Barbour  for  defendant. 


OPINIOK  OF  THE  COUST. 

This  case  is  submitted  to  the  court  on  a  statement  of 
facte.  Both  parties  claim  under  Andrews,  "nie  lessor  of  the 
plaintiff's  deed  was  executed  in  the  state  <X  Connecticut^ 
1 1th  of  January,  1840.  The  same  day  it  was  acknowledged 
before  a  justice  of  the  peace,  and  certified  by  the  secretary 
of  state.  It  was  recorded  the  4th  Nov.  1840.  On  171h 
November,  1843,  the  clerk  of  the  county,  under  the  seal  of 
the  court,  certified  that  the  justice  who  took  tiie  acknow- 
ledgment was  a  justice,  and  it  was  again  recorded  in  India* 
Jia,  in  the  proper  county,  the  27th  Nov.  1848. 

The  defendant  claims  under  an  attachment,  by  a  deed 
from  the  sheriff,  dated  13th  of  July,  1842,  which  was  record- 
ed the  24th  of  January,  1844.  The  land  was  attached  after 
the  date  of  plaintiff's  deed,  and  sold  23d  of  January,  1840. 

The  lessor  of  the  plaintiff's  deed  was  properly  acknow- 
ledged in  Connecticut  before  a  justice  of  the  peace,  but  the 
vcertificate  oJT  tiie  secretary  of  state  was  not  the  proper  evi- 
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dence,  under  the  Indiana  statute,  as  to  the  authority  of  the 
justice.  On  this  ground,  it  is  presumed,  the  deed  was  cer- 
tified with  the  seal  and  certificate  of  the  county  clerk  in 
1843. 

In  Doe  on  the  Demise  of  Wayman  v.  Naylor^  2  Black.  32, 
the  court  held, '' an  acknowledgment  is  necessary  for  the 
admisfidon  of  a  deed  to  record,  but  is  not  essential  to  its  va- 
lidity.^ "  If  the  recorder  records  a  deed  which  has  not  the 
statntoiy  requisites  to  admit  it  to  record,  such  deed  is  not 
entitled  to  the  legal  effects  of  a  deed."  Oliver's  Practical 
Conveyance,  274.  The  recording  of  a  deed  for  land  defec- 
tive in  a  statute  requisite,  is  not  constructive  notice  of  its 
existence  to  third  persons.  Caj-ter  v.  Champion  et  al.,  8 
Conn.  Rep.  294.  A  deed  not  acknowledged,  or  acknow- 
ledged defectively,  if  recorded  in  Indiana,  would  not  be 
notice,  but  it  is  good  between  the  parties,  and,  when  proved, 
18  admissible  in  evidence. 

The  attachment  was  not  laid  upon  this  land  until  after  it 
was  conveyed  to  the  lessor  of  the  plaintiff*.  That  convey- 
ance was  good  between  the  parties,  but,  by  reason  of  a  de- 
fect in  the  certificate  as  to  the  justice,  though  recorded,  it 
was  not  technically  notice.  This  error  being  corrected  the 
deed  was  again  recorded,  about  two  months  before  the  de- 
fendant's deed  from  the  sheriff*  was  placed  upon  record.  As 
the  deed  of  the  defendant  was  not  recorded  within  twelve 
months  fit>m  the  time  of  its  execution,  and  not  until  after 
the  lessor  of  the  plaintiff^'s  deed  was  recorded,  effect  is  given 
to  the  latter,  unless  it  shall  be  shown  to  have  been  fraudu- 
lent. There  is  no  pretence  of  this  in  regard  to  the  plain- 
tifi*'8  deed.  Upon  the  whole,  we  think  the  title  of  the  lessor 
of  the  plaintiff*  is  paramount  to  that  of  the  defendant,  and, 
consequently,  the  judgment  must  be  entered  in  his  favor. 
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Buckingham  v.  Bukgbss  et  al. 

A  defendant  may  set  ap  in  hU  defence  aader  the  general  inae,  that  the 
it  one  of  a  partnenhip,  and  that  the  firm  it  indebted  to  him  in  a  larger  tmn  than, 
that  which  the  plaintiff  demandt,  it  being  a  part  of  the  tame  trantaction. 

An  individual  who  holdi  himtelf  oat  to  the  world  at  a  partner,  thould  be  held  r»> 
tpontible  at  tuch,  though  in  &ct  he  be  not  a  partner. 

Smithy  for  plaintiff. 
Newman^  for  defendant. 

OPDriOM   OF   THE  COUBT. 

This  action  is  brought  to  recover  an  amount  alleged  to 
be  due,  for  labor  in  cutting  and  packing  pork. 

The  defendant  pleaded  the  general  issue,  and,  also,  pay- 
ment. 

There  is  no  dispute  as  to  the  performance  of  the  labor,  or 
the  amount  claimed  for  it.  But  the  defence  mainly  rested 
on  an  alleged  partnership  between  the  plaintiff  and  the 
Mahards,  who  had  a  large  pork  house  in  Cincinnati,  and  a 
commission  house  at  New  Orleans,  to  which  latter  place 
the  pork  of  the  defendants  was  consigned  and  sold,  but  the 
proceeds  were  not  paid  over  to  them. 

Many  witnesses  were  examined  in  relation  to  the  alleged 
partnership. 

The  court  instructed  the  jury,  that  if  they  shall  find  that 
a  partnership  existed  between  the  plaintiff  and  the  Mahaids, 
they  should  find  for  the  defendants ;  for  independent  of  any 
objection  as  to  the  name  in  which  the  action  is  brought,  it 
was  clearly  proved  that  no  part  of  the  proceeds  of  the  de- 
fendants' pork  had  been  paid  over  to  them,  which  greatly 
exceeded  the  amount  of  the  plaintiff's  demand. 

And  the  court  also  instructed  the  jury,  that  if  they  should 
find  from  the  evidence,  the  plaintiff  represented  to  the  de- 
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fendants  that  a  partnership  existed  between  the  Mahards 
and  himself,  with  the  view  of  indacing  them  to  employ  the 
plaintiff  to  kill  and  pack  their  pork,  and  forward  it  to  the 
hoose  in  New  Orleans  for  sale,  that  they  should  find  for  the 
defendants,  whether  a  partnership  existed  or  not«  An  indi- 
vidaal  by  holding  himself  out  to  the  world  as  a  partner,  and 
thereby  obtains  credit  himself,  or  gives  credit  to  the  firm, 
wiU  be  held  responsible  as  a  partner.  This  principle  is 
founded  upon  considerations  of  morality  and  sound  policy. 
The  jury  found  for  the  plaintLS*. 


The  Unitsd  States  v*  AnMrnicrrRATOBS  of  Lane. 

The  goTernment  of  the  United  States  has  power  to  make  a  contract,  as  incident 
to  lis  toTereignty.  It  maj  compromise  a  suit,  and  receive  real  and  other  propertj 
u  dwchaige  of  the  debt  io  tnut,  and  sell  the  same. 

The  solicitor  of  the  treasury  is  charged  with  this  duty. 

Soch  a  procedore  does  not  come  under  any  authority  to  purchase  lands. 

Thk  cannot  be  exercised  except  under  authority  of  law. 

Mr.  Cktshivgy  district  attorney,  for  plaintifi*s. 
Messrs.  Lane  and  Wright^  for  defendant. 

OPINION   OF   THE   COURT. 

Several  years  ago,  I.  T.  Canby,  being  indebted  to  the 
government  in  a  large  amount  of  money  as  receiver  of 
public  moneys,  agreed,  in  discharge  of  his  indebtedness,  to 
convey  to  the  United  States  certain  lands.  The  district 
attorney,  T.  A.  Howard,  for  Indiana,  was  directed  to  sell 
those  lands,  by  the  solicitor  of  the  treasury;  they  were  ac- 
cordingly sold  for  cash,  payable  in  instalments.  The  obli- 
gation for  nine  hundred  and  ninety-eight  dollars,  on  which 
the  present  action  is  brought,  was  given  on  the  purchase 
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of  a  part  of  these  landB.  And  the  defendants  set  vp  in 
defence,  that  the  obligation  is  Tvithout  consideration,  and 
void  in  law.  That  the  United  States  had  no  power  to  pur- 
chase lands,  except  under  an  act  <^  Congress,  and  that  they 
cannot  sell  without  the  authority  of  law. 

The  third  section  of  the  fourth  article  of  the  constitolion 
declares,  *'  the  Congress  shall  have  power  to  dispose  of,  and 
make  all  needful  rules  and  regulations  respecting  the  teni- 
tory,  or  other  property  belonging  to  the  United  States." 
By  the  seventh  section  of  the  act  of  May  1, 1820,  it  is  pro- 
vided, <*  that  no  land  shall  be  purchased  on  account  of  the 
United  States,  except,  under  a  law  authorising  such  pur- 
chase." The  sixth  section  of  the  same  act  declares,  "  that 
no  contract  shall  be  made  by  the  secretary  of  state,  or  of 
the  treasury,  or  of  the  department  of  war,  or  of  the  navy, 
except  under  a  law  authorising  the  same,  or  under  an  ap- 
propriation adequate  to  its  fulfilment,"  &c. 

The  first  section  of  the  '^  act  for  the  appointment  of  a 
solicitor  of  the  treasury,  passed  May  20,  1830,  provides, 
'^  that  the  solicitor  shall  have  charge  of  all  lands  and  other 
property  which  have  been,  or  shall  be,  assigned,  set  off,  or 
conveyed  to  the  United  States,  in  payment  of  debts ;  and 
of  all  trusts  created  for  the  use  of  the  United  States,  in 
payment  of  debts  due  them;  and  to  sell  and  dispose  of 
lands  assigned,  or  set  off  to  the  United  States  in  payment 
of  debts,  or  being  vested  in  them  by  mortgage,  or  other 
security  for  th^  payment  of  debts ;  and  in  cases  where  real 
estate  hath  already  become  the  property  of  the  United 
States  by  conveyance,"  &c.  the  solicitor  is  to  release,  &c. 

This  provision,  it  is  contended,  refers  to  lands  previously 
obtained  under  laws  of  the  United  States,  and  not  to  those 
which  might,  afterwards,  be  acquired.  That  the  act  gives 
no  new  power  to  the  government,  through  the  solicitcMr,  to 
acquire  lands.  And  it  is  urged,  that  unless  under  an  ex- 
press law  of  Congress,  through  any  of  the  agencies  of  the 
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govenunent,  lands  cannot  be  purchased.  That  the  lands 
now  referred  to,  were  not  taken,  under  the  laws  of  the  state, 
in  payment  of  a  debt,  or  where  the  party  was  insolvent. 

There  can  be  no  doubt  that  the  act  regulating  the  duties 
of  solicitor,  had  a  reference  to  existing  laws  in  some  of  the 
states,  which  authorise  the  debtor  to  set  oJBfhis  real  estate, 
on  execution ;  and  in  other  cases  where  he  surrenders  all 
his  property  to  the  United  States,  on  which  he  is  released; 
but  all  the  provisions  are  not  limited  to  these  cases.  Some 
of  Ihem  are  general,  and  apply  to  cases  of  '^  trusts  created 
for  the  benefit  of  the  United  States,  in  payment  of  debts 
due  them."  But,  independently  of  this  provision,  we  think 
there  was  power  in  the  government  to  receive  the  lands  in 
question. 

In  the  case  of  the  United  States  v.  Tingey,  5  Peters,  1828, 
the  court,  in  considering  the  powers  of  the  government  to 
make  contracts,  say,  ^'  upon  full  consideration  of  the  sub- 
ject, we  are  of  opinion  that  the  United  States  have  such 
a  capacity  to  enter  into  contracts.  It  is,  in  our  opinion,  an 
incident  to  the  general  right  of  sovereignty ;  and  the  United 
States,  being  a  body  politic,  may,  within  the  sphere  of  the 
constitational  powers  confided  to  it,  and  through  the  in- 
strumentality of  the  proper  department  to  which  those 
powers  are  confided,  enter  into  contracts,  not  prohibited  by 
law,  and  appropriate  to  the  just  exercise  of  those  powers." 

As  a  party  to  a  suit,  no  one  doubts  the  power  of  the  go- 
vernment, through  its  properly  authorised  agent,  to  direct 
the  course  of  the  suit  as  shall  best  advance  the  public  inter- 
est. And  if  a  compromise  be  necessary  for  that  interest, 
it  may  be  made.  And  that  is  what  was  done  in  the  present 
case.  The  lands  were  taken,  not  as  a  purchase,  but  to  se- 
cmre  die  debt  of  the  late  receiver.  And  these  lands  were 
sold  on  a  credit,  in  order  tbat  the  sum  due  by  the  receiver 
might  be  paid.  It  was  a  case  of  trust,  recommended  by 
the  public  interest,  and  opposed  to  no  law  or  public  policy. 
The  action  is  sustained.    Judgment. 
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BUCKIITGHAM  V.  BuRGESS  ET  AL. 

A  bond  biodiDg  an  individnal,  as  lecuritjr  for  the  plaintifft  to  pay  the  coats  in  a 
'suit  named,  U  |^od,  without  naming^  any  indiridual  to  whom  the  payment  ahall  be 
made ;  the  obligation  is  to  pay  the  costs  to  whomsoever  may  be  entitled  to  them. 

Should  the  defendant  recover  the  coats,  he  could  bring;  the  suit  in  his  own  name 
i^gpainst  the  secnrity. 

Depositions  may  be  taken  under  the  act  of  Congress  after  the  expiration  of  a  rale 
to  take  them. 

The  caption  in  the  deposition  naming;  the  suit  should  be  correct. 

But  where,  from  the  facts,  tliere  can  be  no  uncertainty  as  to  the  case,  the  deposi- 
tion should  be  admitted. 

Mr.  Smith  for  plaintiff. 
Mr.  Newman  for  defendant. 


OPINTOK  OF  THE  COUKT. 

The  plaintiff  being  a  non  resident,  under  the  rale  of  the 
court  to  give  security  for  the  payment  of  costs,  the  follow* 
ing  bond  was  executed :  "  I,  Daniel  Hawkins,  of  the  county 
of  Fayette  and  state  of  Indiana,  do  hereby  bind  myself  as 
security  for  Mark  Buckingham  for  the  payment  of  all  costs 
which  may  be  adjudged  or  taxed  against  the  said  Mark  in 
a  suit  now  pending  in  the  United  States  Circuit  Court,  for 
the  District  of  Indiana,  wherein  the  said  Mark  Buckings 
ham  is  plaintiff  and  Richard  Burgess  et  al.  defendants,"  &c. 
A  motion  was  made  to  dismiss  the  suit  for  the  want  of  secu 
rity,  on  the  ground  that  the  bond  does  not  specify  to  whom 
Hawkins  is  bound.  The  bond  is  good.  The  obligor  is 
bound  to  pay  the  costs  adjudged  against  Buckingham,  to 
those  who  shall  be  entitled  to  them.  A  mere  indorsement 
on  the  writ,  as  security  for  costs,  has  always  been  held  suffi- 
cient. Should  Buckingham  fail  in  the  action^  and  the  de- 
fendant recover  costs,  his  name  can  be  used  to  enforce  the 
payment  of  the  costs. 
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An  objection,  in  the  progress  of  the  suit,  was  made  against 
certain  depositions,  because  at  the  last  tenn  a  rule  was 
granted  to  take  depositions,  and  those  objected  to  were  taken 
after  the  expiration  of  the  time. 

The  depositions  were  not  taken  under  the  rule,  but  under 
Ae  act  of  Congress,  which  requires  no  notice,  after  the  rule 
had  expired. 

Another  objection  was  made  that  the  title  of  the  cause 
stated  in  the  caption  of  one  of  the  depositions  is  not  the  true 
one.  The  deposition  states  the  case  of  Bvckinghamv.  Bur- 
gess. On  the  docket  the  case  is  Bn^kivgAam  v.  Bvjckinghoan 
and  McConahan. 

It  appears  that  the  process  was  served  only  on  Burgess. 
Afterwards,  McConahan  came  in  voluntarily,  and  made 
himself  defendant.  There  is  no  cause  on  the  docket  in  the 
names  of  Buckingham  and  Burgess  except  the  one  above 
stated.    Objections  overruled. 


Thomas  v.  Page  Sa  Page. 

Where  a  promisBory  note  is  made,  the  consideration  of  which  is  to  be  defeated  if 
certain  bills  of  exchange  shall  not  be  paid  in  the  hands  of  the  assignee  without 
notice,  the  non  payment  of  the  bills  connotbe  set^p  as  a  defence. 

And  this  principle  is  not  affected  hj  the  statute  of  Indiana,  which  prorides  that 
the  maker  of  the  note  may  set  up  any  defence  against  the  assignee  which  he  con  Id 
make  against  the  payee. 

The  agreement  between  the  original  parties  would  be  a  fraod  upon  an  innocent 
assignee. 

Mr.  Gushing  for  plaintiff. 
Mr.  Stevens  for  defendant. 

OPINION   OF   THE   COURT. 

At  a  former  term  this  cause  was  before  the  court  on  a  de- 
murrer.    The  action  was  brought  on  a  note  given  by  the  de- 
47 
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fettdantS)  dated  19di  Dec.  1888,  in  which,  ^^  twelve  monlhs 
after  date  they  promised  to  pay  John  Stevemi  two  thonsaiid 
Aree  handred  sixteen  dollars  and  thirty-three  cents,  fiir 
value  received."    Endorsed  by  the  payee  to  the  plaintiff. 

The  defendants  pleaded  Ihat  the  above  note  was  execut- 
ed in  part  consideration  for  two  biUs  of  exchange,  drawn 
by  Stevens  on  Lewis  Evans,  of  Madison,  Indiana,  and  ac- 
cepted t^  him.  And  that  by  an  agreement  signed  bjy  the 
said  Stevens,  the  above  note  ''was  not  to  be  considered  as 
an  obligation  binding  on  them  to  pay,  if  the  )»lls  t>f  Lewb 
Sivans  are  not  paid  at  maturity,"  &c.  And  they  aver  that 
Evans  became  insolvent  and  did  not  pay  either  of  the  byis 
ctf  exchange,  or  any  part  of  them. 

To  this  plea  the  plaintiff  replied,  that  the  said  writing  as 
a  defeasance  was  made  by  Stevens,  at  the  time  the  above 
note  was  executed,  ^c,  to  enable  the  said  Stevens  te  dis- 
pose of  the  said  promissory  note  to  some  bona  fide  holder, 
without  notice,  and  with  the  intention  of  having  the  said 
writing  set  up  against  the  note,  &c. 

In  their  rejoinder  the  defendants  deny  the  fraud,  and  aver 
that  the  transaction  was  bona^fide,  &c.  On  this  isssue  was 
joined. 

This  note  is  made  assignable  by  the  statute,  so  that  the 
assignee  may  bring  the  action  in  his  own  name,  but  the 
maker  may  set  up  in  defence  any  matter  which  could  be  set 
up  against  the  payee  of  the  note.  There  was  evidence 
conducing  to  show  that  the  note  sued  on  was  created  with 
a  fraudulent  intent.  And  the  court  instructed  the  jury,  if 
they  should  find  from  the  evidence  that,  at  the  time  the  note 
sued  on  was  signed  by  the  defendants,  there  was  a  fraudu- 
lent intent  to  enable  the  payee  to  assign  the  note  for  its 
value,  to  any  one  ignorant  of  the  defeasance,  they  should 
find  for  the  plaintiff.  Or  if  they  shall  find  that  the  plain- 
tiff paid  full  value  for  th^  note  without  any  knowledge 
of  the  consideration,  and  that  this  imposition  was  practised 
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ihrcmgh  the  oontrivance  of  the  originat  partieB  to  the  note, 
ikaX  they  should  find  for  the  plaintiff. 
|r  That  fraud  is  not  to  be  presumed,  hut  it  may  be  proved  by 
eirauBBtances.  And  that  the  manner  in  which  the  obligar 
lion  of  the  note  was  to  be  defeated  was  weD  calculated  to 
impoee  upon  an  innooent  assignee.  The  statute  permili 
the  defendants  to  make  defence  against  the  assignee,  as 
against  the  original  payee;  but  where  persons  mutualtjr 
eiigage  to  defraud  others,  and  if  the  note  intended  to  be  tht 
instrument  of  the  fraud  comes  into  the  hands  of  an  ianoi- 
eeat  assignee,  who  pays  value  for  it,  the  mginal  fraud  can* 
not  be  set  up  as  a  defence  against  the  assignee.  The  jury 
finrnd  lor  the  plaintiff  the  amount  of  the  note  and  interest. 


GWATHHST  f>.  M'LaITS  &  DoHAflOS. 

Ad  •greemeot  of  one  partner  to  pay  a  note  against  his  co-partner,  by  entering  a 
credit  on  a  note  which  he  holdt  against  the  payee,  and  a  charge  is  made  on  the 
booki  of  thfi  fivm  againat  the  partner  for  whom  the  payment  is  made,  and  he  da- 
liven  to  bis  partner  other  paper  as  payment.  It  is  a  payment  to  the  payee  of  the 
note,  although  a  credit  was  not  indorsed  on  the  note  to  be  credited,  nnlil  after  the 
lapae  of  some  months. 

Shontcl  the  pnyee  be  ined«  after  the  agreement,  on  the  note,  on  which  the  credit 
was  to  be  entered,  he  coaki  set  up  the  agreement  in  defence. 

And  so  conld  the  agreement  be  set  np  in  the  defence  by  the  partner  who  owed 
the  first  note. 

The  assignueat  of  this  note  after  it  became  dne,  in  violation  of  the  agreemaot, 
woold  not  prevent  the  partner  from  making  this  defence. 

A  note  assigned,  after  it  becomes  due,  leaves  the  equities  open  between  the  origi- 
nal parties. 

Mr.  Crawford  appeared  for  the  plaintiff. 
Messrs.  Queries  and  Brown,  for  the  defendants. 

oraaoir  of  the  coukt. 

This  action  is  brought  on  two  notes  given  by  defendants 
to  J.  B.  Danforth  ^  Co.,  finr  one  thousand  and  seventy-six 
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dollars,  and  indorsed  by  the  payees  to  the  plaintiff.  After 
one  of  the  notes  became  dae,  Donahue,  who  owed  the 
claim,  in  the  fall  of  the  year  1841,  made  an  arrangement 
with  the  payees,  by  their  agent,  to  pay  both  notes  by  pro- 
curing a  credit  to  be  given  on  a  note  held  by  William 
M'Lane  on  Danforth  &  Lewis,  for  three  thousand  dollars. 
The  holder  of  this  note  agreed  to  enter  the  credit,  and 
proper  entries  were  made  in  the  books  of  the  defendant,  in 
an  account  current  with  William  M^Lane.  The  defendant, 
Donahue,  passed  to  the  other  defendant,  M'Lane,  other 
paper  in  payment;  but  the  actual  credit  was  not  indorsed 
on  the  note,  until  some  time  in  February,  though  the  ar- 
rangement for  the  credit  was  made  in  October  preceding. 

Danforth  &  Co.  were  formed  by  Danforth  &  Lewis.  After- 
wards that  firm  was  dissolved,  and  the  firm  of  Danforth  & 
Hildebran  was  formed.  This  firm  was  dissolved,  and  Dan- 
forth had  the  control  and  management  of  its  concerns.  The 
agent  who  made  the  arrangement  as  to  the  payment  above 
stated,  was  fully  authorised  to  act  in  the  premises  as  attor- 
ney in  fact  for  J.  B.  Danforth  &  Co.  Danforth,  at  the  time, 
was  at  Philadelphia.  On  his  return  to  Louisville,  Ken- 
tucky, and  before  he  was  informed  of  the  above  arrange- 
ment, he  assigned  the  notes  of  Donahue  to  the  plaintiff,  as 
cashier  of  the  Bank  of  Kentucky,  as  collateral  security — 
the  notes,  at  the  time  of  the  assignment,  being  over  due. 
And  from  these  facts,  the  question  arises  whether  the  notes 
were  paid. 

There  can  be  no  doubt,  as  between  the  original  parties 
to  the  notes  now  sued  on,  there  was  payment.  The  power 
of  the  agent  of  Danforth  &  Co.  is  not  questioned.  And,  in 
this  respect,  it  cannot  be  material  to  which  of  the  firms  the 
nptes  were  due,  for  Danforth  had  the  settlement  of  the 
concerns  of  both  firms.  But  the  evidence  is,  that  the  notes 
were  due  to  the  first  firm.  M'Lane  agreed  that  a  credit 
should  be  entered  on  a  note  held  against  Danforth  &  Levris 
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for  three  thousand  dollars.  At  this  time  M'Lane  &  Dona- 
hue were  in  partnership,  and  on  the  books  of  the  firm, 
Donahue  was  charged  with  the  amount.  So,  as  regards 
these  partners,  the  transaction  was  completed;  and  Dona- 
hue, by  proving  the  agreement  and  entry,  could  have  obliged 
his  partner  to  enter  the  credit.  He  did  enter  it,  after  the 
lapse  of  some  months,  to  take  effect  from  the  time  of  the 
transaction.  Now  could  not  this  arrangement  have  been 
set  up  as  payment  by  Donahue,  had  suit  been  brought 
against  him  by  Danforth  &  Co.?  Of  this  there  can  be  no 
doubt.  Had  suit  been  brought  against  Danforth  &  Co.  on 
the  three  thousand  dollar  note,  they  could  have  set  up  the 
arrangement,  as  so  much  paid  on  that  note. 

The  only  remaining  question  is,  whether  the  assignment 
of  the  notes  deprives  the  defendants  from  setting  up  this 
defence.  As  the  notes  were  assigned  to  the  plaintiff  after 
they  became  due,  the  equities  between  the  original  parties 
remained  open,  although  the  credit  on  the  three  thousand 
dollar  note  was  not  indorsed  until  after  this  assignment. 
The  plaintiff  should  have  made  inquiry  as  to  any  equities 
which  might  be  alleged  against  the  notes.  Being  over  due 
they  were  dishonored,  and  he  was  bound  to  know  any  and 
every  equitable  defence  which  might  be  made  against  them. 
These  instructions  were  given  to  the  jury,  and  they  found  a 
verdict  for  the  defendants.    Judgment. 
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The  holder  of  a  bill  of  exchange,  after  the  demand  of  the  acceptor  and  notice  to 
the  drawer*  m  not  bonnd  to  actiye  diligence. 

An  adminUtrator  is  not  boand  to  pay  ovet  nonej  to  a  creditor  of  the  dcceMed 
partner  of  the  person  on  whose  estate  he  administers. 

Had  snch  a  payment  been  made,  the  administrator  could  not  have  set  ap  rach 
pajment  ia  ■  tait  brought  by  the  representativet  of  the  deceased. 

Messrs.  Hardin  and  Smith  for  plaintiffs. 
Messrs.  Davis,  Strang  and  Martin  for  defendants. 

OPINION  OF  THE  CX)UBT. 

This  action  was  brought  on  a  bill  of  exchange  drawB  by 
Ryder  &  Co.  on  Julius  Yarrin,  for  six  thousand  five  hun- 
dred eleven  dollars  and  forty  cents,  payable  to  Reel, 
Barnes  &  Co.,  or  order,  four  months  afler  date.  The  bill 
was  dated  10th  January,  1837.    Yarrin  accepted  the  bill. 

The  defendfioits  pleaded  that  Yarrin  had  their  funds  in 
his  hands  to  meet  the  bill  when  he  accepted  it,  and  also 
when  it  became  due ;  that  he  was  at  all  times  during  his  life, 
liable  to  pay  the  bill,  and  that  his  executors  since  his  de- 
cease, at  the  commencement  of  this  suit  were  liable.  That 
at  his  decease  he  left  a  large  amount  of  assets,  after  pay- 
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ing  all  debts  except  this  bill.  That  among  other  assets  he 
left  an  unsettled  co-partnership  concern  of  Yarrin  &  Reel, 
"wtdch  partnership  consisted  of  the  said  Yarrin  and  one 
Jchn  W.  Reel,  who  at  the  time  of  his  death  was  a  partner 
in  the  firm  of  Reel,  Barnes  &  Co.  That  Bcunes  was  duly 
appointed  administrator  of  the  estate  of  Reel,  and  as  ad- 
ministrator settled  the  co-partnership  of  Yarrin  &  Reel, 
paying  the  debts  thereof;  and  that  after  paying  the  debts  of 
that  concern,  and  before  the  commencement  of  this  suit,  a 
large  amount  of  money,  to  wit,  the  stun  of  $30,000,  remain- 
ed in  the  hands  of  said  Barnes,  of  which  he  made  distribu- 
tiouy  by  paying  over  one  half,  to  wit,  the  sum  of  $15,000,  to 
one  Justus  Yarrin,  executor  of  Julius  Yarrin,  and  retaining 
the  other  half  as  part  of  the  estate  of  Reel.  That  the  said 
Barnes,  previous  to  paying  over  the  said  simi  of  $15,000, 
made  no  provision  to  pay  said  bill  of  exchange." 

A  second  plea,  substantially  the  same  as  the  above,  and 
in  which  it  is  averred  '^that  before  the  commencement  of 
this  action  the  executor  of  Yarrin  directed  the  said  Barnes 
in  vmting,  to  apply  any  funds  in  his,  the  said  Barnes's 
hands,  belonging  to  the  estate  of  Yarrin,  deceased,  in  pay- 
ment of  the  said  bill  of  exchange;  and  that  the  funds  are 
still  in  the  hands  and  at  the  disposal  of  the  said  Barnes," 
&c.    To  the  above  pleas  the  plaintifi*  demurred. 

The  money  stated  in  the  first  plea  came  into  the  hands  of 
Barnes  as  administrator  of  Reel,  and  could  not  have  been 
appropriated  in  paying  this  bill,  for  which  the  estate  of  Ju- 
lius Yarrin,  who  had  been  the  partner  of  Reel,  was  liable. 
Had  the  executor  of  Yarrin  sued  B£Lmes  as  administrator 
of  Reel  for  money  in  his  hands,  he  could  not  have  set  up 
this  bill  due  the  partnership  in  his  defence. 

And  in  regard  to  the  second  plea,  with  the  consent  of  the 
executor,  Yarrin,  the  money  in  the  hands  of  Barnes  might 
have  been  applied  to  the  payment  of  the  bill,  but  as  the 
plea  states  it  was  not  so  applied.     Now  can  the  failure  of 
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Barnes  to  make  this  applicatioii  prejudice  his  co-partnen. 
In  no  sense  was  it  a  payment,  and  it  is  not  pleaded  as 
such.  Barnes  was  not  bound  to  active  diligence.  On  the 
whole  we  think  the  demurrer  must  be  sustained  to  both 
pleas. 


Low  V.  UndbshuuL. 

No  point  is  better  settled  than  that  the  holder,  by  giving  time  to  the  maker  of  a 
promiisorjr  note,  for  a  valuable  consideration,  dischaiges  the  indorser. 

The  payment  of  a  part  of  the  judgment  against  the  maker  of  the  note,  on  which 
time  is  given,  constitutes  no  consideration. 

The  defendant  was  bound  to  pay  the  judgment 

Such  an  agreement,  to  release  the  indorser,  must  be  valid,  and  one  on  which  an 
action  may  be  maintained. 

Mr.  Logan  for  plaintiff. 

Messrs.  Powell  and  Baker  for  defendant. 

OHNION   OF   THE   COURT. 

This  is  a  motion  for  a  new  trial.  The  action  was  brought 
against  the  indorser  of  a  promissory  note.  The  defendant 
filed  the  general  issue,  and  annexed  a  notice  under  the 
statute,  that  the  plaintiff  having  obtained  judgment  on  the 
note  "  after  execution,  and  before  the  return  day,  the  plam- 
tiff,  in  consideration  that  defendant  would  pay  one  hundred 
dollars,  agreed  to  extend  the  time  until  the  ensuing  fall." 
And  the  question  is,  whether  the  time  thus  given  to  the 
maker  of  the  note,  discharges  the  indorser. 

No  point  is  better  settled  than  that  an  agreement  by  the 
holder  of  a  note  to  give  time  to  the  maker,  on  a  valuable 
consideration,  will  discharge  the  indorser.  By  such  an 
agreement,  the  holder  of  the  note  deprives  the  indorser  of 
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hi0  rights  pay  the  holder  the  amount  of  the  note,  and  be 
sabrogated  to  his  rights  against  the  maker.  The  agreement 
suspends  the  right  of  tihe  holder,  during  the  time  given,  so 
that  he  can  take  no  legal  steps  to  collect  the  note.  And 
unless  the  agreement  be  valid  to  this  extent,  it  does  not  re- 
lease the  indorser. 

Was  the  above  agreement  founded  on  a  valuable  con- 
sideration? The  payment  of  one  hundred  dollars  on  the 
judgment,  it  is  insisted,  constitutes  no  consideration,  as  the 
defendant  was  bound  to  pay  the  whole  of  the  judgment. 
A  promise  to  pay  interest  is  no  consideration,  as  the  debtor 
was  already  bound  to  pay  it.  5  Wend.  505.  In  Babodie  v. 
Rngf  12  John.  426,  the  court  held,  that  '<  payment  of  part 
of  the  debt  by  the  debtor,  is  not  a  consideration  which  will 
support  a  promise  to  forbear  to  sue."  To  the  same  effect  is 
the  c^e  of  Harrison  v.  Clase^  2  John.  448. 

The  payment  of  the  one  hundred  dollars  constituted  no 
legal  consideration,  on  which  an  action  at  law  or  in  equity 
could  be  maintained;  consequently  the  agreement  was  not 
binding,  and  did  not  release  the  indorser. 


Gillespie  v.  Reed  et  al. 

In  Ulinob,  all  fictioo  in  tlie  action  of  ejectment  is  aboliihed. 

The  copj  of  a  recorded  deed  maj  be  receired  in  evidence,  to  show  that  when  re- 
corded, it  had  a  seal  on  it,  which  had  been  removed  from  the  original. 

Deeds  recorded  under  a  statotc  in  Illinois,  are  made  notice  to  creditors  and  sob- 
•eqneat  purchasers,  thongh  not  properlj  acknowledged. 

Bat  such  deed,  when  osed  in  evidence,  must  be  proved  as  similar  instroments  of 
writing.  , 

Mr.  Peter  for  plaintiff. 
Mr.  Beed  for  defendant. 
48 


1 


376  ILLINOIS. 


Gilletpie  v.  iUed  et  d. 


OPIHIOH  OF  THB  COURT. 

■ 

This  is  an  action  of  ejectment.  All  fiction  in  this  actioo, 
in  Illinois^  is  abolished  by  statate. 

In  support  of  the  plaintiff's  title,  a  deed  was  offered 
which  was  executed  in  New  Hampshire,  and  the  acknow- 
ledgment  of  which  was  taken  in  that  state  before  a  justice 
of  the  peace.  The  certificate  of  the  secretary  of  state,  and 
the  state  seal,  were  offered  as  proving  that  the  person  taking 
Ac  acknowledgment  was  a  justice  of  the  peace.  This  was 
objected  to.  The  statute  of  Illinois  regulating  the  execution 
of  deeds  out  of  the  state,  for  lands  lying  within  it,  at  the 
time  this  deed  was  executed,  requires  the  certificate  of  the 
ckrk,  and  seal  of  the  court ;  if  the  person  taking  the  ac- 
knowledgment be  a  justice  of  the  peace,  that  he  is  a  justice. 

The  district  judge  held  this  authentication  sufficient. 
The  circuit  judge  said,  if  the  clerk,  who  is  to  certify,  be  the 
clerk  of  the  county,  which  is  supposed  to  be  the  meaning  of 
the  act,  he  thought  the^  authentication  not  sufficient.  That 
where  the  statute  pointed  out  a  form  of  a  deed  executed 
out  of  the  state  for  land  within  it,  the  statute  must  be  pur- 
sued.   But  the  deed  was  read  in  evidence. 

The  defendant  offered  a  deed  purporting  to  be  under 
seal,  but  the  seal  not  appearing  on  the  face  of  the  deed,  a 
copy  of  the  record  was  admitted  to  prove  that  originally  it 
had  been  sealed. 

An  objection  was  made  to  the  acknowledgment,  because 
it  did  not  state  that  the  grantor  making  the  acknowledg- 
ment, was  known  to  the  person  taking  it. 

The  act  of  July  21, 1817,  provides,  "that  the  recording  of 
any  deed,  grant,  &c.,  shall  be  deemed  and  taken  to  be  no- 
tice to  subsequent  purchasers  and  creditors,  from  the  date 
of  such  recording,  whetiier  the  said  writing  shall  have  been 
acknowledged  or  proven  in  conformity  to  the  laws  of  the 
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state  or  not;  provided,  that  no  each  writing,  acknowledged 
or  proven  in  conformity  to  the  laws  of  the  state,  to  entide 
the  same  to  be  recorded,  shall  be  admitted  as  evidence  in 
any  court,  unless  execution  thereof  be  proven  in  the  man- 
ner required  by  the  rule  of  evidence  applicable  to  such 
writings."  And  it  was  declared,  that  ^'that  act  shall  apply 
to  writings  heretofore  executed."  Previous  laws  authorised 
deeds  to  be  recorded  which  had  been  acknowledged,  dee., 
without  a  certificate  that  the  officer  knew  the  person 
making  it.  The  deed  was  admitted  on  parol  proof  of  ito 
execution. 


Nblson  v.  Barkbr  &  Stewabt. 

Bj  the  coBunoD  law  amendioeiits  were  peimitted,  if  thera  waa  any  thing  ta 
•BBaad  bj. 
AnciflBtlj  all  amendmeoti  were  required  to  be  made  at  the  term  when  the  error 


But  now  thejr  maj  be  made,  at  any  time  before  jodfment,  and,  m  tome  casea,  af- 


A  mtfliomer  may  be  amended  after  plea  in  abatement. 

The  pice  givea  the  matter,  by  which  to  amend.    Bat  under  the  act  allowing 
ttBeadmenli,  th«  declaration  may  be  amended. 

Mr.  HaU  for  plaintiff. 
Mr.  Peters  for  defendants. 

OPINION  OF  THE  COURT. 

Tms  was  an  action  of  assumpsit  to  which  the  defendants 
filed  a  plea  of  misnomer.  And  the  plaintiff  moved  for 
leave  to  amend  the  writ  and  declaration^  This  was  object- 
ed to  on  the  ground  that  there  was  nothing  to  amend  by. 
At  common  law  the  court  could  give  leave  to  amend  only 
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where  there  was  something  to  amend  by.  And  anciently 
amendments  were  required  ta  be  made  at  the  term  at  which 
the  error  occurred ;  but  now  an  amendment  may  be  made 
at  any  time  before  judgment,  and,  in  some  cases,  after  judg- 
ment. 

In  the  case  of  Bandolphv,  Barrety  16  Peters,  141, the  court 
held  where  suit  was  brought  against  the  defendant  as  ad- 
ministrator, on  a  plea  in  abatement  being  filed,  alleging 
that  he  was  executor  and  not  administrator ;  that  the  cir- 
cuit court  had  power  to  allow  the  writ  and  declaration  to 
be  amended.  And  they  say,  <'  In  this  case  the  defendant 
admitted  by  his  plea  that  he  was  the  person  liable  to  the 
suit  of  the  plaintiff;  but  averred  that  he  was  executor  and 
not  administrator."  ''  And  when  the  plea  was  filed  it  became 
part  of  the  record,  and  furnished  matter  by  which  the  plead- 
ings might  be  amended."  And  the  court  remark,  **  express 
authority  is  given  by  the  32d  sec.  of  the  judiciary  act  of 
1789,  to  the  courts  of  the  United  States,  to  permit  either  of 
the  parties,  at  any  time,  to  amend  any  defect  in  the  process 
or  pleadings,  upon  such  conditions  as  the  court  shall,  in 
their  discretion,  and  by  their  rules,  prescribe."  "This 
amendment  is,  therefore,  not  only  authorised  by  the  ordi- 
nary rules  of  amendment,  but  by  the  statute  also." 

The  case  of  a  misnomer  is,  in  principle,  similar  to  that 
above  cited,  as  the  plea  in  both  cases  gives  the  true  name 
or  designation.  On  the  general  ground  from  the  above 
authority,  the  amendment  may  be  permitted  under  the  act 
of  Congress.    Leave  to  amend. 
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HoMAS  V.  M'CONNELL  &  YaNSTCKEL. 

Ptoperty  received  collaterally,  and  not  in  payment  of  a  note,  cannot  be  fet  up, 
w  an  action  on  the  note,  by  way  of  set>off. 

Unliqaidated  damages  cannot  be  pleaded  as  a  set-off. 

Where  a  plea  alleg^es  that  the  payee  of  a  note  received  another  note  and  mort- 
gage, to  be  applied  to  the  note,  it  is  to  be  construed  that  the  proceeds  of  the  note 
and  mortgage  are  to  be  applied  when  received. 

To  make  sach  a  plea  good,  it  is  necessary  to  aver  the  receipt  of  proceeds,  ftc. 

Messrs.  Hardin  and  Smith  for  plaintiff. 
Mr.  MDaugal  for  defendants. 

OPINION   OF  TH£   COURT. 

This  suit  is  brought  on  a  promissory  note  to  Stittinius  & 
Jannaiy,  for  eleven  hundred  and  fifty*four  dollars  and 
twenty-six  cents,  dated  at  St.  Louis,  18th  July,  1842,  and 
payable  the  26th  of  October,  ensuing ;  which  note,  the  plain- 
tiff alleges,  was  assigned  to  him  on  the  day  of  its  date. 

1.  The  defendants  pleaded  the  general  issue. 

2.  That  when  plaintiff  bought  said  note  of  said  Stitti- 
nius isL  January,  he  also  received  a  note  and  mortgage  upon 
personal  property  against  Uriah  Rapier,  of  the  city  of  St. 
Louis,  for  over  one  thousand  eight  hundred  and  fifty  dollars, 
the  property  of  said  defendants ;  that  under  and  by  virtue  of 
said  mortgage  and  note  against  Rapier,  the  said  plaintiff 
has  received  all  the  property  mentioned  in  said  mortgage, 
and  the  said  property  so  received  was  worth  three  thousand 
dollars,  and  the  defendants  offer  to  set  off  said  sum  of 
money,  the  value  of  said  property  as  aforesaid,  against  the 
damages  claimed. 

3.  The  defendants  also  pleaded,  "  that  after  the  making 
of  said  note  to  the  said  Stittinius  &  January,  he,  said  de- 
fendant, delivered  to  them  a  large  amount  of  land  of  the 
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value  of  one  thousand  dollars,  which,  by  agreement,  was 
to  be  credited  on  said  note;  and  defendant  then  also  de- 
livered and  sold  to  said  Stittinias  &  January,  a  note  against 
one  Rapier,  of  St.  Louis,  for  over  eighteen  hundred  and 
fifty  dollars,  which  note  was  secured  by  a  mortgage  given 
by  said  Rapier,  for  and  upon  property  of  over  the  sum  of 
three  thousand  dollars  in  value,  which  note  and  mortgage 
were  agreed  to  be  taken  and  applied  upon  said  note  sued 
on ;  all  of  which  was  known  to  the  plaintiff  at  the  time  he 
took  and  accepted  said  note.  And  defendant  avers,  that 
said  Stittinius  &  January  did  not  credit  said  note  as  agreed 
as  aforesaid,  nor  has  the  plaintiff  given  credit  since  the  as- 
signment; and,  therefore,  the  said  defendant  now  here 
offers  to  set  off  said  sums  of  money  upon  and  against  the 
damages  declared  for,  and  sought  to  be  recovered  herein.'* 
The  plaintiff  demurred  to  the  second  and  third  pleas. 

The  second  plea  does  not  state  that  the  property  was  re- 
ceived in  payment.  If  received  collaterally,  it  is  not  a 
proper  subject  of  off-set.  The  demand  set  up  as  an  off-set 
is  unliquidated,  and  that  is  an  insuperable  objection  to  the 
plea. 

The  same  objection  applies  to  the  third  plea.  It  avers 
that  the  payees  of  the  note  agreed  to  apply  the  note  and 
mortgage  specified,  upon  the  note  sued  on,  **  all  of  which 
was  known  to  the  plaintiff,  at  the  time  he  took  and  ac- 
cepted said  note."  But  the  plea  does  not  show  that  one 
dollar  has  been  received  on  the  mortgage,  to  be  appUed 
within  the  language  of  the  plea.  So  that  if  the  note  before 
us  had  not  been  assigned,  the  plea  would  not  have  been 
good  against  the  payees.  The  mortgage  and  note  were 
not  received  in  payment.  The  allegation  that  the  land  was 
to  be  credited  on  the  note,  shows  rather  that  the  proceeds 
were  to  be  credited.  The  plea  does  not  show  that  the  land 
was  received  in  payment  of  the  note. 

The  demurrer  is  sustained  to  both  pleas. 
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SuTDAM,  Sage  &  Go.  t^.  Aldrioh. 

Abj  rariance  between  the  judgment  df  icribed  in  the  declaration,  from  that  of  the 
record,  will  exclude  the  record  firom  being  received  as  evidence. 

Messrs.  Butterfidd  and  Beaunumt  for  plaintiffs. 
Messrs.  Logan  and  IMUe  for  defendant. 

OPINION   OF   THE   COURT. 

This  action  is  brought  against  the  defendant  for  an  es- 
cape. The  declaration  stated  the  judgment,  under  the  ex* 
ecation  on  which  the  escape  was  charged,  a^  having  been 
obtained  by  the  plaintiffs  against  Elyah  Doolittle  for  05590. 
The  record  of  the  judgment  introduced  as  evidence  showed, 
that  the  judgment  was  entered  for  25522  83  and  costs,  en- 
tered the  8th  of  December,  1838. 

Tfa^lrecord  was  objected  to  as  evidence,  on  the  ground 
that  it  varies  from  the  judgment  described  in  the  declara- 
tion. This  variance  is  fatal.  A  judgment  to  be  used  in 
evidence,  as  the  foundation  of  the  action,  must  be  described 
with  entire  accuracy.  It  being  a  matter  of  record,  there  is 
no  reason  why  the  true  statement  of  the  amount  should  not 
be  made.  The  record  of  the  judgment  cannot  be  read  in 
evidenee. 


Doe  ex.  dem.  Moore  v.  Nelson  &  Ashworth. 

Under  the  act  of  1831,  in  Hfinoii,  a  deed  will  coDvej  land  in  that  state,  if  executed 
according  to  the  law  of  the  ftate  where  it  it  made. 
A  statute  may  make  good  the  defective  acknowledgment  of  deeds. 
It  operates  as  a  rule  of  evidence,  as  regards  the  execution  of  the  instrument. 
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A  deposition  before  a  mayor  of  a  citj,  under  the  ^ct  of  Cong^ress  is  Bafficientlj 
certified,  "  as  taken  in  parsnance  of  the  act,"  though  it  be  not  stated  that  the  witness 
was  cautioned. 

Mr.  Bviterfidd  for  plaintijOT. 

Messrs.  Logan  and  Baker  for  defendaate. 

OPDriON   OF   THE   COUKT. 

This  is  an  ejectment  to  recover  the  possession  of  one  hun- 
dred and  sixty  acres  of  land.  Patent  to  Patrick  Gain,  dated 
6th  October,  1817;  a  deed  from  him  to  Patrick  Benson, 
dated  17th  May,  1819.  This  deed  was  executed  in  New 
York.  The  eleventh  section  of  the  act  of  Illinois,  of  the 
24th  of  January,  1831,  provides  that  a  deed  made  out  of  the 
state,  "  the  acknowledgment  thereof  having  been  made  in 
the  manner  hereinafter  directed,  before  any  judge  or  justice 
of  the  peace  of  the  proper  county,  in  which  such  deed  may 
have  been  made  and  executed,  and  certified  under  the  seal 
of  such  county  by  the  proper  officer,  shall  be  valid,"  ^. 

The  signature  of  one  of  the  subscribing  witnesses  being 
proved,  the  other  witness  could  not  be  found.  Deed  read 
in  evidence,  dated  22d  January,  1840,  from  the  widow  and 
heirs  of  Benson  to  the  plaintiff.  A  deposition  under  the  act 
of  Congress  to  prove  this  deed,  taken  before  the  mayor,  &c., 
was  objected  to,  because  the  mayor  does  not  certify  the 
witness  was  cautioned  in  the  words  of  the  act.  The  certi- 
ficate states  "  that  the  witness  was  sworn  in  pursuance  of 
the  act  of  Congress,  and  carefully  examined  and  sworn." 

As  under  the  above  act,  depositions  are  taken  without 
notice,  great  strictness  hsus  been  required.  Perhaps  in  some 
instances  this  may  have  been  carried  too  far.  For,  if  on 
examining  the  deposition,  surprise  can  be  alleged  by  the 
other  party,  the  court  in  the  exercise  of  their  discretion, 
will  give  time  to  re-take  the  deposition.  In  this  case  we 
think  the  objection  must  be  overruled.    The  certificate  does 
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not  state  the  witness  was  cautioned,  but  it  states  ^'that  he 
was  sworn  in  pursuance  of  the  act."    This  is  sufficient. 

The  defendant  offered  a  deed  from  Patrick  Cain,  for  the 
land  in  dispute,  to  Wordsworth,  dated  in  1818.  This  deed 
was  acknowledged  before  a  master  in  chancery.  There  is 
no  evidence  that  the  person  who  took  the  acknowledgment 
was  a  master  in  chancery,  and  the  deed  is  objected  to  on 
that  ground. 

The  act  of  1822,  provides,  ^^that  all  deeds,  mortgages, 
&c.,  which  shall  have  been,  or  may  be  hereafter,  perfected 
and  executed  according  and  in  conformity  to  the  laws  of 
the  state  or  territory  in  which  they  may  be  respectively 
made,  for  lands  lying  within  this  state,  shall  be  and  are 
hereby  declared  to  be  valid,  to  all  intents  and  purposes, 
good  and  available  in  law."  By  the  second  section  of  the 
same  act,  "  all  deeds  which  have  been  made  and  acknow- 
ledged as  above,  are  made  valid."  This  section  operates 
as  a  rule  of  evidence.  The  act  of  1822,  on  this  subject, 
was  repealed  by  an  act  of  1827.  The  act  of  1833  repeals 
all  acts  within  its  provisions,  prescribing  a  different  mode. 

The  deed  offered  by  defendant  was  not  recorded  under 
the  act  of  1822.  But  the  only  question  in  relation  to  this 
deed  is,  whether  the  acknowledgment  is  a  sufficient  proof 
of  its  execution,  and  is  within  the  above  statute.  There  is 
no  proof  that  the  person  who  took  the  acknowledgment 
was  a  master.  A  master  is  appointed  by  the  state  courts 
and  if  he  be  authorised  to  take  an  acknowledgment  of  a 
deed  in  New  York,  this  court  cannot  be  presumed  to  know 
that  he  is  authorised  to  act  a^  master.  On  this  ground,  the 
deed  offered  by  the  defendant  is  overruled. 

Verdict  for  the  plaintiff. 
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Christy  et  al.  v.  Cammint. 


Christy  bt  al.  t^.  Cummdis. 

To  reacind  a  contnct  for  tho  nle  of  a  chattel,  the  propeitjr  mint  be  retnmed, 
•■leM  it  be  ▼alnelest  to  both  parties. 

A  plea  to  an  action  on  a  note  given  for  the  consideration,  which  aTen  thai  the 
goods  pnrchased  are  of  no  Talne  to  defendant,  is  not  good. 

Messrs.  Powdl  and  Bryan  for  plaintiffs. 
Mr.  Southwick  for  defendant. 

OPINION   or  THK  COURT. 

This  is  an  action  on  a  note.  The  defendant  pleaded  that 
the  note  was  given  for  merchandise  which  was  represented 
to  be  sound,  but  was  unsoond  and  damaged.  To  this  plea 
the  defendant  demurred,  on  the  ground  that  there  was  no 
offer  to  return  the  goods. 

A  vendee  of  a  chattel  cannot  rescind  the  sale  without 
offering  to  return  it,  unless  it  is  worthless  to  both  parties. 
Perley  v.  Balch^  23  Pick.  283.  To  render  a  recision  of  a 
contract  valid,  the  rescinding  parly  must  place  the  other 
party  in  statu  qwo,  Hclbrook  v.  Burt^  22  PidL.  546 ;  djiKMr  v. 
HendersoUy  15  Mass.  319. 

The  plea  avers,  "that  the  goods  were  unsound  and 
damaged,  so  as  to  be  of  no  value  to  defendant."  But  there 
is  no  averment  that  they  are  of  no  value.  For  the  purposes 
of  the  defendants  they  may  have  been,  to  them,  of  no 
value;  but  it  does  not  appear  that,  if  returned  to  the  plain- 
tiffs,  they  would  have  been  of  no  value  to  them.  The  de- 
murrer to  the  plea  is  sustained. 


« 
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Bebce  &  Brolher  v.  Moor«. 


"  Bebbb  &  Brother  v.  Moorb. 

A  gnanntjr  nuft  hare  a  consideration  to  lapport  it 

If  given  ct  «he  time  the  contract,  to  which  it  ralatei,  wai  entered  into,  the  con- 
•idention  will  be  fonnd  in  the  contract. 

Bat  if  enterad  into  rabMqaent  to  the  contract,  it  mast  be  founded  on  a  valaable 
consideration. 

A  leceipt  of  a  warehoose  man,  that  he  holds  ooe  hnndnd  and  fifty  barrels  of 
floor,  safaject  to  the  order  of  A.  B.  may  be  explained  and  impeached,  if  A.  B.  has 
■Bade  no  adTance,  nor  incorred  any  responsibility  on  account  of  it. 

To  charjge  a  goanntor,  on  his  principal's  failnra  to  deliver  fioor,  &c.  a  demand  of 
the  article  when  dne  most  be  made,  and  a  reasonable  notice  of  fisilore  giren  to  the 
pMnntor. 

Mr  Johnson  for  plaintiffs. 
Mr.  Logan  for  defendant 

OPINION   OF  THE   COURT. 

This  action  is  founded  upon  the  following  guaranty: 
•*  Quincy,  January  23d,  1844.  I  hereby  guarantee  to  Beebe 
ds  Brothers,  of  St.  Louis,  the  delivery  to  them  of  eight  hun- 
dred barrels  of  superfine  flour,  for  account  of  D.  6.  Whit- 
ney, of  this  city,  and  to  be  manufactured  at  his  mill,  and 
to  be  sold  by  Beebe  &  Brothers,  for  his  account;  said  de- 
livery to  be  completed  1st  of  April  next."  Signed  by  de- 
fendant. 

The  third  count  in  the  declaration  states,  '4n  considera- 
tion that  the  plaintiffs  would,  at  the  special  instance  and 
request  of  the  said  defendant,  advance  and  pay  to  one  6. 
D.  Whitney,  a  certain  sum  of  money,  to  wit :  the  sum  of 
five  dollars  upon  each  and  every  barrel  of  fiour,  &o.;  eight 
hundred  to  be  delivered,  &c. 

Under  the  practice  authorised  by  the  statute  of  Illinois,  a 
motion  is  made  to  strike  out  this  count,  on  the  ground  that 
there  is  no  consideration  averred  to  support  the  guaranty. 
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B«ebe  &  Brotb«r  o.  Moon. 


A  guaranty  must  have  a  coiisideration  to  support  it.  If 
the  contract  of  guaranty  be  entered  into  at  the  time  of  the 
contract,  to  which  it  relates,  so  as  to  constitute  a  part  of  the 
consideration  of  that  contract,  it  is  sufficient.  But,  if  the 
guaranty  be  subsequent  to  the  contract,  there  must  be  a 
distinct  consideration  to  support  it. 

The  understanding  of  the  defendant  was  founded  upon 
the  agreement  by  the  plaintiffs  to  pay  to  Whitney  five  dol- 
lars for  every  barrel  of  flour,  &c.  Now  this  is  a  valid  con- 
tract.  One  party  agrees  to  deliver  a  certain  number  of 
barrels  of  flour  to  the  other,  and  that  other  to  pay  so  much 
per  barrel  for  the  flour  delivered.  This  is  a  binding  con- 
tract; it  is  sufficiently  alleged  in  the  count,  and  the  motion 
to  strike  out  is  overruled. 

On  the  same  day  of  the  guaranty,  it  was  proved  a  draft 
was  drawn  on  plaintiffs  for  eight  hundred  and  seventy-four 
dollars,  by  Whitney,  which  was  subsequently  paid.  As  the 
drawing  of  this  draft  and  the  guaranty  bear  date  on  the 
same  day,  the  inference  is  a  reasonable  one,  that  the  draft 
was  drawn  and  accepted  on  the  assurance  the  guaranty 
afforded,  and  this  constitutes  a  consideration. 

As  an  original  ground  of  action  against  the  defendant, 
unconnected  with  the  guaranty,  the  following  receipt  was 
given  in  evidence :  <<  Quincy,  February  36th,  1844.  Re- 
ceived of  D.  G.  Whitney,  in  store,  at  his  warehouse,  one 
hundred  and  fifty  barrels  of  superfine  flour,  which  is  to  be 
held  subject  to  the  order  of  Beebe  &  Brothers,  of  St.  Louis. 
Signed,  Francis  Moore."  A  deposition  was  offered  to  con- 
tradict this  receipt,  which  was  objected  to,  on  which  the 
judges  were  divided;  the  circuit  judge  being  favorable  to 
the  admission  of  the  evidence,  and  the  district  judge  against 
it.  On  the  same  day  of  the  date  of  the  above  receipt,  a 
hill  was  drawn  on  the  plaintiffs,  by  Whitney,  for  four  hun- 
dred dollars,  payable  ten  days  after  date,  which  the  plain- 
tiflls  refused  to  pay. 
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Beebe  &  Broth«r  o.  Moore, 

The  evidence  to  impeach  the  receipt  would  be  inadmissi- 
ble, if  the  plaintifTs  had  incurred  any  responsibility  or  done 
any  act  on  the  credit  of  it;  but  as  there  is  no  such  evidence 
produced,  or  any  such  ground  assumed  by  the  counsel,  the 
circuit  judge  held  the  receij)t  might  be  explained  or  im- 
peached. This  is  the  common  principle  which  appUes  to 
receipts.  The  fact  of  refusal  by  the  plaintiffs  to  pay  the 
draft  on  the  credit  of  this  flour,  shows  the  nature  of  the 
transaction.  It  does  not,  in  fact  appear,  that  the  plaintiffs 
had  any  other  interest  in  this  flour,  than  to  sell  it  as  com- 
mission merchants — never  having  made  any  advance  on  it, 
or  in  any  way  received  prejudice  by  it.  *' 

The  proof  showed  that  the  one  hundred  and  fifty  barrels 
had  not  been  delivered,  and  the  court  instructed  the  jury 
that  this  receipt  laid  no  foundation  for  a  recovery,  unless 
some  advance  on  it  had  been  made  by  plaintiffs,  or  some 
responsibility  had  been  incurred  by  them. 

And  the  court  instructed  the  jury,  that  to  charge  the 
guar^ator,  a  demand  of  the  flour  on  the  1st  of  April,  and  a 
reasonable  notice  of  a  failure  to  deliver  it  to  the  guarantor, 
most  be  proved.  That  the  place  where  the  flour  was  to  be 
delivered  by  Whitney,  not  being  specially  named  in  the 
contract,  it  would  be  for  the  jury  to  determine  the  place 
from  the  circumstances  of  the  case.  That  the  usual  place 
of  delivery,  if  no  facts  were  proved  to  control  it,  would  be 
the  mill  of  Whitney,  at  Quincy,  and  that  if  the  jury  should 
find  that  was  the  place  of  delivery,  the  demand  was  suffi- 
cient.   Yerdicty  &c. 
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The  United  States  «.  ChapouuB. 


The  United  States  v.  Chapman. 

In  an  indictment  for  peijnrj  aoder  the  bankrupt  law,  in  not  giving^  a  troe  and  foil 
accoant  of  the  property  of  the  petitioner,  the  items  on  the  schedale  need  not  be 
stated  in  the  indictment 

The  allegation  that  the  property  was  omitted,  with  intent  to  defraad  A.  B.  and 
the  other  creditors,  is  suffident. 

Mr.  BtUierfield  district  attorney. 
Messrs.  Logan  and  FiM  for  defendant. 

OPnnON   OF  THE  COUKT. 

This  is  an  indictment  for  perjury  under  the  bankrupt  law. 
The  defendant  being  an  applicant  under  the  bankrupt  law, 
presented  a  petition,  which  is  set  out  in  the  indictment;  and 
a  schedule  was  annexed,  which  was  sworn  to  by  the  peti- 
tioner. The  indictment  charges  that  the  schedule  did  not 
exhibit  a  true  account  of  all  his  property ;  that  he  owned  a 
certain  real  and  personal  property,  which  is  stated,  and 
which  he  omitted  to  set  down  in  his  schedule,  corruptly, 
fraudulently,  &c. 

The  second  count  states  the  same  charge,  and  that  the 
petitioner  had  conveyed  the  property  to  his  mother,  in 
trust. 

A  motion  is  made  to  quash  this  indictment.  I.  That  the 
schedule  was  not  stated  at  large  in  the  indictment.  This 
is  unnecessary.  No  more  of  the  items  of  property  need  be 
stated,  than  those  charged  to  have  been  fraudulently  and 
corruptly  omitted.  2.  That  the  allegation  that  the  said 
property  was  withheld  to  defraud  one  of  the  creditors, 
naming  him,  and  others,  is  insufficient,  as^  all  the  creditors 
should  be  named. 

The  allegation  is  sufficient.    All  the  creditors  need  not 
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N.  H.  Davit  &  Co.  o.  M*Connell  &  Vansjckel. 

be  named  in  the  indictment.    In  this  respect  we  think  the 
indictment  is  good. 

The  motion  to  quash  is  overroled. 


N.  H.  Dayis  &,  Co.  V.  M^GoNNELL  &  Vanstckel. 

Ifader  certain  circaonttances,  a  suit  may  be  prosecuted  by  the  drawer  of  a  bill  of 
exchaog;e,  id  the  name  of  the  payees,  for  the  benefit  of  the  drawer. 

In  tnch  a  case,  payment  of  the  bill  by  the  drawer  to  the  payees,  is  no  bar. 

The  drawer  having  paid  the  bill  to  the  payees,  after  the  acceptors  refused  to  pay 
it,  had  a  right  to  sue  the  acceptors. 

OPINION   OF   THE   COURT. 

This  action  is  brought  on  a  bill  of  exchange,  drawn  by 
F.  fielder  on  the  defendants,  dated  at  St.  Louis,  2d  Novem- 
ber, 1841,  and  accepted  by  them,  for  one  thousand  dollars, 
payable  in  four  months.  The  suit  is  brought  for  the  use  of 
the  drawer. 

The  defendants  pleaded,  ^'that  after  the  expiration  of 
four  months  from  the  date  of  said  bill  of  exchange  and  said 
acceptance,  and  after  the  same  became  due  and  payable, 
the  same  being  unpaid  by  the  acceptor  aforesaid,  they,  the 
said  plaintiffs,  as  payees  of  said  bill  of  exchange^  returned 
the  same  to  the  drawer  thereof  for  payment:  and  the  said 
drawer,  then  and  there,  after  the  said  bill  of  exchange  fell 
due  and  was  unpaid,  and  before  the  commencement  of  this 
suit,  on  the  11th  April,  1842,  paid  to  the  said  plaintiffs  the 
full  amount  of  said  bill,  interest  and  costs  due  thereon,  and 
then  and  there  took  up  the  same  from  the  said  plaintiffs : 
and  that  at  the  commencepient  of  this  suit  the  plaintiffs  had 
no  interest  in  said  bill,"  &c. 

To  this  plea  the  plaintiffs  demurred. 
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N.  H.  Daris  ft  Co.  o.  M'Connell  St  Vaosjckel. 


This  suit  is  brought  in  the  names  of  the  plaintiffs,  the 
payees,  for  the  use  of  S.  R.  Fielder,  the  drawer  of  the  bill. 
The  plea,  therefore,  is  no  bar  to  the  action.  By  the  ac- 
ceptance the  defendants  acknowledged  an  indebtedness  to 
the  drawer  to  the  amount  of  the  bill,  but  the  drawer  being 
liable  to  the  payees,  took  up  the  bill  on  the  failure  to  pay 
by  the  acceptors,  and  now  prosecutes  this  suit  in  the  names 
of  the  plaintiffs,  to  recover  the  amount  from  the  defendants, 
the  acceptors. 

The  only  doubt  which  would  seem  to  arise  on  this  de- 
murrer is,  whether  the  action  can  be  maintained  by  the 
plaintiffs,  under  the  circumstances  of  the  case.  The  pro- 
perty in  the  bill  is  in  Fielder,  the  drawer,  he  having  paid  to 
the  holders  the  amount  of  it.  In  2  Am.  Com.  Law,  324,  it 
is  said,  "  there  is  nothing  in  the  law  which  forbids  the  holder 
of  a  negotiable  note,  after  it  has  been  indorsed,  from  using 
it  in  the  name  of  another,  with  his  consent,  provided  it  is 
unattended  with  any  circumstances  of  fraud  and  oppres- 
sion. Nor  is  it  unlawful  for  another  person  to  institate 
sueh  suit  in  his  own  name,  with  the  privilege  and  consent 
of  the  party  beneficially  interested."  And  in  Gage  v.  Ken- 
dall, 15  Wend.  640,  it  is  said  the  holder  of  negotiable  paper 
may  bring  an  action  upon  it  in  the  name  of  a  person  having 
no  interest  in  it;  and  it  is  no  defence  that  the  suit  be  thufl 
brought  without  the  knowledge,  assent  or  authority  of  the 
nominal  plaintiff." 

To  sustain  the  present  suit,  it  is  not  necessary  to  sanction 
the  extent  of  this  authority.  For  the  plaintiffs  are  named 
in  the  bill  as  payees,  and  by  bringing  the  suit  for  the  use  of 
the  drawer,  they  show  for  whose  benefit  they  sue,  and  no 
ii\jury  can  result  to  the  defendants  from  such  a  procedure. 
If  they  have  any  matter  in  bar  or  discharge,  they  may  set  it 
up,  in  this  form  of  action,  the  same  as  if  suit  had  been 
brought  in  the  name  of  the  drawer.  The  demurrer  to  the 
plea  is  sustained. 
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StarteTftnU  «.  The  Citj  of  Alton. 


STa&TBVAirre  v.  The  Cnr  of  Altok. 

K  corporation  having  power  to  grade  itreeta,  &&,  neceiiarilj  haa  power  to 
mnke  contracts  respecting  the  tume,  in  r^ard  to  the  work  to  be  done,  and  tfa«  oooi- 
pf  MtwHi  to  be  paid. 

Under  the  power  to  eftablith  post  offices  and  pott  roads,  Congress  have  adopted 
the  mail  rq^lations  of  the  Union,  and  puniMh  all  depredations  on  the  mail. 

thn  tame  principle  applies  to  the  exercise  of  powers  bj  a  corporation. 

Where  a  principal  power  is  given,  everj  incidental  power  necessary  to  gite  efieci 
to  the  principal  one,  is  included. 

Mr.  Wm.  L,  Lincdn  for  plaintiffs. 

Messrs.  Logan  Sp  Lincoln  and  Mr.  BaHegj  for  defendants. 

OmnON   OF  TBS   COUBT. 

Thb  action  is  brought  on  the  following  bond :  "  Know  att 
men  by  these  presents,  that  the  city  of  Alton  acknowledges 
itself  to  be  indebted  unto  G.  &  N.  Sturtevant  in  the  full  and 
just  sum  of  seven  hundred  and  seventy-eight  dollars  and 
eighty-three  cents ;  which  sum,  the  said  city  of  Alton  hereby 
obligates  itself  to  pay  to  the  said  G.  &  N.  Sturtevant,  their 
executors,  administrators  and  assigns,  with  interest  thereon 
at  seven  per  centum  per  annum,  on  the  1st  of  March,  anna 
domini,  1644,  in  specie  or  its  equivalent,  and  for  the  pay- 
ment of  said  sum  of  money,  with  the  interest  accruing,  the 
faith  and  revenue  of  said  city  is  hereby  irrevocably  pledged. 
In  witness  whereof,  the  mayor  of  said  city,  with  the  clerk 
of  tfie  common  council  of  said  city,  of  Alton,  by  order  of 
said  common  council,  have  hereunto  set  their  hands,  and 
aflixed  the  seal  of  isaid  city  of  Alton,  this  2d  June,  1841." 
Signed  by  the  mayor,  &.c. 

Several  special  pleas  have  been  filed  by  the  city,  some 
of  which  are  objectionable  in  point  of  form,  but  as  the 
object  of  the 'corporation  is  to  test  the  validity  of  the  con- 
tract, no  other  question  will  be  considered. 
50 
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StnrteTants  v.  The  City  of  Alton. 


It  is  objected  that  the  corporation  had  no  authority  to 
enter  into  the  contract. 

This  hoiHy  it  seems,  was  given  in  discharge  of  a  bond 
which  had  been  given  by  the  town  of  Alton,  under  its 
former  act  of  incorporation.  That  bond  is  stated  to  have 
been  executed,  ^in  part  consideration  of  Sloo,  Kemble  and 
Perkins'  entering  into  a  bond  conditioned  for  the  grading 
and  improving  Peoria  street,  in  the  town  of  Alton,  as  de- 
signated in  said  condition,  and  for  no  other  considera- 
tion." "It  is  alleged  that  that  supposed  writing  obligatory 
was  given  without  any  lawful  or  competent  authority." 
And  it  is  contended,  that  if  the  first  bond  was  void,  the  se- 
cond, which  was  given  in  lieu  of  it,  js  also  void.  A  deed 
of  confirmation  of  a  void  instrument  is  not  good.  But,  if 
there  be  a  meritorious  consideration,  the  second  bond  may 
be  enforced. 

The  first  act  incorporating  the  town  of  Alton,  of  20th 
February,  1833,  provides,  in  the  first  section,  "that  the  trus- 
tees of  the  town  may  grant,  purchase  and  receive,  and  hold 
property,  real  and  personal,  within  the  said  town  and  no 
other,  (burial  grounds  excepted),  and  may  le^se,  sell  and 
dispose  of  the  same  for  the  benefit  of  the  town,  and  shall 
have  power  to  lease  any  of  the  reserved  lands  which  have 
been  appropriated  by  the  original  proprietors  to  the  use  of 
the  town,  and  may  do  all  other  acts  as  natural  persons; 
may  have  a  common  seal,"  &c. 

The  fifth  section  declares,  "  that  the  board  of  trustees 
shall  have  power,  by  ordinance,  to  levy  and  collect  taxes 
upon  all  real  estate  within  the  town,  not  exceeding  the  one 
half  of  one  per  centum  upon  the  assessed  value ;  to  estab- 
lish night  watches ;  light  the  city ;  improve  the  navigation 
of  the  river  within  the  town;  to  regulate  and  license  fer- 
ries; to  erect  and  regulate  public  wharves,  &c.;  to  open 
and  keep  in  repair  streets,  avenues,  lanes,  &c.;  and,  from 
time  to  time,  to  pass  such  ordinances  as  to  carry  into  effect 
the  objects  of  this  act." 
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The  seventh  section  gives  power  to  the  corporation,  *'to 
regolate,  grade,  pave,  and  improve  the  streets,  avenues, 
&c.,  and  to  extend  and  widen  the  same." 

The  thirty-first  section  of  the  act  of  the  2l8t  July,  1837, 
entided  "  an  act  to  incorporate  the  city  of  Alton,"  provides, 
''that  the  common  council  elected  under  such  act,  shall  be 
deemed  in  law  successors  to  the  trustees  to  the  town  of 
Alton,  to  all  intents  and  purposes ;  and  all  obligations  and 
contracts  entered  into  by  the  trustees  of  Alton,  shall  be 
carried  into  full  effect  by  the  common  council  of  the  said 
city  of  Alton." 

In  this  latter  act,  full  authority  is  given  to  the  city  corpo- 
ration to  carry  out  the  contracts  of  the  trustees  under  the 
former  act,  and  this  bond  being  within  the  power  thus 
given,  the  only  question  is,  whether  it  is  founded  on  a  valid 
consideration. 

An  instrument  under  seal  purports  a  consideration,  and 
this  principle  applies  as  strongly  to  a  corporation,  acting 
within  its  powers,  as  to  a  natural  person.  But  if  we  look 
beyond  the  bond  now  before  us,  to  the  consideration  on 
which  it  was  given,  it  is  sustainable. 

The  power  of  the  trustees,  under  their  act  of  incorpora- 
tion, was  ample  to  improve  the  streets  and  alleys  of  the 
town,  and  to  enter  into  contracts  for  that  purpose.  For 
where  a  corporation  is  authorised  to  do  that  which  can 
only  be  accomplished  by  a  contract,  it  has  power  not  only 
to  make  the  contract,  but  to  carry  out  in  all  its  details,  the 
principal  power  given. 

Congress  ''have  power  to  establish  post  offices  and  post 
roads,"  by  the  constitution,  and  in  carrying  out  this  princi- 
pal power,  the  mail  operations  of  the  Union  are  regulated. 
Postmasters  are  appointed  and  their  duties  prescribed; 
mail  contractors  and  carriers  of  the  mail  are  regulated, 
and  provision  is  made  for  the  punishment  of  all  depreda- 
tions  on  the  mail.    This  power  is  considered  as  an  incident 
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to  the  principal  power;  and  every  one  moBt  see  that  with- 
out its  exercise  effect  could  not  be  given  to  the  main 
power. 

The  same  principle  holds  in  relation  to  a  corporation. 
It  has  power  to  pave  streets,  widen  them,  &c.;  consequently 
it  may  make  contracts  for  such  improvements.  It  has 
power  to  levy  a  tax,  consequently  it  has  power  to  appoint 
an  assessor  and  collector.  The  trustees  of  Alton  had 
power  to  do  these  things.  They  in  their  contract  stipulated 
the  price  at  which  certain  improvements  should  be  made, 
and  the  evidence  of  this  contract  was  in  writing,  under  the 
seal  of  the  corporation.  For  aught  that  appears,  the  con- 
sideration on  which  the  first  bond  was  given  by  the  trustees, 
had  been  duly  performed  at  the  time  it  was  executed.  If 
this  were  not  so,  there  is  no  pretence  that  the  work  was  not 
done  before  the  bond  now  in  question  was  executed. 

From  the  recital  of  the  first  bond,  in  the  record,  it  is  seen 
that  the  first  was  executed,  for  grading  and  improving  a 
street  in  the  town  within  the  power  of  the  corporation. 
Upon  the  whole,  we  see  nothing  which  can  invalidate  the 
bond  now  before  us,  and  consequently  the  demuirer  to  the 
pleas  is  sustained.    Judgment. 
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km  Mtignmeiii  mtn.  note  is  a  new  contract,  and  it  goTerned  b/  the  place  where  it 
Umade. 

The  Sapreme  Court  of  Penntylvania  haTing  decided  that  the  aMignment  made 
by  the  lale  Bank  of  the  United  States  to  trustees  for  certun  purposes,  wasralid, 
thii  court  will  so  consider  it. 

The  power  of  the  bank  to  make  the  assignment  depended  on  the  constmction  of 
a  Btatnte  of  that  state.  The  indorsement  ol  a  negotiable  note  in  different  states  bj 
different  indorsers,  will  be  goTeroed,  on  the  dishonor  of  the  bill,  bj  the  local  law 
where  each  indorsement  was  made. 

The  law  of  Ohio,  which  declares  that  an  assignment  by  a  debtor  in  faiKng  cir* 
cnmstances,  to  a  part  of  his  creditors  in  preference  to  others,  shall  be  for  the 
benefit  of  all  creditors,  can  have  no  effect  on  an  asuignnient  made  in  another  state, 
ol  an  instmment  executed  in  Ohio.  The  act  ol  18S4,  in  regard  to  assignments  made 
hj  banks,  doei  not  apply,  if  the  assignment  was  bonaJUe,  so  as  to  pass  the  interest 
out  of  the  bank. 

The  act  of  1849,  which  declared  that  the  true  construction  of  the  above  act  was 
aad  is,  to  apply  to  all  assignments,  so  as  to  compel  the  assignee  to  receive  the  notes 
of  the  bank  in  payment,  by  the  assignee,  as  reg^ards  prior  contracts,  is  unconstitu- 
tional and  void. 

On  sqbaeqoent  contracts  it  can  have  a  ooastitntional  operation. 

The  effect  of  this  law  on  future  contracts  is,  to  restrain  the  negotiability  of  notes 
given  to  banks,  by  declaring  that  the  equities,  as  between  the  original  parties,  shall 
yn  open  m  the  hands  of  the  assignee. 


Mr.  Worthingtan  for  plaintiffs. 

Messrs.  Wright  and  Fox  for  defendants. 
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OPINION    OF   TBE   OOUET. 


This  bill  is  filed  to  foreclose  a  mortgage  executed  by  the 
defendants  the  17th  of  July,  1839,  on  a  lot  in  Cincinnati,  to 
secure  the  payment  of  a  certain  sum  to  Shoenberger,  who 
assigned  it,  and  the  accompanying  notes  for  the  same 
amount,  to  the  Bank  of  the  United  States,  on  the  first  of 
September  following.  On  the  1st  of  May,  1841,  the  bank 
assigned  the  mortgage  and  notes  to  the  complainants,  in 
trust,  with  other  choses  in  action,  to  pay  certain  banks  in 
the  city  and  county  of  Philadelphia,  for  post  notes  of  fiie 
Bank  of  the  United  States,  which  they  held,  amounting  in 
the  whole  to  the  sum  of  five  millions  seventy-eight  thousand 
four  hundred  forty-four  dollars  and  ninety-four  cents;  a 
schedule  of  which  notes  is  annexed  to  the  assignment,  and 
also  the  sums  due  to  the  respective  banks.  The  choses  in 
action  assigned,  amounted  to  the  sum  of  seven  millions 
seven  hundred  seventy-two  thousand  two  hundred  and  fifty 
doUars.  As  the  claims  should  be  collected,  payments /in> 
rata  were  required  to  be  made  to  the  creditor  banks,  and 
after  full  payment,  the  trustees  were  to  account  for  and  pay 
over  to  the  bank  of  the  United  States  the  surplus  that  should 
remain  in  their  hands. 

The  defendants  contend,  that  under  the  statutes  of  Ohio, 
they  have  a  right  to  pay  off  the  above  mortgage  and 
notes  in  the  bills  of  the  Bank  of  the  United  States,  which 
are  at  a  considerable  discount.  There  are  several  other 
causes  pending,  which  involve  the  same  principle,  and  in 
one  or  more  of  which,  the  validity  of  the  assignment  to  the 
complainants,  is  made  a  question.  At  the  last  term,  this 
court  held,  that  they  could  exercbe  jurisdiction  in  the  case, 
and  the  points  now  urged  in  the  defence  may  be  considered 
under  two  heads. 

1.  Is  the  assignment  to  the  complainants  valid. 
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2.  What  effect  can  the  statates  of  Ohio  have  on  the 
case. 

And  first,  as  to  the  validity  of  the  assignment. 

This  point  has  been  settled  by  the  decision  of  the  Su- 
preme pourt  of  Pennsylvania,  in  the  case  of  Dana  v.  The 
Bank  of  the  United  States,  5  Watts  &  Sergt.  223.  After  con- 
sidering the  question  at  large,  under  the  provisions  of  the 
charter  and  on  general  principles,  the  court  say,  ''  Hence, 
also,  if  the  Bank  of  the  United  States  had  not  had  any  ex- 
press povirers  granted  to  it  by  the  act  of  its  incorporation, 
to  dispose  of  and  assign  its  property  for  the  purpose  of  se- 
curing and  making  payment  of  its  debts  either  in  part  or  in 
whole,  as  the  occasion  might  seem  to  require,  in  the  judg- 
ment of  the  board  of  directors,  it  would  have  had  such  power 
by  necessary  implication,  from  the  very  nature  of  its  busi- 
ness, unless  it  were  expressly  restrained  by  its  act  of  incor- 
poration, which  is  not  pretended."  They  held  that  it  be* 
longed  to  the  president  and  directors,  and  to  them  only,  to 
make  the  assignment;  and  to  determine  on  the  propriety 
of  its  being  done. 

This  assignment  having  been  made  in  the  state  of  Penn- 
sylvania, is  governed  by  the  law  of  that  state.  It  was 
made  under  a  statute  of  that  state,  and  the  construction  of 
that  statute,  in  regard  to  the  power  of  the  president  and 
directors,  has  been  settled  in  the  opinion  above  cited.  This 
constitutes  a  rule  of  decision  for  the  courts  of  the  United 
States. 

The  law  of  the  place  where  an  assignment  is  made  go- 
verns it,  whether  the  instrument  transferred  be  negotiable 
or  not.  A  bill  of  exchange  was  drawn  in  Massachusetts 
on  England,  and  indorsed  in  New  York;  and  again  it  was 
indorsed  by  the  first  indorsee  in  Pennsylvania,  and  by  the 
second  in  Maryland.  The  bill  was  dishonored,  and  a  ques- 
tion was  made  for  what  amount  of  damages  the  respective 
indorsers  were  liable.    In  Massachusetts  the  damages  on  a 
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protested  foreign  bill  were  ten  per  cent.,  in  New  York 
twenty,  and  in  Maryland  fifteen;  and  it  was  held  that  eaidi 
indorser  was  liable  under  the  law  of  the  place  where  the 
indorsement  was  made.  Each  indorsement  was  considered 
a  new  contract,  governed  by  the  lex  loci;  and  that  each  in- 
dorser bound  himself  to  pay,  should  the  bill  be  dishonored, 
tiie  damages  given  by  that  law.  Story's  Con.  of  L.,  Sec. 
314. 

This  does  in  no  respect  conflict  with  the  doctrine,  that  the 
law  of  the  place  where  a  contract  is  to  be  performed  go- 
verns it.  A  note  was  made  at  Paris,  in  France,  payable  to 
the  order  of  the  payee,  which  was  indorsed  at  Paris  in 
blank.  By  the  law  of  France,  an  indorsement  to  transfer 
the  legal  right  in  the  note,  the  name  of  the  party  and  the 
consideration  must  be  stated;  a  blank  indorsement  is  treat- 
ed as  a  mere  procuration.  Suit  was  brought  in  England 
on  this  note,  and  it  was  held,  that  although  the  indorsement, 
if  made  in  England,  would  have  transferred  the  property  in 
the  note  to  the  assignee,  yet  as  such  was  not  the  effect  of 
it  in  France,  the  indorsee  could  not  maintain  the  action. 
Story's  Con.  of  L.,  Sec.  315. 

And  so  if  an  indorsement  of  a  negotiable  bill  be  made  in 
a  state,  where  a  prosecution  to  insolvency  of  the  maker  is 
the  condition  on  which  the  indorser  is  made  liable,  he  can 
be  made  liable  in  no  other  mode.  And  if  it  shall  appear 
that  the  indorsement  was  made  to  an  unauthorised  banking 
institution,  in  violation  of  law,  the  holder  under  such  in- 
dorsement cannot  maintain  an  action.  The  contract  of  as- 
signment is  as  much  governed  by  the  lex  loci,  as  tlie  original 
instrument. 

It  is  supposed  that  the  statute  of  this  $tate,  of  the  14tli  of 
March,  1838,  which  provides,  that  "all  assignments  of  pro- 
perty in  trust,  which  shall  be  made  by  debtors  to  trustees, 
in  contemplation  of  insolvency,  with  the  design  to  prefer 
one  or  more  creditors,  to  the  exclusion  of  others,  shall  be 
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held  to  enure  to  the  benefit  of  all  ihe  creditors,'^  applies*  to 
the  assignment  under  consideration.  How  iMs  law  can 
affect  an  ass^nment  made  in  Pennsylvania,  I  cannot  per- 
eeive.  The  idea  that,  as  the  original  contract  was  entered 
into  in  Ohio,  the  assignments^  tiiough  made  in  any  o&er 
state,  are  governed  by  the  laws  of  OUo,  is  wholly  unsus* 
tainable.  This  has  already  been  shown.  Now,  is  there 
anything  in  the  nature  of  the  above  mortgage  and  negotia- 
ble notes,  to  make  them  an  exception  to  the  general  rate? 
A  deed  for  the  conveyance  of  real  estate,  can  only  take 
eiect  in  virtue  of  the  law  of  the  state  where  the  land  is 
situated.  A  mortgage  comes  within  this  rule,  but  the  rule 
does  not  embrace  an  equitable  transfer  of  such  mortgage, 
and  an  indorsement  of  the  negotiable  notes,  to  'Vi^ich  it  is 
an  incident.  No  law  of  a  state  can  have  an  extra  territo- 
rial operation.  Contracts  made  within  iine  state,  unless 
tfaey  are  to  be  executed  beyond  its  limits,  are  regulated  by 
the  local  law.  There  is  no  exception-  to  this  rule,  except 
as  regards  the  sale  and  conveyance  of  real  estate.  Under 
the  law  of  Pennsylvania,  a  debtor  may  secure  by  mortgage, 
or  otiberwise,  some  creditors  in  preference  toothers;  and 
such  is  the  common  larw.  There  is  no  liaw  in  Ohio,  that 
can  reach  or  affect  the  contract  of  assignment  by  the  bank 
to  the  complainants. 

The  mortgage  and  negotiable  notes  are  Oldo  contraetigi. 
They  were  executed  within  the  state,  and  nothing  is  re- 
quired to  be  done  under  Aem  in  a  foreign  juriisdiction.  We 
may  look,  therefere,  to  the  local  law  to  see  what  effect,  if 
any,  it  can  have  on  the  terms  of  the  above  contraets. 

It  is  conceded  that  where  a  note  is  given  under  a  law 
which  declares  that  the  equities  shall  remain  open  between 
Uie  original  parties  in  the  hands  of  a  bona  /Ue  assignee,  ^no 
negotiation  or  change  of  place  can  cut  off  tins  right  of  the 
maker.  It  is  the  law  of  the  contract,  and  may  be  set  up 
wherever  suit  shall  be  brought.  And  tiiis  holds  in  idl  in- 
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stances,  where  the  local  law  enters  into  the  contract  and  be* 
comes  a  part  of  it.  A  note  is  given  and  made  payable  in 
a  state  where  eight  per  cent,  is  the  legal  rate  of  interest 
This  interest  is  recoverable  in  a  state  where  more  than  mx 
per  cent,  is  declared  to  be  usurious.  And  this,  in  my  judg- 
ment, is  the  only  practicable  distinction  between  the  remedy 
and  the  law  of  the  contract.  The  former  belongs  to  the 
forum,  like  the  statute  of  limitations,  the  latter  is  inseparable 
from  the  contract,  like  the  rate  of  interest. 

The  ninth  section  of  the  act  of  1824,  in  relation  to  assign- 
ments made  by  banks,  provides,  *'  that  when  suit  is  brought 
by  a  bank,  or  by  assignees  for  its  benefit,  the  sherifiT  shall 
receive  the  notes  of  the  bank  in  discharge  of  the  judgment. 

In  Panco9t  v.  Ruffer  et.  al.,  1  Ohio  Rep.  381,  the  court  held 
"that  where  the  debt  due  a  bank  has  been  assigned  in  good 
faith,  and  the  bank  has  no  interest  left  in  it,  the  assignee  is 
not  bound  to  receive  the  notes  of  the  bank  in  discharge  of 
it."  The  assignment  by  the  Bank  of  the  United  States  in 
this  case,  is  not  alleged  or  shown  to  be  fraudulent.  The  as- 
signment must  be  presumed  to  be  boTia  fide^  until  the  con- 
trary be  proved.  But  it  is  contended  that  the  bank  did  not 
transfer  the  whole  of  its  interest  in  the  choses  in  action  spe- 
cified, as  they  exceed  the  amount  of  the  debt  secured  by 
more  than  two  millions  of  dollars,  and  the  complainants  are 
bound  to  account  to  the  bank  for  the  surplus.  This  is  true, 
but  the  assignment  is  absolute  until,  from  the  proceeds,  full 
payment  shall  be  made  to  the  creditor  banks.  Now  whe- 
ther there  will  be  any  surplus  cannot  be  known  before  the 
collections  are  made.  The  interest  of  the  bank  is  contin- 
gent, depending  upon  an  event  which  may  never  happen. 
When  the  creditor  banks  shall  be  paid,  the  residue  of  the 
fund,  if  there  shall  be  any  residue,  will  belong  to  the  bank. 
The  whole  of  the  fund,  without  any  reservation,  is  conveyed 
by  the  bank  for  the  payment  of  the  debt,  and  until  this 
object  shall  be  accomplished   the  complainants  in  law 
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and  equity  have  an  exclusive  interest  in  the  mortgage 
elaim. 

The  law  of  1824  is  not  objectionable  on  the  score  of 
principle  or  policy.  A  bank  should  be  compelled  to  re- 
ceive it8  own  paper  in  payment  of  debts,  and  also  in  dis- 
charge of  judgments,  whether  obtained  in  its  own  name 
or  in  behalf  of  some  other  name  for  its  benefit.  And  this 
is  the  extent  to  which  the  act  goes.  A  bona  fide  assign- 
ment is  not  within  the  letter  or  policy  of  the  act. 

But  it  is  insisted  that  the  first  section  of  the  act  of  the 
5th  March  1842,  which  ^Meclares  that  the  true  intent  and 
meaning  of  the  ninth  section  of  the  act  of  1824  was,  and 
is,  to  entitle  every  debtor  of  a  bank  or  banker  to  pay 
such  debt  in  the  notes  of  the  bank  or  banker,  against  such 
bank  or  banker^  or  the  assignee  of  either,  whether  such 
bank  or  banker  retains  an  interest  in  the  same  or  has 
parted  with  all  interest  therein." 

The  legislature  have  an  undoubted  right  to  modify  ex- 
isting laws,  or  pass  new  ones,  as  in  their  judgment  the 
public  interest  may  require.  And  there  are  many  cases  in 
which  they  may  give  a  retrospective  efiect  to  remedial  laws. 
But  they  are  expressly  inhibited  by  the  constitution  of  the 
United  States,  from  impairing  the  obligation  of  contracts — 
and  here  the  question  directly  arises  whether  the  above 
act  is  not  a  violation  of  the  constitution  in  this  respect. 

The  settled  construction  of  the  contract  in  the  hands  of 
a  bona  fide  assignee  and  holder,  by  the  Supreme  Court  of 
the  state  is,  that  such  holder  is  not  bound  to  receive,  in 
discharge  of  the  demand,  the  notes  of  the  bank.  The  sta- 
tute would  seem  to  be  susceptible  of  no  other  construction. 
How  then  does  the  act  of  1842  afiect  the  contract.  By  it 
ihe  holder  is  bound  to  receive  the  notes  of  the  bank  in 
payment.  This  then  impairs  the  obligation  of  the  con- 
tract. It  provides  that  the  contract  shall  be  discharged  by 
the  payment  of  a  different  medium  from  that  which  the 
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oo&Btitution  seoures.  £veiy  evidence  of  debt  gives  tk* 
holder  a  right  to  demand  in  payment  gold  or  silver,  but  Ihe 
above  act  dedares  that  such  debt  may  be  paid  in  bank 
notes.  If  this  law  had  existed  when  the  contract  was  en- 
tered into,  there  would  be  no  ol^ection  to  it.  The  effect 
of  the  act  would  then  have  been  to  restrain  the  negotiability 
of  notes  given  to  banks.  The  asngnee  under  the  law 
would  have  had  no  better  right  to  demand  paym^it  in  gold 
or  silver  than  the  bank,  and  this  befng  the  law  it  would 
have  entered  into  the  contract  and  constituted  a  part  c{  it. 
It  would  be  nothing  more  than  leaving  all  equities  open 
in  A  suit  brought  by  the  assignee,  as  they  would  have  been 
in  a  suit  brought  by  the  bank.  But  this  act  instead  of  be- 
ing a  remedial  one,  as  regards  past  transactions,  strikes  at 
the  contract  and  essentially  impairs  it;  the  act  is,  therefore^ 
as  regards  jurior  and  btmafidfi  assignments,  unccmstitutionai 
and  void. 

A  declaratory,  like  any  other  act,  may  be  unconstitutional, 
as  it  impairs  the  obligation  of  prior  contracts,  and  yet  its 
action  on  Aiture  contracts  may  be  unobjectionable.  And 
this  is  the  character  of  the  act  under  consideratioii.  From 
the  tune  of  its  passage  it  modifies  the  ninth  section  of  tiie 
act  of  1824,  but  retrospectively,  it  can  have  no  such  effect. 

An  act  which  declared  that  all  promissory  notes  which 
had  been  negotiated  might  be  diachai^ed  by  the  makers, 
with  the  notes  of  the  promisees,  would  so  cleariy  impair 
the  obligation  of  the  contract  to  pay  in  gold  or  silver^  that 
no  one  could  doubt  on  the  subject.  And  this,  as  regardu 
prior  contracts,  is  the  effect  intended  to  be  given  to  the  act 
of  1842. 

Tlie  negotiability  of  choses  in  action,  are  subject  to  the 
regulation  of  the  legislature,  but  they  can  no  more  affect  a 
prior  assignment,  tiian  they  can  impair  or  destroy  any 
other  prior  contract.  As  between  the  original  parties  to 
the  note,  a    tw  of  off-set,  though  enacted  subsequently  to 
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the  exeoation  of  the  note^  may  apply  to  it.  For  in  diici 
view  it  relates  to  the  remedy.  Bat  when  the  note  is  in  the 
hands  of  a  bona  fide  assignee,  an  off*set,  as  between  the 
origiiial  parties  to  the  note,  cannot  be  applied  to  it  without 
essentially  impairing  the  legal  effect  of  the  contract  of  as* 
signment. 

A  decree  may  be  entered  for  the  sum  due,  and  if  not 
paid  ia»  the  mortgaged  premises  may  be  sold  conformably 
to  the  laws  of  the  state. 


The  Uwitbd  States  v.  Burroughs. 

A  mad  B  depetited  certain  bank  notos  with  C  and  D,  to  be  forwarded  to  tlw  bank, 
mtb  certain  other  notes  on  the  same  bank,  owned  by  C  and  D. ;  and  the  notei 
haTin^  been  all  stolen  from  the  mail,  maj  be  laid  in  the  indictment  as  the  propertj 
of  C  and  D. 

A  alight  and  unsobstantial  variance  between  the  indictment  and  the  proof,  in 
legaid  to  the  directiotn  of  a  letter  which  is  not  prodaced*  and  which  the  witness 
states,  after  the  lapse  of  two  years,  with  donbt,  ought  not  to  exclade  the  evidence. 

And  this  is  especially  the  case  if,  under  some  coants  in  the  indictment,  the  objec- 
tion of  Tariaace  does  not  apply. 

A  carrier  of  the  mail,  for  an  ofience  under  the  law  punishable  generally,  may  b« 
convicted,  though  not  as  carrier. 

And  being  charged  as  carrier  in  the  indictment,  there  being  no  such  offence  de- 
scribed* the  word  canier  will  be  conadercd  as  descriptive  of  his  person  and  as  sni^ 
plnaage. 

One  or  more  good  counts  in  an  indictment  will  sustain  a  general  verdict  of  guilty, 
though  there  be  one  or  more  bad  counts  in  it. 

Mr.  Anthony f  the  district  attorney  of  the  United  States, 
appeared  for  the  plaintilOT. 
Messrs.  Carry  and  Pugh  for  the  defendant. 

OPINION   OF   THE  COURT. 

The  jury  having  returned  a  verdict  of  guilty  >  o»  the  seven 
counts  contained  in  the  indictment,  a  motion  is  now  ma4e 
Sk  a  new  trial,  and  also  in  arrest  of  judgment. 
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On  two  grounds,  the  defendant's  coonBel  insbt  that  a 
new  trial  should  be  granted. 

1.  ''Because  the  bank  notes  alleged  to  have  been  stolen, 
are  stated,  in  all  the  counts  of  the  indictment,  to  be.  the 
property  of  Semple  and  Barker,  whereas  the  proof  showed 
that  they  were  the  property  of  those  persons  and  two  other 
individuals." 

2.  "  Because  the  proof  was  that  the  letter,  which  con- 
tained the  notes,  is  averred  in  the  indictment  to  have  been 
directed  to  M.  Garraty,  Esquire,  cashier,  and  the  proof  was, 
that  it  was  directed  to  M.  Garraty,  Esquire." 

It  was  proved  that  there  were  enclosed  in  the  letter,  bank 
notes  on  the  Lancaster  (Ohio)  bank,  amounting  to  two 
hundred  and  six  dollars ;  one  hundred  and  ten  dollars  of 
which  belonged  to  Semple  and  Barker,  and  the  residue  to 
James  L.  Cooper  and  G.  H.  Kay.  That  these  latter  indi- 
viduals deposited  their  notes  with  Semple  and  Barker,  to 
be  forwarded  to  the  bank  to  procure  exchanges.  All  the 
notes  were  enclosed  in  the  same  letter,  by  Semple  and 
Barker,  which  was  signed  by  them. 

This  is  not  a  question  between  bailor  and  bailee ;  but 
the  only  inquiry  is,  whether  there  was  such  a  property  of 
all  the  notes  in  Semple  and  Barker,  as  sustains  the  allega- 
tion in  the  indictment.  On  this  point  there  can  be  no 
doubt.  They  had  possession  of  the  notes  for  a  special  pur- 
pose, and  were  responsible  for  an  improper  use  of  them. 
The  argument  th^t  they  had  parted  with  the  possession  of 
the  notes,  by  enclosing  them  in  a  letter,  by  mail,  requires  no 
answer.  A  mere  carrier  may  be  described  as  the  owner 
of  the  goods,  1  Hale,  512.  Goods  stolen  from  a  washer- 
woman, may  be  described  as  hers,  because  she  is  answer- 
able for  them,  1  Leach,  357.  If  a  coach  be  standing  in  the 
yard  of  a  coach  maker  to  be  repaired,  and  a  plate  of  glass 
and  hammer  cloth  be  stolen  from  it,  the  property  may  be 
well  laid  in  the  owner  of  the  premises,  1  Leach,  356. 
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^^  Where  a  parcel  is  stolen  from  the  boot  of  a  stage,  the 
property  may  be  laid  in  the  driver,  thoagh  he  may  be  no 
proprietor  of  the  goods  or  the  coach;  and  though  as  against 
his  employers  he  has  a  bare  charge,  but  as  against  the  rest 
of  tiie  world,  he  has  a  legal  possession."  lb. 

The  second  ground,  as  regards  the  direction  of  the  letter, 
affords  no  sufficient  reason  for  setting  aside  the  verdict. 

Barker,  who  directed  the  letter,  says  that  his  impression 
is,  that  it  was  directed  to  M.  Garraty,  Esquire,  Lancaster, 
Ohio,  but  he  does  not  speak  positively  on  the  subject.  He 
made  no  entry  of  the  superscription,  and  as  two  years  have 
elapsed,  it  is  hardly  to  be  expected  that  he  should  be  able 
to  state  the  fact  positively. 

InRoscoe's  Ev.  199,  ^<  in  an  indictment  upon  7  6.  III.  c.  50, 
the  letter  was  described  as  one  to  be  delivered  to  persons 
using,  in  trade,  the  name  and  firm  of  Messrs.  B.  N.  &  H.," 
the  word,  Messrs.,  being  frequently  added  to  their  address, 
in  the  direction  of  letters  and  other  papers  received  on  busi- 
ness, though  they  themselves,  in  dravnng  bills,  never  used 
the  word.    This  was  held  to  be  no  variance." 

If  the  letter  had  been  presented,  and  the  direction  of  it 
varied  from  the  allegation  in  the  indictment,  it  could  not 
have  been  received  in  evidence.  For,  although  the  direc- 
tion of  the  letter  need  not  to  have  been  stated  in  the  indict- 
ment, yet  having  been  stated,  the  proof  must  correspond 
with  the  allegation.  But  in  this  case  the  letter  was  not 
produced;  the  statement  of  the  witness  not  being  positive 
as  to  the  variance,  and  the  jury  having  found  the  defendant 
guilty  generally,  the  verdict,  it  seems  to  us,  should  not  be 
set  aside. 

There  is  another  view  which  is  conclusive  on  this  point. 
All  the  counts  of  the  indictment,  except  three,  are  free  from 
the  objection  of  variance.  The  second  count  alleges  that 
the  letter  was  addressed  to  M.  Garraty,  Esquire,  Lancaster, 
Ohio.    The  fifth  count  charges  the  defendant  vrith  embez- 
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a  bag  of  letters,  as  ct^rnety  whidi  contained  a  bank 
note.  And  the  sixtk  count  contains  the  same  charge,  ex- 
cept a  mail  of  letters  is  used  instead  of  a  bag  of  letters. 
The  punishment  on  the  two  last  counts,  or  either  of  them, 
is  the  same  as  on  the  three  counts  where  the  variance,  if 
any,  exists.  So  that,  the  finding  of  the  defendant  guilty 
on  those  counts  does  not,  in  the  least,  chuige  the  nature  er 
amount  of  the  punishment. 

A  motion  for  a  new  trial  is  addressed  to  the  discretion  of 
the  court,  and  that  discretion  should  never  be  exerciaed  in 
favor  of  a  defendant  in  a  civil  or  criminal  case,  where  sirib- 
Btantial  justice  has  been  done,  and  where  there  is  no  prin- 
ciple of  law  which  can  operate  favorably  to  the  defendant 
The  letter,  beyond  dispute,  was  evidence  under  aU  the 
counts,  except  the  third,  fourth  and  seventh.  The  motion 
for  a  new  trial  is  overruled. 

The  motion  in  arrest  of  ju(%ment  is  mainly  founded  upon 
the  first  count  in  the  indictment,  which  charges  the  de- 
fendant with  stealing  the  mail  of  the  United  States. 

In  England,  by  the  statute  of  7  Geo.  IV.  ch.  64,  a  mate^ 
rial  change  has  been  made  in  the  law,  so  that  many  except 
tions  to  an  indictment,  which  were  before  fatal  on  a  motion 
in  arrest,  now  must  be  taken  advantage  of  by  demurrer 
or  writ  of  error.  This,  however,  is  not  the  law  in  this 
countiy* 

It  is  insisted  that  the  carrier  of  the  mail,  if  he  take  it 
fraudulently,  is  only  guilty  of  a  breach  of  trust;  that  such 
is  the  rule  at  common  law,  and  that  the  act  <^  Congress 
does  not  make  it  an  offiBUce. 

In  1  Leach  1,  it  is  expressly  laid  down,  that  at  common 
law,  persons  employed  in  the  post-office,  have  no  special 
property  in  the  letters  committed  to  dieir  charge,  which 
nu^  prevent  their  stealing  from  amounting  to  larceny.  If 
a  bag  of  wheat  be  delivered  to  a  warehouse  man  for  safe 
custody,  and  he  take  tibe  wheat  out  of  the  bag  and  dispose 
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of  it,  it  iA  lafeeny.  Rosa.  &  Ry.  c.  6.  837.  Whek^  a  d^k 
embezzled  a  bill  of  exchange,  which  he  had  received  in  the 
nsual  coarse  of  bneiness  to  be  transmitted  by  post,  it  was 
held  to  be  larceny.    2  East.  P.  C,  565,  case  of  Taylor. 

The  courts  of  the  United  States  have  no  common  law 
jnrisdictioa  of  offences,  and  the  above  citations  are  only 
made  to  ishow  that  the  ground  assumed  as  to  the  acts  of  the 
carrier,  at  conKmon  law,  is  not  sustainable. 

It  is  aMfanitted,  that  unless  the  charge  in  the  first  count  is 
sustained  under  the  twenty-second  section  of  the  post-offioi^ 
act  of  1825,  tiie  count  is  bad.  The  words  of  the  section  are, 
'^Aad  if  any  person  shall  steal  the  mail,  or  shall  steal  or 
take  from  or  out  c^  any  mail,  or  from  or  out  of  any  post- 
office,  any  letter  or  packet;  or  if  any  person  shall  take  Idle 
mail,  or  any  letter  or  packet  therefrom,  or  from  any  post* 
office,  whether  with  or  without  the  consent  of  the  person 
having  custody  thereof,  and  shall  open,  embezzle  or  de- 
stroy any  such  mail^  letter  or  packet,  the  same  containing 
any  article  of  value,  or  any  other  article,  paper  or  thing 
mentioned  in  the  twenty^first  section  of  this  act;  or  if  any 
person  shall,  by  fraud  or  deception,  obtain  from  any  person 
having  custody  thereof,  any  mail,  letter  or  packet  contain- 
ing any  article  of  value,  &c.,  such  offender  on  conviction 
AbU  be  imprisoned  not  less  than  two,  nor  exceeding  ten 
years," 

As  the  carrier  of  the  mail,  for  any  act  of  violence  upon 
it,  is  punished-  with  much  greater  severity  than  is  provided 
in  Ae  above  section,  a  presumption  arises  that  the  legisla*- 
tore  did  not  consider  the  section  as  applying  to  a  mail  car- 
rier. And  this  view  is  strengthened,  by  the  provision  that 
die  offender  shall  be  equally  liable,  <<  whether  the  mail,  let^- 
ter  or  packet,  was  obtained  with  or  without  the  consent  of 
the  person  having  it  in  custody."  Still,  if  the  language  of 
llie  section  clearly  embrace  the  offence  charged,  and  it  is 
nowhere  else,  the  language  of  the  section  muisft 
52 
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govern  whatever  may  be  supposed  to  have  been  within  the 
mind  of  the  legislature. 

It  is  very  clear  the  defendant  cannot  be  punished  as  car- 
rier of  the  mail;  but  the  question  is,  whether  the  word 
''carrier"  may  not  be  considered  as  descriptive  of  the  per- 
son, and  not  as  aggravating  the  offence.  Because  an  indi- 
vidual is  a  carrier  of  the  mail,  it  does  not  follow  that  he  is 
exempt  from  punishment  for  offences  disconnected  with  his 
employment.  Suppose  the  carrier  of  the  mail  should  steal 
a  horse,  and  in  the  indictment  for  it  he  should  be  described 
as  the  carrier  of  the  mail,  would  that  vitiate  the  indictment? 
Surely  not.  As  carrier  he  is  not  punishable  for  stealing  a 
horse,  but  as  an  individual  he  is  punishable.  The  descrip- 
tion, as  carrier,  would  be  regarded  as  surplusage.  And  this 
rule  applies  to  the  case  under  consideration. 

The  defendant  is  charged,  as  carrier,  with  stealing  the 
mail.  Now,  there  is  no  such  offence  known  to  the  law. 
But  stealing  the  mail  is  an  offence,  and,  it  is  supposed,  that 
the  defendant,  to  such  a  charge,  could  not  plead  in  justifi- 
cation or  excuse  that  he  was  a  carrier  of  the  mail. 

Suppose  a  carrier  of  the  mail  should  steal  a  letter  from  a 
post-office,  and  should  be  indicted  for  the  taking  of  the  let- 
ter as  carrier,  could  he  not  be  convicted?  His  description 
as  carrier  would  be  considered  as  used  to  identify  him,  and 
not  as  constituting  an  ingredient  by  which  the  penalty  is  to 
b^  measured. 

It  is  supposed  that  the  count  is  defective,  because  the 
property  of  the  mail  is  not  laid  to  be  in  the  United  States, 
or  in  any  one ;  nor  is  its  value  stated.  This  being  a  statu- 
tory offence,  the  value  of  the  mail  need  not  be  stated,  any 
more  than  the  value  of  the  letter.  If  a  letter  be  stolen  from 
a  post-office,  which  contains  an  article  of  value,  a  higher 
punishment  is  infficted  on  the  offender,  and  consequently 
Ihe  article  must  be  described  and  the  value  of  it  stated. 
But  the  taking  of  a  letter,  which  contains  nothing  of  value, 
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no  value  need  be  averred;  and  bo  it  is  in  regard  to  the 
mail. 

I  confess  that  I  am  inclined  to  think,  if  a  carrier  of  the 
mail,  having  possession  of  it,  shall  steal  it,  he  cannot  escape 
for  the  reason  that  there  is  no  provision  in  the  statute  to 
punish  him  as  carrier.  The  act  is  punishable,  and  I  see  no 
reason  why  a  carrier  of  the  mail  should  escape.  But  it  is 
unnecessary  to  overrule  the  motion  in  arrest,  on  this  ground. 
The  court  do  not  decide  the  question.  If  the  first  count  be 
bad>  there  being  other  counts  in  the  indictment  which  are 
good,  on  a  general  verdict  of  guilty,  the  judgment  cannot 
be  arrested.  In  this,  an  indictment  difiers  from  a  declara- 
tion. For  one  defective  count  in  the  latter,  the  judgment 
must  be  arrested;  while  in  the  former,  one  good  count  sus- 
tains the  verdict.  The  motion  in  arrest  of  judgment  was 
overruled;  and  the  defendant  was  sentenced  to  ten  years 
imprisonment  in  the  penitentiary  at  hard  labor. 
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A  failure  to  give  security  for  costs,  under  the  general  rule  of  the  court,  no 
cauae  tor  setting  aside  a  judgment. 

JNor  is  the  misapprehension  of  counsel  a  ground  for  doing  so,  under  ordinary 
circumstances. 

A  judgment  against  the  casual  ejector,  is  different  from  an  ordinary  judgment, 
and  may  be  set  aside  for  good  causa,  after  the  expiration  of  the  term  at  which  it 
was  entered. 

In  the  notice  offered  to  the  declaration,  the  tenants  should  be  named,  and  on 
them  the  notice  should  be  served. 

When  the  tenants  are  not  named  in  the  notice  it  is  defective,  and  does  not  au- 
thorise a  judgment  tgtiinst  the  casual  ejector. 

On  the  merits,  connected  with  circumstances  of  great  hardship,  the  court,  m 
the  exercise  of  their  discretion,  will  set  aside  a  judgment  against  the  casual  ejector 
at  a  subsequent  term  from  that  at  which  it  was  entered. 
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Mr.  Cony  appeared  for  the  plaiAtiff. 
Messrs.  Morris  and  Krepsey  for  the  defendant. 

OPINION  OF  TBB  COUBT. 

At  the  last  term  a  judgment  was  obtained  against  the 
casual  ejector,  and  a  motion  is  now  made  to  set  the  judg- 
ment aside^  on  the  following  grounds: 

1.  There  was  no  security  for  costs  given  by  the  plaintiff. 

2.  The  tenant  in  possession  was  instructed  by  his  coun- 
sel that  no  steps  would  be  taken  in  the  case  at  the  last 
term. 

8.  The  notice  was  defective,  in  not  being  directed  to  &e 
tenants  in  possession. 

It  is  insisted  that  the  lessor  of  the  plaintiff  being  in  de* 
fiiult,  for  not  having  given  security  for  costs,  as  required  l^ 
the  rule  of  court,  that  no  default  could  be  enforced  by  a 
judgment  against  the  casual  ejector.  The  want  of  security 
may  be  taken  advantage  of  by  motion  at  any  time  during 
the  progress  of  the  cause;  but  after  judgment,  by  default 
or  otherwise,  this  objection  cannot  be  made. 

If  this  were  not  different  from  an  ordinary  judgment, 
this  motion  could  not  now  be  heard.  For  after  the  expi- 
ration of  the  term  the  court  cannot  ordinarily  set  aside  or 
modify  a  judgment.  They  may  correct  any  clerical  error 
in  the  entry  of  the  judgment,  but  this  is  the  extent  to 
which  their  power  may  be  exercised  under  the  conmion 
law. 

In  Waters^  heirs  v.  Harrison  and  wife^  4  Bibb.  87,  it  is 
said,  that  in  ejectment  the  court  need  not  be  very  strict  in 
requiring  cause  to  be  shown  to  set  aside  a  judgment  against 
the  casual  ejector.  1  Caines'  Rep.  503.  The  court  will  go 
further  to  protect  the  possession,  when  it  can  be  done 
without  injury  to  the  plaintiff's  claim,  than  it  is  willing  in 
other  cases  to  proceed. 

Judgment  against  the  casual  ejector  irregularly  obtained, 
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will,  as  a  matter  of  course,  be  set  aside,  5  Cow.  418;  and 
as  the  situations  of  claimant  and  defendant,  in  ejectment, 
are  materially  different,  the  couits  are  liberal  in  their  rules 
for  setting  aside  judgments  against  the  casual  ejector,  al- 
though regularly  signed;  and  will  grant  them,  jeven  after 
execution  executed  upon  affidavit  of  merits  or  oth^  cir- 
comstanees  i^ch  at  their  discretion  they  may  deem  suffi- 
cient. Doe  d.  Hmigktan  v.  Roe,  Burr.  1996;  DcMs  v.  Pixpery 
Strange,  975;  Doe  d,  Orocers^  Company  v.  Roe^  5  Taunt.  205. 

When  judgment  has  been  obtained  against  the  casual 
ejector  and  writ  of  possession  htts  been  executed,  on  an 
affidavit  of  merits  and  of  fraud  or  surprise,  and  the  pay- 
ment of  costs,  the  court  wiU  set  aside  the  writ  and  award 
restitution. 

The  misapprehension  of  the  counsel  as  to  the  proceed- 
ings of  the  last  term,  that  no  step  would  be  taken,  can 
affOTd  no  ground  on  which  to  set  aside  the  judgment  at  a 
sabsequent  term. 

As  to  the  defectiveness  of  the  notice.  The  notice  in  this 
case  is  not  directed  to  any  of  the  tenants,  but  the  person 
serving  the  declaration  swears  that  he  served  a  copy  of  the 
declaration  on  James  Denham  and  other  tenants  in  pos- 
session. 

In  Craigh  v.  Clark^  3  Marsh.  Rep.  252,  it  is  said  that  a 
notice  in  ejectment  is  in  the  nature  of  process,  and  cannot 
be  aided  by  any  statement  of  the  person  serving  the  de- 
claration, or  by  the  defendants'  appearing  and  excepting, 
unless  they  enter  into  the  common  rule,  and  the  court  say 
that  a  defect  cannot  be  aided  by  any  statement  of  the 
person  serving  the  declaration. 

In  Bed  v.  Siberty,  1  Wash.  154,  the  court  say  that  the 
declaration  and  notice  answer  the  place  of  process  to 
coerce  an  appearance,  and  the  notice  should,  with  the  cer- 
tainty of  an  original  writ,  state  to  what  court  the  tenants 
wre  to  appear.    Tillinghasf  s  Adams,  229,  the  name  of  the 
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tenant  in  possession  must  be  prefixed  to  the  notice.  And 
again,  the  notice  must  contain  the  christian  and  surname 
of  the  tenant  or  tenants  in  possession.  But  it  seems  from 
Doe  d,  Dawson  v.  Roe,  5  B.  M ooi:e  73,  that  the  notice  will  be 
sufficient,  although  the  address  to  the  tenant  be  altogether 
omitted,  provided  it  be  stated  in  the  affidavit  of  service, 
that  the  tenant  was  duly  served  with  a  copy  of  the  de- 
claration before  the  assoign  day,  and  acknowledged  such 
service. 

In  the  present  case  there  was  no  acknowledgment  of  the 
service  by  the  tenants.  The  court  could  not  know  who 
were  tenants,  unless  the  affidavit  of  the  person  making 
the  service  be  taken;  and  on  that  alone  judgment  was  en- 
tered against  the  casual  ejector.  The  consequence  of  such 
a  judgment  is  to  turn  out  of  possession  alLthe  tenants  on 
whom  a  notice  was  served.  It  seems  to  us  that  the  tenants 
against  whom  the  action  is  brought,  should  be  named  in 
the  notice,  and  this  should  govern  the  person  making  the 
service.  Any  departure  from  this  certain  and  safe  role 
would  occasion  great  uncertctinty  and  coniusion.  If  the 
notice,  as  is  manifest,  is  in  the  place  of  process  to 
bring  the  party  into  court,  the  naming  of  the  persons  in 
possession  would  seem  to  be  indispensable.  How  b  the 
person  who  serves  the  notice  to  know  who  are  in  possession. 
He  must  go  beyond  the  process  to  ascertain  the  fact.  And 
if  he  may  do  this  in  so  important  a  matter  as  this,  why 
may  he  not  do  the  same  thing  in  the  service  of  other  pro- 
cess. When  the  tenants  are  named  in  the  notice,  the  ser- 
vice is  made  on  the  responsibility  of  the  plaintiff,  as  it 
should  be,  and,  in  case  of  a  mistake,  he  is  accountable  for 
the  costs.  It  seems  to  us  that  in  this  case  the  notice  was 
essentially  defective,  and  did  not  authorise  the  judgment. 

The  affidavit  of  Denham  shows  that  he  has  been  in 
possession  forty  years,  has  defeated  several  ejectments  in 
the  state  court,  on  the  title  now  set  up,  and  that  he  claims 
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under  a  patent  from  the  United  States.  Stronger  merits 
could  not  be  shown,  and  on  this  ground,  connected  with  the 
other  circumstances  of  the  case,  we  think  the  judgment 
against  the  casual  ejector  should  be  set  aside.  Judgment 
eet  aside,  cause  entered  and  consent,  rule,  &c. 
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An  hatAgnee  in  bankniptcj  has  a  right  to  file  his  bill  in  chancery  against  different 
mortgagees,  to  test  Ihe  validity  of  their  mortgages. 

In  this  proceeding  the  assignee  represents  the  general  creditors  of  the  bankrupts. 

There  is  no  absolote  rule  in  reg^d  to  the  multifiEiriotisness  of  a  bill. 

The  decisions  on  this  point  are  unsatisfactory  and  contradictory. 

The  rule  is  founded  on  convenience,  and  must  be  applied  to  the  peculiar  circom- 
stances  of  each  case. 

The  assignee  having  a  right  to  discharge  incumbrances  on  the  bankrupt's  estate, 
may  file  his  bill  against  all  incumbrancers  to  ascertain  the  validity,  priority  and 
amount  of  the  incumbrances. 

Such  a  proceeding  is  analogous  to  the  foreclosure  of  a  mortgage. 

The  demurrer  admits  all  the  material  allegations  of  the  bill. 

Messrs.  Wrig?U  and  MLean  appeared  for  the  complain- 
ant. 
Mr.  Corty  for  the  defendants. 

OPINION  OF  the  court. 

At  the  last  July  term  this  case  was  before  the  court,  on 
a  motion  to  dissolve  the  ii\junction  which  had  been  granted. 
On  that  motion  the  question  of  jurisdiction  was  generally 
considered  and  sustained.  Leave  was  then  given  to  amend 
tfie  bill,  which  amendment  has  been  filed,  and  two  of  the 
defendants,  J.  S.  and  M.  Buckingham,  demur  to  the  amended 
l»ll,  and  assign  as  cause  of  demurrer,  that  it  is  multifarious, 
in  joining  distinct  rights;  and,  also,  in  the  misjoinder  of 
parties  defendants. 
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The  complainant,  as  assignee  of  John  and  William  Ma^ 
hard,  bankrupts,  filed  his  bill  in  chancery,  stating  that  John 
Mahard,  jr.,  one  of  said  bankrupts,  being  insolvent,  and  in 
contemplation  of  bankruptcy,  gave  mortgages  to  the  La^ 
fayette  Bank  of  Cincinnati,  and  other  persons,  named  as 
defendants,  on  various  tracts  of  land  and  town  lots,  to  se- 
cure to  some  of  them  the  payment  of  large  sums  of  money, 
and  to  indemnify  others  as  indorsers  for  the  said  Mahards, 
all  of  which  deeds  of  mortgage  are  averred  to  be  in  fraud 
of  the  bankrupt  law.  That  the  partnership  assets  of  tiie 
Mahards  are  small,  except  the  real  estate  mortgaged  as 
aforesaid,  all  of  which  being  applied  in  the  payment  of 
debts,  will  still  leave  among  the  creditors  of  the  bankrupts, 
a  large  amount  unsatisfied. 

To  the  Buckinghams,  mortgages  were  given  on  lots  404 
and  460,  in  the  city  of  Cincinnati,  to  indemnify  and  save 
them  harmless  on  account  of  their  indorsements  for  the  said 
Mahards.  On  the  same  lots,  previous  mortgages  had  been 
executed  to  Andrew  Johnson,  to  secure  him  against  loss  for 
his  indorsements.  In  addition  to  these  mortgages,  a  bill  of 
sale  was  executed  to  the  said  Johnson,  by  the  said  John  Ma- 
hard, jr.,  for  a  large  amount  of  personal  property,  which 
is  also  alleged  to  be  void  under  the  bankrupt  law. 

The  amended  bill  alleges,  that  the  bankrupts  held  certain 
shares  of  stock  in  the  Lafayette  Bank,  and  in  the  Franklin 
Bank,  to  which  the  Lafayette  Bank  and  John  S.  Bucking- 
ham, and  the  trustees  of  the  Franklin  Bank,  set  up  some 
claim. 

That  John  Mahard,  jr.,  sold  to  Charles  B.  Dyer,  that 
part  of  in-lot  404,  described  in  the  mortgage  to  the  Frank* 
lin  Bank,  for  the  sum  of  ten  thousand  dollars.  That  the 
bank  assented  to  the  sale,  and  having  received  seven 
thousand  dollars,  released  its  mortgage.  And  that  John 
Mahard,  jr.,  received  a  house  and  lot  in  Lewistown,  Hamr 
ilton  county,  from  Dyer,  in  discharge  of  the  balance  due 
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on  the  purchase  of  the  above  lot.  That  this  arrange- 
ment was  assented  to  by  the  Buckinghams,  and  was  made 
by  the  said  John  Mahard  in  contemplation  of  bankruptcy, 
and  in  fraud  of  the  bankrupt  law. 

The  amended  bill  further  represents,  that  a  mortgage 
was  given  by  John  Mahard,  jr.,  on  certain  real  property  in 
Covington,  in  the  state  of  Kentucky,  to  the  Northern  Bank 
of  Kentucky,  to  secure  certain  payments  to  said  bank  due 
by  the  Mahards,  which  mortgage  was  in  fraud  of  the  bank- 
rupt law. 

It  is  also  alleged  that  the  mortgages  executed  to  the 
banks,  as  aforesaid,  were  intended  to  secure  loans  of  money, 
which  were  made  at  a  greater  rate  of  interest  than  six  per 
cent.  And  the  bill  prays,  that  the  conveyances  aforesaid, 
for  the  reasons  stated,  may  be  set  aside,  and  declared  null 
and  void,  and  the  property  mortgaged,  sold  for  the  gene- 
ral creditors  of  Mahard,  and  for  such  other  and  further 
relief,  &c. 

The  above  is  a  general  but  not  a  particular  statement  of 
the  leading  facts  of  the  bill.  It  is  sufficient  to  show  the 
grounds  on  which  the  demurrer  to  the  amended  bill  has 
been  filed. 

The  demurrer  admits,  of  course,  that  the  mortgages  set 
forth  in  the  bill  were  given,  as  alleged,  in  fraud  of  the  bank- 
rupt law;  and  that  they  are  consequently  void.  It  also 
admits  the  usury  alleged  against  the  banks,  and  that  the 
proceeding  by  the  Buckinghams,  in  obtaining  their  judg- 
ment and  execution,  on  which  a  certain  amount  of  personal 
property  was  levied,  was  also  void.  And  the  demurrer 
rests  upon  the  ground  that  there  is  an  improper  joinder  of 
distinct  matters,  in  which  the  defendants  have  no  common 
interest. 

Before  this  point  is  examined,  it  is  iihportant  that  we 
should  understand  the  nature  and  object  of  the  present 
bill.     The  assignee  not  only  represents  the  bankrupts,  but 
&3 
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their  creditors ;  and  it  is  his  duty  to  contest  the  validity  of 
all  liens  set  up  by  a  part  of  the  creditors  to  the  exclusion 
of  others,  where  there  is  any  reason  to  suppose  that  such 
liens  have  been  created  in  violation  of  the  bankrupt  law. 
Under  the  eleventh  section  of  the  bankrupt  act,  he  is  au- 
thorised, by  and  under  the  direction  of  the  proper  court,  in 
bankruptcy,  to  redeem  and  discharge  any  mortgage  or  other 
pledge,  or  deposite  or  lien,  upon  any  property,  real  or  per- 
sonal, of  the  bankrupt. 

The  bill  then  may  be  considered  in  a  double  aspect. 
Furst,  to  set  aside  the  liens  which  are  fraudulent;  and  se- 
condly, under  the  general  prayer  of  relief,  and  the  special 
one  that  the  lands,  &c.,  may  be  sold,  and  that  such  hens  as 
shall  be  found  valid,  shall  be  discharged  according  to  their 
priority.  The  bill  alleges  that  there  is  little  or  no  property 
of  the  partnership  effects ;  and  that  the  real  and  personal 
estate  named  in  the  bill,  constitute  the  only  property  out  of 
which  a  dividend  can  be  paid  to  the  general  creditors. 
That  the  debts  of  the  bankrupts  far  exceed  their  means  of 
payment. 

And  first,  on  the  supposition  that  the  liens  set  out  in  the 
bill  were  executed  in  fraud  of  the  bankrupt  act,  can  the 
defendants  be  joined  in  a  bill  to  set  them  aside? 

It  is  true,  as  alleged  in  support  of  the  demurrer,  that  in- 
terests wholly  distinct  and  separate,  it  is  said  by  decisions 
of  courts  and  by  elementary  writers,  cannot  be  united  in 
the  same  bill.  And  the  reason  assigned  is,  that  individuals 
ought  not  to  be  subjected  to  the  expense  and  delay  of  in- 
vestigating matters  in  which  they  have  no  common  interest. 
That  the  pleading  in  chancery  should  rather  ccmform  to 
the  simplicity  of  pleadings  at  law. 

Lord  Cottenham,  in  a  late  case,  well  observed,  ''that  to 
lay  down  any  rule  applicable  as  to  multifariousness,  or  to 
say  what  constitutes  multifariousness,  as  an  abstract  pro* 
position,  is,  upon  the  authorities,  utterly  impossible.    The 
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cases  upon  the  subject  are  extremely  various;  and  the 
court  in  deciding  them,  seems  to  have  considered  what  was 
convenient  in  particular  circumstances,  rather  than  to  have 
attempted  to  lay  down  any  absolute  rule." 

The  decisions  are  contradictory,  and  each  case,  as  it 
arises,  must  be  governed  by  the  peculiar  circumstances 
connected  with  it.  The  matters  of  costs  and  hardship  are 
the  principal  objections  urged  to  such  a  proceeding;  and 
the  court  must  always  determine  from  the  case  itself,  whe- 
ther these  objections  shall  prevail.  There  is,  in  fact,  no 
principle  involved  in  this  question,  beyond  the  inconve- 
nience and  hardship  stated. 

Where  the  inhabitants  of  a  parish  had  a  right  of  common 
under  a  trust,  a  suit  has  been  sustained  by  one  in  hehalf  of 
himself  and  all  the  other  inhabitants.  <^  In  such  cases,  al- 
though there  were  or  might  be  distinct  interests  in  the  dif- 
ferent tenants  or  parishioners,  yet  there  was  a  general 
right  and  privity  between  them  as  to  the  claim  asserted  in 
the  bill."  Story  on  Eq.  PL,  sec.  121.  This  is  conformable 
to  the  decision  in  the  case  of  the  Mayor  of  York  v.  PUhmg- 
tony  1  Ath.  282-284,  that,  says  Lord  Eldon,  ^' which  was  a 
case  of  a  claim  to  an  exclusive  fishery  against  many  others 
who  also  claimed  a  right,  in  which  Lord  Hardwicke  ob- 
served, where  the  plaintiffs  stated  themselves  to  have  the 
exclusive  right,  it  signified  nothing  what  particular  rights 
might  be  set  up  against  them." 

In  Duly  V.  Doig,  2  Yes.  jun.,  486,  it  was  held  that  an  au- 
thor cannot  file  a  joint  bill  against  several  booksellers,  for 
selling  the  same  spurious  edition  of  the  work,  for  there  is 
no  privity  between  them;  and  his  right  against  each  of 
them  is  not  joint,  but  perfectly  distinct."  Story  PL  Ch. 
sec.  277. 

Now,  the  above  cases  are  irreconcilable.  In  the  case  of 
the  fishery,  there  being  a  joint  interest  asserted  in  die  bill, 
/*it  mattered  not  what  particular  rights  might  be  set  up 
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against  them."  And  in  the  case  of  the  author,  who  asserted 
a  sole  interest,  the  suit  could  not  be  maintained,  because 
there  was  no  privity  between  the  defendants,  who  had  vio- 
lated the  copyright.  It  seems  to  me  there  is  no  sufficient 
reason  in  the  distinction  drawn  between  these  two  cases, 
that  the  one  interest  was  local  and  the  other  general.  The 
trespassers  on  the  fishery  may  have  been  as  numerous,  and 
probably  were  more  so,  than  the  violators  of  the  copy- 
right. 

^'  Upon  a  bill  of  peace,  persons  claiming  by  distinct  titles, 
not  in  privity  with  each  other,  may  be  joined."  Story  Eq. 
PL,  sec.  278. 

In  the  case  of  Brinkerhqffw,  Brown^  John.  ch.  157,  Chan- 
cellor Kent,  after  an  elaborate  view  of  the  cases,  said: 
^'  The  principle  to  be  deduced  from  those  cases  is,  that  & 
bill  against  several  persons  must  relate  to  matters  of  the 
same  nature,  and  in  which  all  the  defendants  are  more  or 
less  concerned,  though  their  rights  in  respect  to  the  general 
subject  of  the  case  may  be  distinct.  And  when  we  consi- 
der that  the  plaintiffs  in  the  case  now  before  me,  are  judg- 
ment creditors,  having  claims  against  the  Genessee  Com- 
pany perfectly  established,  and  not  the  subject  of  litigation 
in  this  suit;  and  that  the  general  right  claimed  by  the  bill, 
is  a  due  application  of  the  capital  of  the  company  to  the 
payment  of  their  judgments;  that  the  subject  of  the  bill, 
and  of  the  relief,  and  the  only  matter  in  litigation  is,  the 
fraud  charged  in  the  creation,  management,  and  disposition 
of  the  capital;  and  in  which  charge  all  the  defendants  are 
implicated,  though  in  different  degrees  and  proportions;  I 
think  we  may  safely  conclude,  that  this  case  falls  within  the 
reach  of  that  principle,  and  that  the  demurrer  cannot  be 
sustained."  The  same  doctrine  is  sustained  in  Fdhws  v. 
Fdlawsy  4  Cow.  682,  and  in  Boyd  v.  Hojft,  5  Page  R.  65. 

This  doctrine  may  have  been  carried  farther  by  Chan- 
cellor Kent,  in  the  above  case,  as  Mr.  Justice  Story  sug- 
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gests,  in  his  Equity  Pleadings,  page  234,  than  it  has  been 
earned  in  England.  But  whether  such  a  case  may  have 
occurred  in  the  English  Chancery,  is  not  so  much  the  ques- 
tion, as  whether,  by  the  decision,  any  salutary  rule  has  been 
violated.  The  rule  as  to  multifariousness,  as  before  ob- 
served, is  one  founded  on  convenience,  and  if,  in  carrying  it 
out,  Chanceller  Kent  has  imposed  no  peculiar  hardship  on 
the  Genessee  Company,  or  subjected  it  to  unnecessary  ex- 
pense, the  rule  is  not  of  less  authority  than  if  it  had  been 
sanctioned  in  the  English  Chancery. 

There  was  no  privity  among  the  complainants.  They 
were  judgment  creditors,  and  they  united  in  filing  their  bill 
against  the  company,  alleging  a  fraudulent  application  of 
their  capital.  The  case  under  consideration,  it  seems  to 
me,  is  a  stronger  one  for  the  exercise  of  jurisdiction,  than 
the  case  before  Chancellor  Kent. 

The  complainant  represents  the  interests  of  the  creditors 
in  this  procedure.  He  alleges  fraud  in  the  several  liens  set 
up  by  the  defendants.  Now,  although  the  frauds  charged 
consist  of  various  and  distinct  transactions,  yet  these  frauds 
are  of  the  same  character,  and  for  the  violation  of  the  same 
section  of  the  bankrupt  act.  In  every  instance  where  the 
allegation  of  fraud  is  made,  as  against  the  respective  liens 
asserted  by  the  defendants,  it  consists  in  the  bankrupt 
having  created  the  liens  in  contemplation  of  bankruptcy, 
and  to  give  an  illegal  preference  to  certain  creditors.  Now, 
these  allegations  are  admitted  by  the  demurrer,  and  in  view 
of  this  fact,  can  the  defendants,  who  have  demurred,  com- 
plain of  hardship  and  oppression  in  being  connected  with 
others,  who  are  charged  with  having  committed  similar 
frauds  on  the  rights  of  the  general  creditors. 

The  liens  of  the  Buckinghams  cover  the  same  property 
that  is  embraced  by  the  liens  of  several  of  the  other  de- 
fendants. This  is  particularly  the  case  as  regards  the 
mortgages  on  the  two  lots  named,  the  lien  of  the  judgment, 
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and  also  as  to  the  claim  set  up  to  the  personal  property. 
Indeed,  from  the  statements  in  the  bill,  it  would  seem  that 
the  scramble  for  the  property  of  the  bankrupts  was  so  great 
by  the  defendants,  and  their  interests  have  become  so  in- 
terwoven with  each  other  in  endeavoring,  according  to  the 
averments  of  the  bill,  to  evade  the  bankrupt  act,  that  it  is 
difficult  to  act  on  the  allegations  of  fraud,  without  having 
spread  out  before  the  court  a  connected  chain  of  the  facts. 

In  his  Equity  Pleadings,  section  533,  Mr.  Justice  Story 
says :  "  The  result  of  the  principles  to  be  extracted  firom  the 
cases  on  this  subject  seems  to  be,  that  where  there  is  a 
common  liability  and  a  common  interest,  a  common  lia- 
Ulity  in  the  defendants  and  a  common  interest  in  the  plain- 
tiffs, different  claims  to  property,  at  least  if  the  subjects  are 
such  as  may  without  inconvenience  be  joined,  may  be  united 
in  one  and  the  same  suit."  And  in  section  584,  he  says: 
**  Indeed,  where  the  interests  of  the  plaintiffs  are  the  same, 
although  the  defendants  may  not  have  a  co-extensive  com- 
mon interest,  but  their  interests  may  be  derived  under  dif- 
ferent instruments,  if  the  general  objects  of  the  bill  will  be 
promoted  by  their  being  united  in  a  single  suit,  the  court 
will  not  hesitate  to  sustain  the  bill  against  all  of  them.'' 
Campbell  v.  Mackay^  1  Mylne  and  Craig,  608. 

There  is  a  common  interest  among  all  the  general  cre- 
ditors, represented  by  the  assignee,  to  set  aside  the  liens 
named  in  the  bill.  The  complainant's  case,  then,  comes 
within  the  rule  laid  down  in  Campbell  v.  Mackay.  How 
is  it  in  regard  to  the  defendants?  Their  interests  arise 
under  distinct  instruments,  but  several  of  them  claim  liens  on 
the  same  property ;  and,  indeed,  it  may  be  said  that  tiicy 
are  all  interested  in  a  greater  or  less  degree  in  the  mort^ 
gaged  estate  of  the  bankrupts.  The  Buckinghams  obtained 
a  judgment  by  confession  against  the  bankrupts,  which,  if 
valid,  binds  all  the  real  estate  of  the  bankrupts  in  Hamilton 
county;  they  are  then  interested  to  postpone  all  prior  liens. 
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And  so  it  may  be  said  of  the  mortgages  under  which  they 
claim*  It  would  be  impossible  for  any  court  to  act  upon 
the  liens  of  the  Buckinghams^  and  especially  to  enforce 
them,  without  affecting,  to  some  extent,  the  interests  of  other 
liens  on  the  same  property.  There  is,  then,  such  an  in^ 
tereat  as  makes  it  proper  to  include  the  Buckinghams  in 
the  suit,  unless  it  shall  subject  them  to  unnecessary  costs. 
And  on  this  ground  it  is  not  perceived  they  have  any  cause 
to  complain. 

When  the  rule  is  established  that  all  conveyances  made 
by  an  individual,  in  contemplation  of  bankruptcy,  and  for 
the  purpose  of  giving  a  preference  to  one  or  more  credi- 
tors over  the  general  creditors,  it  only  remains  to  apply  the 
rale  to  the  different  liens  of  the  defendants.  And  it  is  not 
necessary  to  inquire  into  the  intent  of  the  bankrupt  when 
he  made  the  conveyance,  but  to  show^  that  he  was  in  a 
state  of  insolvency,  from  which  the  intention  is  inferred, 
and  the  act  makes  the  conveyance  void. 

Npw,  although  the  mortgages  were  executed  at  different 
times,  yet  all  subsequent  mortgagees  are  interested  in  the 
question,  whether  the  mortgagor  was  in  a  state  of  insol- 
vency when  the  first  mortgage  was  executed;  for  if  that 
fact  shall  be  established,  it  makes  fraudulent,  equally  with 
the  first,  all  the  subsequent  mortgages.  In  this  most  mate- 
rial fact  then,  the  defendants,  who  set  up  liens  to  the  bank- 
rupt's estate,  have  a  common  interest.  The  bill  asserts  the 
fact,  and  the  Buckinghams,  by  their  demurrer,  admit  it. 
How  then  can  they  insist  that  they  are  improperly  united  in 
this  suit  with  the  other  defendants,  and  that  a  great  hard- 
^p  will  be  imposed  upon  them  to  enter  into  a  controversy 
in  which  they  have  no  interest.  The  turning  point,  in  aU 
the  mortgages,  b  the  one  above  stated.  And  in  this  the 
defendants  have  all  a  common  interest.  If  this  be  so,  the 
objection  that  the  Buckinghams  can  have  no  interest  in  the 
of  illegal  interest,  in  the  amended  bill,  cannot 
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sustain  the  demurrer.  It  is  not  necessary  that  the  common 
interest  of  the  defendants  should  extend  to  all  the  matters 
in  the  bill.  If  they  have  an  interest  in  one  or  more  leading 
facts  in  the  bill,  it  is  enough  to  sustain  the  jurisdiction, 
though  in  some  other  things  there  shall  be  no  common  in- 
terest. But  the  interests  of  the  defendants  cannot  be  said 
to  be  wholly  disconnected  with  that  which  is  to  destroy  or 
lessen  any  one  of  the  special  liens.  By  this,  the  general 
creditors'  dividend  is  increased;  and  this  is  especisdly  the 
case  to  those  who  have  other  mortgages  on  the  same 
property. 

In  overruling  the  demurrer  on  this  ground,  I  cannot  see 
that  any  hardship  or  expense  is  imposed  upon  the  Bucking- 
hams.  They  are  not  necessarily  subjected  to  any  expense 
or  even  delay  in  investigating  a  matter  in  which  they  have 
no  interest. 

The  question  of  jurisdiction  on  the  other  aspect  of  die 
case,  is  clear  of  all  difficulty.  The  assignee  has  a  right  to 
pay  the  liens  on  the  estate  of  the  bankrupt  imder  the  order 
of  the  bankrupt  court.  He  has  a  right  to  come  into  this 
court  to  set  aside  all  fraudulent  liens,  and  jurisdiction  being 
acquired,  the  court,  as  a  matter  of  course,  will  direct  such 
liens  as  shall  be  held  valid,  to  be  discharged.  On  a  broader 
ground  the  jurisdiction  may  be  assumed.  The  assignee  has 
a  right  to  ask  the  aid  of  a  court  in  chancery  to  assist  him 
in  the  duty  of  discharging  incumbrances.  First,  to  ascer- 
t€dn  their  amount  and  their  priority,  and  for  this  purpose, 
all  who  claim  liens  upon*  the  bankrupt's  estate,  may  be 
united  as  defendants,  and  called  upon  to  answer. 

Under  the  extensive  powers  given  to  the  assignee  by  the 
bankrupt  act,  he  might,  perhaps,  sell  the  equity  of  redemp- 
tion in  the  mortgctged  premises  in  question.  But  such  a 
procedure,  under  the  circumstances  of  this  case,  would  be 
exceedingly  improper,  as  it  might  sacrifice  the  interests  of 
the  creditors.    Here  is  an  estate  amounting  in  value,  pro- 
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bably,  to  forty  thousand  doUars,  and  which,  with  the  excep- 
tion of  a  veiy  inconsiderable  amount,  constitutes  the  entire 
estate  of  the  bankrupts.  There  are  many  creditors  of 
laige  amounts  who  have  no  interest  in  the  liens  enume- 
rated in  the  bill,  and  who  claim  a  distributive  share  of  the 
estate.  With,  the  view  theb  to  ascertain  the  validity,  the 
priority,  and  the  extent  of  the  liens,  the  assignee  has  an 
unquestionable  right  to  bring  a  suit,  in  chancery,  against 
all  the  incumbrancers,  to  test  the  validity,  priority  and 
amount  of  their  claims.  And  should  the  liens  stated  be 
found  legal,  or  any  part  of  them,  this  court  will  ascertain 
their  priority  and  amount,  and  direct  the  money  from  the 
sale  to  be  applied  by  the  assignee  accordingly. 

This  proceeding  is  in  the  nature  of  one  to  foreclose  a 
mortgage.  In  such  a  case,  all  incimibrancers,  whether 
prior  to  or  subsequent  to  the  mortgage  on  which  the  proce- 
dure is  had,  are  proper  parties.  This  enables  the  court  to 
ascertain  the  priority  and  extent  of  the  liens,  and  on  a  sale 
of  the  mortgaged  premises,  properly  to  apply  the  proceeds. 

In  such  a  proceeding,  the  object  is  not  to  ascertain  pre- 
tended, but  real  incumbrances.  The  last  mortgagee  has  a 
right  to  pay  off  all  prior  mortgages,  and  secure  to  himself 
the  liens  under  them.  But  this  is  authorised  only  by  a 
person  who  has  a  valid  incumbremce;  consequently,  the 
court,  in  ascertaining  all  the  incumbrances,  must  necessa- 
rily ascertain  their  validity. 

The  proceeding  under  consideration  arises,  necessarily, 
from  the  provisions  of  the  bankrupt  act.  Effect  could  not 
be  given  to  those  provisions,  in  a  case  like  the  present, 
except  through  the  interposition  of  a  court  of  chancery. 
It  is  only  in  such  a  court  that  the  priority  of  the  liens  can 
be  ascertained.  To  determine  this,  the  instruments  must 
be  before  the  court,  so  that  they  may  be  compared.  The 
objection  of  usury,  as  averred  in  the  amended  bill,  and 
which  is  the  principal  ground  of  demiurer  to  this  proce- 
54 
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dure,  can  have  no  weight.  The  court  moat  inquire  into  the 
validity  and  the  amount  of  the  liem,  to  enable  the  assignee 
to  discharge  them;  and,  indeed,  such  discharge  must  be 
made  under  the  decree  of  the  court.  The  interest  of  the 
general  creditors,  and,  also,  the  interest  of  the  mcn^gagees, 
are  all  ac^usted  and  finally  settled  by  the  decree.  For  this 
purpose,  then,  the  jurisdiction  of  the  court  may  not  only  be 
exercised,  but  it  is  not  perceived  how  such  a  case  can  be 
properly  settled  in  any  other  mode. 

A  sale  on  any  mcnrtgage  does  not  affect  the  rights  of  other 
mortgagees,  unless  they  are  made  pai^ties.  A  mortgagee, 
wliose  mortgage  is  prior  to  that  on  which  the  sale  is  made, 
cannot  be  affected,  as  his  right  is  paramount  to  the  junior 
mortgage.  Nor  is  the  interest  of  a  sid>sequent  mortgagee 
affected;  for,  notwithstanding  the  sale,  he  may,  not  having 
been  made  a  party,  pay  the  purchase  money  and  interest, 
and  claim  that  the  property  shall  be  again  soU  in  satisfac- 
tion of  his  mortgage,  and  of  the  sum  paid  by  him  to  the 
first  purchaser.  The  rights,  therefore,  of  these  mortgagees, 
can  only  be  settled  by  bringing  them  before  the  court,  as 
has  been  done  in  this  case.  And  the  allegation  in  tilie 
amended  bill,  as  to  the  rate  of  interest  charged  by  the 
banks,  whether,  if  sustained,  the  effect  shall  be  to  avdld 
the  instruments  or  the  interest  only,  it  was  proper  to  make 
it  a  charge  in  the  bill.  In  the  decision  of  this  point,  the 
general  creditors  are  not  only  interested,  but  also  ail  the 
other  mortgagees.  For  if  the  bank  mortgages  shall  be  set 
aside  or  reduced  in  amount,  their  mortgages,  if  valid,  being 
for,  in  part,  the  same  prop^ty,  will  secure  the  payment  of 
a  larger  amount. 

Whether  the  court  can  direct  the  sale  oi  the  land  mort- 
gaged in  Kentucky,  need  not  now  be  considered.  The 
mortgagee  is  a  party  to  the  suit,  and  if,  on  no  other  ground, 
it  would  be  proper  to  have  that  mortgage  before  tiie  court, 
to  see  how  it  stands  connected  with  other  mortgages  and 
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liens,  which  the  Bame  mortgagee  holds  on  other  property  in 
this  state. 

Upon  the  whole,  I  oan  entertain  no  doubt,  that  under 
this  last  head,  the  jurisdiction  is  sustainable. 

The  force  of  the  objection  as  to  misjoinder  of  parties  is 
not  perceived.  The  defendants  in  Kentucky  have  volunta* 
rily  answered}  and  that  makes  them  parties  to  the  suit. 
And  if  the  interests  of  the  defendants  are  properly  brought 
before  the  court,  as  has  been  shown,  there  can  be  no  objec- 
tion to  the  joinder  of  those  who  claim  such  interests. 

The  demurrer  is  overruled. 


Henrt  Botd  v.  Henry  M^Alpin. 

Under  the  eleventh  tection  of  the  act  of  1836,  rei peeling  patent  rights,  the  pa- 
ttnUe  may  assign  anj  part  of  his  patent  so  as  to  rest  in  the  assignee  the  legal  right. 

Bj  the  same  section  every  assignment  of  a  patent  right  is  required  to  be  record^ 
^  in  three  months,  from  the  time  of  its  execation. 

A  fiulare  to  record  sach  patent  assignment  does  not  forfeit  the  right  of  the 
•Mgnee. 

Shoold  the  same  right  be  assigned,  after  the  expiration  of  the  three  months,  t* 
a  stranger,  the  assignee  would  hold  it,  whether  he  had  or  had  not  notice  of  the 
preriotts  assignment. 

The  sale  of  the  product  of  a  patented  machine  is  not  an  infringement  of  the 
patent. 

But,  if  the  person  who  sells  is  connected  with  the  nse  of  the  machine,  he  is 
retponsible  for  damages  and  may  be  enjoined. 

Afid  thb  may  be  done  where  the  court  have  jurisdiction  of  the  person,  although 
die  machine  may  be  used  beyond  the  jurisdiction  of  the  court. 

Mr.  Kenna  appeared  for  the  plaintiff. 
Mr.  Storer  for  the  defendant. 

OPINION   OF   THB   COURT. 

In  his  bill  the  plaintiff  represents  that  he  holds  by  assign- 
ment the  exclusive  right,  within  the  county  of  Hamilton, 
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in  this  state,  to  make  and  sell  '^  a  new  and  useftd  improve- 
ment in  the  machine  for  cutting  screws  on  the  ends  fen*  the 
rails  of  bedsteads,"  patented  to  Lindley.  And  he  charges 
that  the  defendant,  Henry  M^Alpin,  in  connection  with  one 
William  Brown  of  Lawreneeburgh,  county  of  Dearborn^ 
and  state  of  Indiana,  in  disregard  of  the  complainant's 
right,  constructed  and  has  now  in  operation  in  the  said 
town  of  Lawreneeburgh,  one  or  more  machines,  in  all  the 
material  parts  thereof  substantially  like  and  upon  the  plan 
and  arrangement  and  contrivance  of  the  machines  invented, 
improved,  patented  and  put  in  operation  by  the  said 
Lindley  and  described  in  said  letters  patent."  And  the 
bill  prayed  for  an  iiyunction  to  restrain  the  said  M'Alpin 
from  using  said  machine  or  selling  the  product  thereof. 

On  the  filing  of  the  bill  a  motion  is  made  for  an  ii\junc- 
tion,  until  the  final  hearing,  &c.  And  on  the  aj^jimient  of 
this  motion  it  is  objected  to  the  defendant's  title,  that  two 
of  the  assignments  which  he  claims  were  not  recorded 
within  the  time  limited  by  the  act  of  Congress,  and  that 
they  are,  consequently,  void. 

By  section  1 1,  of  the  act  of  1836,  the  patentee  may  assign 
any  part  of  his  patent,  which  assignment  shall  vest  in  the 
assignee  the  legal  right  to  such  part.  And  the  same  sec- 
tion provides,  '*  that  every  such  assignment  shall  be  re- 
corded in  the  patent  office,  within  three  months  from  the 
execution  thereof." 

In  the  case  of  Dobson  v.  CanqMl^  I  Sum.  319,  Mr.  Jus- 
tice Story  held,  that  under  the  fourth  section  of  the  act  of 
1793  *'  the  recording  of  the  assignment  was  indispensable 
to  convey  the  right."  The  words  of  that  section  are,  **  and 
the  assignee  having  recorded  the  said  assignment  in  tiie 
office  of  the  secretary  of  state  shall,  thereafter,  stand  in  the 
place  of  the  original  inventor  both  as  to  right  and  respon- 
sibility." After  the  recording,  by  the  words  of  that  act,  the 
right  vested  in  the  assignee ;  of  course  it  could  not  vest  be- 
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fore  the  recording.  But  the  act  of  1836  aiSxes  no  penalty 
or  condition,  on  a  failure  to  have  the  assignment  recorded 
in  three  months.  That  the  assignment  takes  effect  from 
its  date  is  clear,  and  if  it  be  not  recorded  in  three  months, 
the  act  imposes  no  forfeiture.  In  thb  aspect,  the  question 
most  be  considered  as  between  the  assignor  and  the  assignee. 
And  it  is  not  perceived  how  any  sound  construction  of  the 
act  can  cause  the  right  to  revert  to  the  assignor,  if  the  as- 
signee fail  to  record  the  assignment  vdthin  three  months. 
After  the  expiration  of  three  months,  no  record  having  been 
made  of  the  assignment,  if  another  assignment  of  the  same 
right  shall  be  made,  the  last  assignment  would  be  valid. 
The  doctrine  of  notice,  as  applied  to  land  titles,  could  not 
operate  in  such  a  case.  There  is  no  exception  in  the  statute, 
aa  to  purchasers  without  notice.  And  this  seems  to  me  to 
be  the  proper  effect  to  be  given  to  the  act. 

It  is  insisted  that  a  sale  of  the  thing  manufactured  by  the 
patented  machine,  is  a  violation  of  the  patent.  But  this 
position  is  wholly  unsustainable.  The  patent  gives  '^the 
exclusive  right  and  liberty  of  making,  constructing,  using, 
and  vending  to  others  to  be  used,  the  said  improvement." 
A  sale  of  the  product  of  the  machine,  is  no  violation  of  the 
exclusive  right  to  use,  construct  or  sell  the  machine  itself. 
If,  therefore,  the  defendant  has  done  nothing  more  than 
purchase  the  bedsteads  from  Brown,  who  may  manufacture 
them  by  an  unjustifiable  use  of  the  patented  machine,  still 
the  person  who  may  make  the  purchase  from  him  has  a 
right  to  sell.  The  product  cannot  be  reached,  except  in  the 
hands  of  one  who  is  in  some  manner  connected  with  the 
use  of  the  patented  machine. 

There  aK^everal  patents  of  mills  for  the  manufacture  of 
flour.  Now,  to  construct  a  mill  patented,  or  to  use  one, 
would  be  an  infringement  of  the  patent.  But  to  sell  a  bar- 
rel of  flour  manufactured  at  such  mill,  by  one  who  had  pur- 
chased it  at  the  mill,  could  be  no  infringement  of  the  patent. 
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And  the  same  may  be  said  of  a  patented  stove)  used  for 
baking  bread.  The  purchaser  of  the  bread  is  guilty  of  no 
infringement.  But  the  p^von  who  constructed  the  stove, 
or  who  uses  it,  may  be  enjoined,  and  is  liable  to  damages. 
These  cases  show,  that  it  is  not  the  product,  but  the  thing 
patented,  which  may  not  be  constructed,  sold  or  used.  This 
doctrine  is  laid  down  in  Keplvnger  v.  De  Youngs  10  Wheat. 
358.  In  that  case  watch  chains  were  manufactured  by  the 
use  of  a  patented  machine,  in  violation  of  the  right  of  the 
patentee;  the  defendant,  by  contract,  purchased  all  Ae 
chains  so  manufactured,  and  the  court  held,  that  as  the  de- 
fendant was  only  a  purchaser  of  the  manufactured  article, 
and  had  no  connection  in  the  use  of  the  machine,  that  he 
had  not  inMnged  the  right  of  the  patentee. 

But  in  the  case  under  consideration,  the  bill  charges  that 
the  defendant,  in  connection  with  Brown,  constructed  the 
machine  patented;  and  that  they  use  the  same  in  making 
the  bedsteads  which  the  defendant  is  now  selling  in  the 
city  of  Cincinnati.  If  this  allegation  of  the  bill  be  true,  the 
defendant  is  so  connected  with  the  machine  in  its  constmc* 
tion  and  use  as  to  make  him  responsible  to  the  plaintiff* 
The  structure  and  use  of  the  machine  are  charged  as  being 
done  beyond  the  jurisdiction  of  the  court,  but  having  juris- 
diction of  the  person  of  the  defendant  the  court  may  restrain 
him  from  using  the  machine  and  selling  the  product.  When 
the  sale  of  the  product  is  thus  connected  with  the  illegal 
use  of  the  machine  patented,  the  individual  is  responsible 
in  damages,  and  the  amount  of  his  sales  will,  in  a  consider'' 
able  degree,  regulate  the  extent  of  his  liability. 

Whether,  if  the  defendant  acts  as  a  mere  agent  of  Brown, 
who  constructed  the  patented  machine  and  uses^Bn  Indiana 
in  making  bedsteads,  is  responsible  in  damages  for  an  in- 
fnngemenlof  the  patent  and  may  be  eiyoined,  is  a  question 
which  need*  not  now  be  determined.  Such  a  rule  w^ould, 
undoubtedly,  be  for  the  benefit  of  Brown,  who,  aecording*  to 
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the  biU,  had  openly  and  continually  violated  the  patent  in 
the  construction  and  use  of  the  max^hine.  There  are  strong 
reasons  why  the  interest  of  the  principal  should,  by  an  ac- 
tion at  law,  and  also  by  a  bill  in  chancery,  be  reached 
through  his  agent.    Injunction  allowed,  &;c. 


Doe  ex  dem.  Lockwood  et  al.  v,  Leicester  Walkeb. 

A  stranger  who  obtains  possession  through  a  tenant,  though  by  purchase  of  the 
land,  cannot  dispute  the  landlord's  tide. 

Messrs.  Ewing  and  Hart  appeared  for  the  lessors  of  the 
plaintiff,  and  Mr.  Squires  for  the  defendant. 

OPINION  OF  THE  COURT. 

The  plaintiff  proved  that  Garret  Smith  leased  the  pre- 
mises in  controversy,  from  the  ancestor  of  the  lessors  of  the 
plaintiff;  and  that,  while  in  possession,  he  sold  them  to 
Walker,  the  defendant.  The  lease  to  Smith  having  ex- 
pired, the  defendant  claimed  under  his  purchase. 

The  court  instructed  the  jury,  that  as  the  entry  was  imder 
Smith,  the  tenant  of  the  lessors,  the  defendant.  Walker, 
could  not  dispute  the  plaintiff's  title,  and  that,  consequently, 
they  must  find  for  the  plaintiff.  The  verdict  was  accord- 
ingly so  rendered. 
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Brooks  &  Morbis  v.  Jenkins  &  Bicknell. 

A  tnnicript  from  the  patent-office  nmj  be  corrected  bj  another  traiucript,  dalj 
certified. 

A  defectiTe  transcript  cannot  affect  one  that  is  complete. 

It  is  not  essential  to  the  yaliditj  of  a  renewed  patent,  that  the  proceedings  of  the 
board  shoald  be  stated  at  length. 

It  mast  appear  that  the  subject  of  renewal  was  before  the  board,  and  that  their 
decision  was  in  (avor  of  it. 

The  functions  of  the  board  are  in  their  nature  judicial.  4 

Copies  from  the  records  of  the  patent  office  of  assignments,  are  eridence. 

The  administrator  of  a  deceased  patentee  has  a  right  to  apply  for  and  obtain  a 
renewal  of  it,  in  his  own  name.  The  patent  law  gires  an  excliuiTe  right,  but  this  is 
not  a  monopoly  in  its  odious  sense. 

The  act  should  be  liberally  construed  to  effectuate  its  objects. 

In  making  a  disclaimer  of  a  part  of  an  invention  claimed,  through  the  mistake  ot 
the  person  making  it,  he  must  state  his  interest  in  the  patent. 

By  a  rule  of  court,  all  formal  objections  to  taking  depositions  mutt  be  indorsed 
on  them  before  the  trial. 

A  patentee  has  a  prima  Jade  right  to  the  thing  patented. 

An  administrator  of  a  patentee  may  assign  the  patent  which  has  been  renewed  in 
his  own  name. 

The  thing  inrented  must  be  so  described  as  to  be  distinguished  and  known. 

If  a  machine  be  improved,  the  improvement  must  be  so  described  as  to  distinguish 
the  new  from  the  old.    Where  this  is  not  done,  the  patent  is  void. 

Whether  the  thing  invented  be  sufficiently  described,  is  a  question  of  law. 

If  in  describing  the  invention,  technical  terms  lie  used,  peculiar  to  mechanics, 
evidence  may  be  gi/en  as  to  the  import  of  such  terms,  and  a  jury  most  decide. 

Woodworth*s  patent  is  void,  if  it  rest  upon  a  claim  to  the  improvement  of  a 
machine. 

No  improvement  is  stated  so  as  to  distinguish  it  from  any  other  part  of  the 
machine. 

But  the  description  may  sustaita  the  intent,  for  the  combination  of  certain  me- 
chanical structures. 

Whether  t)ie  description  in  Woodworth*s  schedule  is  sufficient  to  enable  a  skiliul 
mechanic  to  construct  the  machine,  is  a  question  of  fact  for  the  jury. 

The  opinions  of  experts,  or  persons  skilled  in  the  ■tmcture  of  machines,  is 
evidence. 

Such  evidence  will  be  weighed  by  the  jury,  but  in  coming  to  a  decison  they  will 
ttsercise  their  own  judgments. 

Where  witnesses  differ,  as  they  usually  do,  on  such  subjects,  the  juiy  will  not  de- 
cide by  their  numbers,  but  the  weight  which  the  different  witnesses  are  entitled  to. 

Where  more  is  claimed  by  a  patentee  than  he  invented,  he  must,  within  a  reason- 
able timet  disclaim  the  part  not  properly  claimed,  or  his  patent  will  be  void. 
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Whether  a  disclaimer  has  been  made  within  a  reasonable  tirae^  is  a  mixed  qoes- 
tion  of  law  and  &ct.  Sacb  a  question  is  properly  referred  to  the  jury,  with  all  the 
circnmstances  of  the  case,  under  the  instruction  of  the  court. 

Until  the  act  of  1837  was  passed,  no  neglifence  could  be  attribated  to  the  pa- 
tentee or  his  administrator,  in  this  case. 

The  invention,  to  be  valid,  must  be  new. 

And  this  is  equally  the  case,  whether  the  invention  claimed  consist  of  an  entire 
machine,  or  improvement  of  a  machine,  or  a  combination  of  several  mechanical 
powers. 

If  the  thing  claimed  to  have  been  invented  has  been  before  made,  or  describ^l 
in  any  public  work,  the  discovery  is  not  new,  and  the  patent  itt  consequently, 
void. 

A  machine  which  is  not  the  same  in  principle,  does  not  infringe  on  the  rights  of 
the  patentee. 

To  establish  an  iD&ingement  of  a  combined  machine,  all  the  parts  which  form  the 
combination  must  be  imitated. 

The  patent  is  for  the  entire  machine  as  combined,  and  not  for  its  parts. 

The  parts  combined,  being  before  known,  are  not  withdrawn  from  the  com- 
monity. 

Changing  the  position  of  a  machine,  does  not  alter  its  principle. 

Tile  principle  of  a  machine  depends  upon  its  peculiar  structure,  by  which  a  cer- 
tain edbct  ia  produced. 

Machines  may  differ  somewhat  in  their  structure,  and  yet  be  substantially  the 


If  they  are  substantially  alike  in  their  structure,  and  produce  a  similar  effect,  they 
are  in  principle  the  same. 

The  word  **  substantial," ,  as  here  applied,  is  not  susceptible  of  a  specific  defi- 
nition. 

But  the  term  is  so  used  in  courts  of  justice,  and  in  the  ordinary  affairs  of  life. 

Messrs.  Wright  and  Coffin  appeared  for  the  plaintiffs. 
Messrs.  Walker ,  Tdford  and  Pugh  for  the  defendants. 

OPINION    OF   THE   COURT. 

This  is  an  issue  directed  out  of  chancery.  The  pleadings 
are  filed  and  so  made  up  as  to  try  every  material  fact  in- 
volving the  validity  of  Woodworth's  patent  for  planing 
boards,  and  also  the  renewal  of  that  patent. 

On  the  trial  an  objection  was  made  to  a  certified  copy  of 
the  patent,  because  it  contained  specifications  and  a  draw^ 
ing  of  the  machine,  which  were  not  attached  to  a  certified 
copy  of  the  same  patent,  that  was  used  at  a  former  term 
on  a  motion  for  an  injunction  in  this  case. 
55 
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The  oomt  held  that  as  the  copy  offered  in  evidence  was 
duly  certified  under  the  act  of  Congress^  it  was  evidence. 
That  if  there  were  any  inaccuracies  in  the  copy,  they  might 
be  shown  by  other  certified  copies.  That  a  former  and  de- 
fective transmpt  would  not  affect  a  full  and  corrected 
copy. 

It  was  objected  that  the  fourth  page  of  the  schedule 
which  relates  to  the  renewal,  does  not  show  a  con^lianoe 
with  the  provisions  of  the  statute. 

The  eighteenth  section  of  the  act  of  the  4th  of  July, 
1886,  requires — 

1 .  That  a  patentee  who  desires  an  extension  of  his  patent, 
shall  make  application  to  the  commissioner  of  the  patent 
ofiice,  setting  forth  the  grounds  thereof,  and  shaU  pay  into 
the  treasury  forty  dollars. 

2.  The  conunissioner  is  required  to  give  notice  in  one  or 
more  newspapers,  of  the  time  and  place  where  the  appli- 
cation will  be  considered. 

3.  Th^  secretary  of  state,  the  solicitor  of  the  treasniy, 
and  the  commissioner  of  the  patent  office,  who  constitute 
a  board  for  that  purpose,  shall  sit  at  the  time  and  place  de- 
signated in  the  notice,  and  shall  hear  the  evidence  for  and 
against  the  extension ;  and  if  die  board  shall  be  of  flie  opin- 
ion, that  an  extension  of  the  patent  is  necessary  to  remu- 
nerate the  inventor,  the  commissioner  is  required  to  extend 
the  patent,  by  making  a  certificate  thereon ;  which  certifi- 
cate, with  a  certificate  of  the  board  as  to  their  judgment 
and  opinion,  shall  be  entered  on  record  in  the  patent  office. 

The  transcript  of  the  renewal  shows  that  the  board, 
without  naming  them,  had  the  application  for  the  renewal 
before  them,  and  that  they  decided  in  favor  of  an  extension 
of  the  patent;  on  which  the  commissioner  renewed  the 
same,  and  certified,  in  the  words  of  the  act,  that  the  exten- 
sion, with  the  certificate  of  the  decision  of  the  board,  was 
recorded  in  the  patent  office. 
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The  traoBCiipt  does  not  state  the  payment  of  the  money, 
4ihe  notice,  the  meeting  of  the  board,  and  the  grounds  of 
tiie  decision,  all  of  which  it  is  contended  must  be  stated  to 
make  the  extension  of  the  patent  legal.  That  it  is  a  spe- 
cial proceedings  which  must  be  in  strict  acc(Mrdaace  with 
the  statute. 

The  proceeding  before  the  board  was  not,  necessarily,  ex 
parte.  Those  who  contested  the  right  of  Woodwordi  had 
a  right  to  appear  and  oppose  the  renewal  of  the  patent. 
Whether  there  was  such  opposition  does  not  appear  from 
this  transcript,  but  it  does  appear  that  the  subject  was 
befiore  the  board,  that  they  were  in  favor  ci  extending  the 
patent,  and  that  their  decision,  with  the  extension  by  the 
commissioner,  was  recorded.  This  is  no  doubt  the  general 
form  used  in  such  cases,  adopted  by  the  patent  office.  It  is 
less  technical  than  is  required  in  a  judicial  record,  but  the 
proceeding  is  summary,  and  does  not  require  the  same 
degree  of  particularity.  The  function  of  the  board  is,  in 
its  nature,  judicial.  Parties  aie  brought  before  them,  as 
weB  those  who  oppose  the  extension  of  the  patent^  as  those 
who  apply  for  it;  and  evidence  on  both  sides  being  heard, 
the  board  pronounce  their  judgment. 

The  proceeding,  therefore,  is  not  like  a  tax  sale,  where 
every  step  must  be  proved,  or  the  title  fails.  But  it  is  in 
the  nature  of  a  judicial  action  where,  jurisdiction  being 
acqfmred,  no  subsequent  errors  can  affect  the  title  of  a  pur- 
chaser under  execution. 

This  court  cannot  prescribe  the  form  in  which  duties,  de- 
volved upon  the  executive  branch  of  the  government,  shall 
be  performed.  We  can  only  say  whether  enough  appeare 
to  show  that  the  subject  was  before  the  board,  and  their 
decision.  And  this,  it  appears  to  me,  is  sufficiently  shown 
from  the  transcript. 

The  plaintiffii  afterwards  gave  in  evidence  another  tran- 
flcript  from  the  office,  showing  .the  notice  by  the  commiB- 
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sioner,  the  meeting  of  the  board  in  pursuance  thereof,  their 
acljoiimment,  and  their  decision  in  favor  of  the  exteoaion 
of  the  patent,  after  hearing  evidence  for  and  against  it. 
Certified  copies  of  assignments  were  olSered  in  evidence 
and  objected  to,  unless  the  originals  were  produced. 

The  court  held  that  as  all  assignments  of  the  patent,  or 
any  part  of  it,  were  required  by  the  act  to  be  recorded  in 
the  patent  office,  and  as  copies  of  the  record  are  made  evi- 
dence, the  objection  must  be  overruled.  That  the  plaintiffs 
could  not  be  presumed  to  have  possession  of  any  of  the 
original  assignments,  except  the  one  under  which  they 
immediately  claimed.  That  assignment  was  olBered  in 
evidence  and  received  without  objection. 

The  question  was  raised  as  to  the  right  of  the  adminis- 
trator to  apply  for  an  extension  of  the  patent  in  his  own 
name. 

This  point  was  considered  on  the  motion  made  for  an 
injunction  and  decided  in  favor  of  the  administrator,  in 
whose  name  the  patent  was  extended.  That  decision  was 
not  made  without  hesitancy,  and  the  doubt  expressed  by 
Judge  Story  of  its  correctness,  in  the  very  recent  case  of 
Woodward  ^  Brown  v.  Oauldy  which  brought  up  the  same 
question  on  the  same  patent,  has  somewhat  shaken  my 
confidence  in  the  view  formerly  taken.  As  the  point  will 
be  taken  before  the  Supreme  Court,  I  deem  it  unnecessary 
now  to  discuss  it  at  large.  My  opinion,  though  shaken,  is 
not  changed.  On  a  full  discussion  in  the  Supreme  Court,  I 
may  find  reasons  to  lead  me  to  a  different  result.  But  it 
still  seems  to  me,  that  the  renewal  of  the  patent  in  the 
name  of  the  administrator,  is  so  clearly  within  the  spirit 
and  policy  of  the  act  of  1836,  it  should  be  sustained. 

There  is  nothing  that  the  act  requires  the  patentee  to  do 
which  may  not  be  done  by  his  administrator,  except  the 
oath  of  the  ascertained  value  of  the  invention,  and  of  the 
receipts  and  expenditures,  &c.    But  these  receipts  and  ex- 


JULY  TERM,  1844.  487 

Bro«ks  &  Moore  v.  Jenkios  ft  Bicknell. 

penditoree  may  be  ascertained  by  the  books  of  the  patentee, 
or  from  other  evidence.  The  avowed  object  of  the  law,  in 
granting  an  extension  of  the  patent,  is  to  give  an  adequate 
remnneration  to  the  patentee,  for  ''his  time,  ingenuity  and 
expense ;  he  having  satisfactorily  shown  to  the  board,  that 
he  had  not  received  such  a  remuneration."  Now,  why 
should  this  remuneration  be  withheld  firom  the  heirs  of  a 
deceased  patentee?  If  a  patentee  die  after  his  invention, 
and  before  he  obtains  a  patent,  his  administrator  may 
apply  for  and  obtain  it.  The  same  reason  and  justice  re- 
quire a  renewal  in  behalf  of  the  heirs,  where  the  remunera- 
tion has  been  inadequate.  It  is  true  the  act  does  not  ex- 
pressly so  provide. 

The  patent  law,  it  is  argued,  gives  a  monopoly,  and, 
tiierefore,  it  should  be  strictly  construed. 

This  law  gives  a  monopoly,  but  not  in  an  odious  sense. 
It  takes  nothing  from  the  community  at  large,  but  secures  to 
them  the  greatest  benefits.  Distinguished  as  many  names 
have  become  in  different  ages  of  the  world,  the  names  of 
Fulton  and  the  inventor  of  the  cotton  gin,  with  all  intelli- 
gent men,  will  be  placed  in  the  first  rank  of  human  bene- 
factors. To  remunerate  inventors  for  ''their  time,  inge- 
nuity and  expense,"  the  law  gives  to  them  the  exclusive 
right  t>f  selling  their  invention  for  a  limited  period.  When 
we  consider  the  inestimable  advantages  which  result  to  the 
world  from  the  "  labor,  ingenuity  and  expense"  of  inventors, 
so  far  from  classing  them  with  monopolizers,  they  should  be 
regarded  as  public  benfactors.  And  in  order  to  secure  to 
them  the  remuneration  which  the  law  provides,  a  liberal 
construction  should  be  given  to  it. 

Of  this  opinion  was  the  late  attorney  general  Grundy, 
who  was  constdted  by  the  board  under  the  act,  as  to  the 
right  of  the  adminbtrator  to  renew  the  patent,  before  they 
acted  on  the  subject.  His  opinion,  which  is  found  in  Exe- 
cutive document,  No.  123,  twenty-sixth  congress,  is  in  favor 
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of  the  administrator  in  behalf  ol  the  hesrs^  to  extend  the 
patent.  And  it  seems  the  board  acted  on  this  opinion, 
which  coincided  with  their  own  judgm^t. 

In  the  case  of  Van  Hook  v.  Scudder  4*  Dogtan^  in  1843, 
Jndge  Thompson,  it  being  one  of  the  last  causes  heard  by 
him,  and  which  is  reported  in  pamphlet  form,  observes  on 
this  vei^  question,  *'  but  it  is  fiirther  objected,  that  the  pa- 
tentee died  before  the  patent  expired,  and  that  he  never 
made  any  application  for  its  extension;  that  the  extension 
was  granted  upon  the  application  of  the  administrator  of 
the  patentee,  and  that  the  law  does  not  authorise  an  exten- 
sion upon  such  an  application.  I  am  of  the  opinion  that 
an  administrator  or  executor  may  make  the  application  lor 
the  extension  of  a  patent  where  the  grantee  is  dead,  and 
that  the  patent  may  lawfully  be  extended  on  such  an  ap* 
plication." 

In  Grant  et  ci.  v.  Raymondy  6  Peters,  241,  in  speaking  of 
the  power  of  the  secretary  of  state  to  receive  die  suirender 
of  a  patent,  which  was  void  for  a  defective  specification, 
and  issue  a  corrected  one,  the  late  Chief  Justice  says,  "it is 
true  that  the  act  of  Congress  contains  no  w<»^  which  eX"» 
pressly  authorise  the  secretaiy  to  issue  a  corrected  patent," 
Ac.  "The  force  of  this  objection,  and  the  argument 
founded  on  it,  he  says,  is  felt.  If  the  new  patent  can  be 
sustained,  it  must  be  on  the  general  spirit  and  object  of  ^ 
law,  not  on  its  letter."  And  on  this  view  of  the  statute,  the 
Supreme  Court  sustained  the  corrected  patent,  and  held 
that  it  had  relation  back  to  the  emanation  of  the  original 
patent. 

Now  this  would  seem  to  be  a  more  liberal  constructkHi 
of  the  statute  to  effectuate  its  object,  than  is  required  to 
sustain  the  right  of  the  admini^ator.  Upon  the  whole, 
the  former  ruling  of  tiie  court  on  this  point  will  be  adhered 
to,  in  order  that  the  question  may  be  made  before  the  Su- 
preme Court. 
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It  is  objected  that  the  disclaimer  of  the  invention  of  cir- 
cular saws  entered  by  the  administrator  is  insufficient,  as 
it  does  not  state  the  interest  he  bad  in  the  patent. 

The  seventh  section  of  the  act  of  3d  March,  1837,  provides, 
that  where  the  specification  is  broader  than  the  invention 
the  patentee,  his  administrators,  executors  and  assigns,  may 
disclaim  such  parts  as  is  not  claimed  under  the  patent — 
stating  therein  the  extent  of  his  interest  in  such  patent. 
The  administrator  in  whose  name  the  patent  was  extended 
does  expressly  state,  that  he  is  the  patentee,  and  refers  to 
the  patent  as  showing  his  int^est.  This  is  sufficient  imder 
the  law;  and  the  objection  is,  therefore,  overruled. 

Certain  depositions  offered  in  evidence  were  objected  to, 
as  two  notices  of  taking  them  were  given,  and  it  does  not 
appear  under  which  the  depositions  were  taken. 

But  the  court  overruled  the  objection,  it  being  an  objec- 
tion as  to  the  mode  of  taking  the  depositions,  which  before 
the  commencement  of  the  trial,  had  not  been  indorsed  on 
the  depositions  as  required  by  rule  of  court. 

The  deposition  of  Strong  being  offered  in  evidence,  was 
objected  to  on  the  ground  of  interest,  he  having  an  interest 
with  the  patentee  in  the  original  patent. 

It  appears  that  Strong  executed  and  delivered  a  quit 
claim  of  his  interest  to  the  administrator,  some  time  before 
the  administrator  sold  and  transferred  the  interest  now 
claimed  by  the  plaintiffs.  Strong,  therefore,  cannot  be 
affected  by  the  verdict  in  lliis  case,  and  that  is  the  true  test 
of  his  competency.  It  is  not  perceived  how  he  can  have 
any  interest  in  the  renewed  patent.  The  objection  is  over- 
ruled. 

The  evidence  being  dosed,  the  cause  was  argued  on  botii 
sides  at  great  length  and  with  much  ability.  The  court 
charged  the  juiy  as  follows : 

The  importance  of  this  case,  gentlemen  of  the  juiy,  is 
shown  by  tlie  time  whieh  has  been  taken  up  in  its  investi- 
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gation,  and  the  great  interest  evinced  by  the  parties  con- 
cerned. It  seems  that  snits  have  been  brought  under 
Woodworth's  patents,  in  different  parts  of  the  Union,  for 
infractions  of  his  rights.  This  shows  satisfactorily  that  the 
invention  contended  for  must  be  of  great  value. 

The  patent,  and  the  assignments  under  it,  give  to  the 
plaintiffs  a  prima  facie  right,  which  must  prevail,  unless  the 
defendants  shall  show  it  to  be  invalid,  or  that  it  cannot 
operate  against  them.  The  defence,  as  made  before  you, 
mainly  rests  upon  five  grounds. 

1 .  That  the  assignment  by  the  administrator,  under  which 
the  plaintiffs  claim,  is  invalid. 

2.  That  the  specifications  are  so  defective  as  to  render 
the  patent  void. 

3.  That  the  patent  is  void,  because  the  patentee  claimed 
more  than  he  had  invented. 

4.  That  the  specifications  are  taken  mainly  from  Ben- 
tham's  machine. 

5.  That  the  machine  of  the  defendants,  in  principle,  is 
different  from  that  of  the  plaintiffs. 

If  any  one  of  these  grounds  shall  be  sustained,  it  must 
defeat  the  action  of  the  plaintiffs. 

And  first,  as  to  the  assignment  by  the  adnunistrator.  If 
the  administrator  had  a  right  to  renew  the  patent  in  his 
own  name,  it  would  seem  to  follow  that  he  must  have  the 
power  to  sell  and  transfer  it.  An  administrator  under  the 
laws  of  New  York,  cannot  exercise  his  functions  beyond 
the  jurisdiction  in  which  his  authority  was  conferred.  He 
cannot  bring  suit  in  another  state,  except  under  the  sanc- 
tions of  the  laws  of  such  state.  But  the  right  in  question 
was  not  acquired  and  could  not  be  assigned,  under  the  laws 
of  New  York.  The  act  of  Congress  directs  the  mode  in 
which  the  assignment  shall  be  made,  and  where  it  shall  be 
irecorded.  The  administrator  was  recognised  as  the  legal 
representative  of  the  deceased,  and  the  renewal  of  the 
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patent  was  panted  in  his  name.  This  right  is  personal 
property,  and,  as  a  matter  of  course,  would  go  to  the  ad- 
ministrator. The  act  of  the  government  makes  the  admi- 
nistrator the  trustee  for  the  heirs  of  the  deceased  patentee, 
by  the  extension  of  the  patent  in  his  name,  and  he  is  re- 
sponsible to  the  heirs  for  a  faithful  execution  of  his  trust. 
Had  the  patent  been  renewed  in  the  name  of  any  other 
person,  in  trust  for  the  heirs  of  Woodworth,  he  would  have 
incurred  the  same  responsibility. 

The  right  in  the  hands  of  the  administrator  was  a  unit, 
extending  throughout  the  United  States,  which,  it  seems  to 
me,  he  had  the  power  to  sell  and  transfer  in  the  state  of 
New  York,  the  same  as  any  other  personal  property  of  the 
estate;  and  no  reason  is  perceived  why  the  right  may  not 
be  conveyed  in  parts,  so  as  to  suit  purchasers. 

It  is  supposed,  that  to  sustain  the  right  of  the  assignees, 
they  must  show  that  this  interest  was  appraised,  advertised 
and  sold  the  same  as  the  other  personal  property  of  the  de- 
ceased was  required,  by  the  laws  of  New  York,  to  be  ap- 
praised and  sold.  This  formality  need  not  be  shown  by 
the  purchaser  of  personal  property.  He,  taking  possession 
of  the  property  under  a  purchase  from  the  administrator, 
can  hold  it,  unless  the  transaction  be  fraudulent.  Upon 
the  whole,  as  no  fraud  is  alleged  or  proved,  the  assignment 
of  the  right  in  question  must  be  considered  as  vcdid. 

I  come  now  to  the  second  ground,  which  is,  that  the  spe- 
cifications are  defective.    If  this  be  so,  the  patent  is  void. 

By  the  act  of  1793,  the  applicant  for  a  patent  is  required 
^'to  describe  the  thing  invented  in  such  full,  clear  and  exact 
terms,  as  to  distinguish  the  same  from  all  other  things 
before  known,  and  so  as  to  enable  any  person  skilled  in 
the  art  or  science  of  which  it  is  a  branch,  to  make  the 
same." 

In  requiring  this  specification,  the  law  has  two  objects* 
First,  as  the  grant  gives  an  exclusive  right,  that  the  nature 
56 
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and  extent  of  it  may  be  anderBtood;  and  secondly  ^  that 
when  the  exclusive  right  ceases^  from  the  descriptioiiy  the 
machine  may  be  constracted. 

A  question  is  raised,  whether  the  thing  claimed  to  have 
been  invented  is  sufficiently  described  iii  the  patent,  is  a 
matter  for  the  determination  of  the  court  or  juxy.  In  its 
nature  it  is  a  question  of  law,  for  it  depends  upon  the  con- 
struction of  a  written  instrument.  If  technical  terms  be 
used  peculiar  to  mechanics  in  describing  the  invention, 
evidence  may  be  heard  in  explanation  of  those  terms,  and 
in  such  case  a  jury  may  be  necessary.  K  this  point  were 
ordinarily  referable  to  a  jury,  the  decisions  on  the  same  in- 
strument would  be  as  variable  as  the  names  of  the  parties. 
To  produce  uniformity  of  decision,  the  courts  most  give  a 
constaruction  to  all  written  instruments.  In  this  mode,  by 
the  application  of  known  rules  of  construction,  the  specifi- 
cations of  a  patent  are  construed  and  settled  as  regards  the 
tlung  invented.  Whether  the  description  is  so  particular 
as  to  enable  a  mechanic  to  construct  the  machine,  is  a  ques- 
tion for  the  jury.  But  unless  the  thing  claimed  to  be  in- 
vented, is  BO  described  as  to  be  known,  in  the  language  of 
the  statute,  from  every  other  thing,  the  patent  is  void.  And 
this  must  be  determined  by  the  court. 

What  does  Woodworth  in  his  specifications  claim  to 
have  invented?  Does  his  invention  consist  of  the  improve- 
ment of  a  machine,  or  in  the  combination  of  known  me- 
chanical structures  ?  If  the  former  be  claimed,  then  I  have 
no  hesitancy  in  saying  the  specifications  are  defective,  and 
that  the  patent  is  void. 

In  his  schedule,  Woodworth  says,  ^^the  plank,  boards  or 
other  material,  being  reduced  to  a  width  by  circular  saws 
or  friction  wheels,  as  the  case  may  be,  the  application  of 
which  to  this  purpose  he  claims  to  have  invented."  Now 
this  is  all  he  says  of  circular  saws.  How  they  are  to  be 
applied  he  does  not  say.    Such  a  description,  it  would  seem 
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to  mey  10  £K>  defective  as  to  be  regarded  as  surplosage.  It 
is  true  circular  saws  have  been  disclaimed,  and  of  course 
do  not  now  constitute  any  part  of  the  invention  claimed. 
But  independentiy  of  the  disclaimer,  they  are  not  only  so 
vaguely  described  and  so  disconnected  with  every  other 
part  of  the  patent,  that  I  do  not  well  see  how  they  could 
have  vitiated  it.  If  he  had  said  that  the  boards  being  re* 
duced  to  a  width  by  a  handsaw,  would  any  one  have  sup- 
posed that  he  claimed  tiie  invention  of  a  handsaw  ?  And  I 
caimot  distinguish  between  the  two  cases. 

But  Woodworth  proceeds,  the  board  ''is  then  placed  on 
a  carriage  resting  on  a  platform  with  a  rotary  cutting  wheel 
in  the  centre,  either  horizontal  or  vertical.  The  heads  of 
circular  plates  fixed  to  an  axis,  may  have  one  of  the  heads 
moveable,  to  accommodate  any  length  of  knife  required. 
The  knife  fitted  to  the  heads  with  screws  or  bolts,  or  the 
knives  or  cutters  for  moulding  fitted  by  screws  or  bolts  to 
logs,  connecting  the  heads  of  the  cylinder,  and  forming 
with  the  edges  of  the  knives  or  cutter,  a  cylinder.  The 
knives  may  be  placed  in  a  line  with  the  axis  of  the  cylinder, 
or  diagonally.  The  plane  or  other  material  resting  on  tiie 
caniage  may  be  set  so  as  to  reduce  it  to  any  thickness  re- 
quired; and  the  carriage  moving  by  a  rack  and  pinion,  or 
rollers,  or  any  lateral  motion,  to  the  edge  of  the  knives  or 
cutters  on  the  periphery  of  the  cylinder  or  wheel,  reduces 
it  to  any  given  thickness."  He  does  not  claim  the  inven- 
tion of  cutter  wheels, ''  knowing  they  have  been  long  in  use." 

Now,  if  he  claims  an  improvement  of  a  machine,  in 
what  does  that  improvement  consist?  It  is  not  the  cutter 
wheels  nor  the  planing  irons  fastened  upon  it.  These  were 
known  long  before.  The  carriage,  rack  and  pinion  were 
also  known.  What  is  claimed  as  new,  and  how  is  it  dis- 
ttnguished  from  the  old  ?  There  is  nothing  on  the  face  of 
the  patent  or  specifications,  which  can  enable  any  one  to 
say,  what  is  new  and  what  is  old.    If  he  has  added  some- 
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thing  to  a  machine  which  is  new,  and  which  he  clainui  as 
his  improvement,  he  must  describe  it.  But  no  such  descrip- 
tion is  given.  "  The  application  of  the  machine  to  the 
planing,  tongueing  and  grooving  of  boards,  does  not  show 
what  part  of  the  machine  is  new."  He  can  then  have  no 
shadow  of  ground  on  which  to  sustain  his  patent,  for  an  im- 
provement of  a  machine. 

In  such  a  claim  it  may  not  be  necessary  to  describe  the 
machine  before  it  was  improved ;  this  is  sometimes  done, 
and  it  shows  with  greater  distinctness  the  improvement. 
But  it  is  essential  that  the  part  improved  should  be  so  dis- 
tinctly stated,  as  to  be  distinguished  from  every  other  part 
of  the  machine.  What  has  been  said  of  the  planing  cutters, 
applies  equally  to  the  grooving  and  tongueing  cutters. 
There  is  no  statement  of  the  part  invented.  To  groove 
and  tongue  boards  is  an  old  operation.  The  cutters  are 
not  new.  What  then  is  invented?  From  the  specificar 
tions,  no  one  can  answer  this  question. 

It  is  not  enough  to  give  such  a  description  of  the  maddne 
patented  as  to  show,  by  comparing  it  with  other  machines, 
what  part  has  been  invented.  In  Evans  v.  BkUon,  356,  the 
Supreme  Court  say,  *^  a  description  of  the  machine  which 
mixes  up  the  new  and  old,  but  does  not  describe  what  the 
invention  is,  cannot  be  sustained."  Where  an  improve* 
ment  on  a  machine  referred  to  the  previous  patent  of  the 
machine,  as  showing  the  part  invented,  it  was  held  suffi- 
cient; Harmar  v.  Playne,  11  East.  101.  It  is  not  enough 
that  the  thing  designed  to  be  embraced  by  the  patent  should 
be  made  apparent  on  the  trial,  by  a  comparison  of  the  new 
with  the  old  machine ;  Dixon  v.  Mayor^  Con.  Di.  553. 

The  specifications  must  be  complete.  No  defects  can  be 
obviated  by  extraneous  evidence  at  the  trial.  In  this  view 
it  seems  clear,  and  from  the  authorities  cited,  that  Wood- 
worth's  patent  for  an  improvement  on  the  machine,  is  wholly 
unsustainable. 
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If  the  validity  of  the  patent  can  be  maintained,  in  this 
respect,  it  must  be  upon  the  ground  that  the  invention  con* 
sists  in  a  combination  of  known  mechanical  powers,  by 
which  certain  results  are  produced.  In  this  combination 
consists  the  novelty.  And  I  am  inclined  to  think,  that  the 
specifications  show  with  reasonable  certainty,  the  combina- 
tion of  which  the  invention  consists. 

Plane  bits  are  combined  with  the  rotary  wheel,  by  which, 
connected  with  the  structure  described,  the  planing  opera- 
tion is  performed.  ^'  He  claims  as  his  invention  the  im- 
provement and  application  of  cutter  or  planing  wheels  to 
planing  boards,  &c.,  and  also  his  improved  method  of  cut- 
ters for  grooving  and  tongueing,"  &c.  And  he  describes 
how  the  above  operations  may  be  so  combined  as  to  plane, 
tongue  and  groove  at  the  same  time.  His  'improved 
method  of  cutters  for  grooving  and '  tongueing,"  means  the 
arrangement  of  such  cutters  as  described  in  the  body  of  the 
specifications.  And  the  application  of  the  planing  cutters 
to  planing  boards,  combined  with  the  action  of  the  other 
cutters,  constitute  the  invention  claimed. 

Having  considered  the  question  of  law  as  to  the  descrip- 
tion of  the  thing  invented,  it  will  be  for  you,  gentlemen,  to 
decide  whether  the  combination,  of  which  the  novelty  con- 
sists, is  so  described  as  to  enable  a  skilful  mechanic  to 
construct  the  machine.  You  have  heard  much  evidence 
from  machinists  on  this  point. 

Charles  M.  Keller,  a  witness,  states,  that  he  is  a  me- 
chanical engineer,  and  has  been  connected  with  the  patent 
office  since  1822.  Up  to  1829  he  assisted  his  father,  who 
had  charge  of  the  models.  He  then  succeeded  his  father. 
In  1836,  under  the  new  organization  of  the  office,  he  was 
appointed  examiner  of  patents,  which  office  he  still  holds. 
His  duties  require  him  to  examine  all  applications  for 
patents,  to  see  whether  they  are  conformable  to  law.  He 
is  a  practical  mechanic,  well  acquainted  with  machinery. 
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The  specifications  of  Wood  worth's  patent  he  has  frequently 
examined,  in  connection  with  the  drawing,  and,  in  his  opin- 
ion, a  skilful  mechanic,  from  the  drawing  and  description 
could,  without  any  invention,  construct  Woodworth's  ma- 
chine. The  velocity  of  the  moving  parts  of  the  machine, 
'  and  their  proportions,  he  thinks,  need  not  be  stated,  as  these 
should  be  left  to  the  adjustment  of  the  constructor. 

William  P.  N.  Fitzgerald,  is  an  assistant  examiner  of 
patents  with  Mr.  Keller,  and  he  coincides  with  the  above 
statement. 

Dr.  Locke  has  closely  attended  to  the  science  of  me- 
chanics for  forty  years,  and  is  a  practical  mechanic,  having, 
in  his  philosophical  experiments,  been  in  the  practice  of 
constructing  machines ;  he  agrees  in  opinion,  substantially, 
with  Mr.  Keller. 

Messrs.  Kellum,  Wells,  and  sixteen  other  witnesses,  all 
of  whom  are  machinists,  some  of  them  having  long  been 
engaged  in  the  construction  of  machines,  and  they  agree  in 
saying  that  a  skilful  mechanic  could,  from  Woodworth's 
specifications,  make  a  planing  machine,  in  principle  the 
same  as  Woodworth's. 

On  the  part  of  the  defendants,  several  witnesses  have 
been  sworn. 

Dr.  Jones — ^has  long  been  editor  of  a  periodical  work 
chiefly  devoted  to  mechanics.  He  was  for  several  years 
superintendent  of  the  patent  oflice;  and  since  then  has 
been  much  engaged  in  the  theory  of  mechanics.  At  the 
time  Woodworth  applied  for  his  patent,  he  was  at  the  head 
of  the  patent  oflice.  He  then  thought  the  specifications 
were  defective,  and  so  stated  to  Woodworth's  agent.  A 
skilful  mechanic,  in  his  opinion,  could  not,  without  the 
aid  of  inventive  talent,  from  Woodworth's  specifications, 
construct  the  planing  machine  claimed  by  him. 

Messrs.  Phillips,  Straub,  and  five  other  witnesses,  all  of 
whom  are  experienced  machinists,  agree  with  Dr.  Jones,  as 
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to  die  defectiveness  of  Woodworth's  specifications.  Some 
of  them,  and  particularly  Mr.  Phillips,  give  as  a  reason  for 
their  opinion,  that  the  proportions  of  the  different  parts  of 
the  machine  are  not  stated,  nor  the  velocity  of  its  move- 
ments. 

Great  respect  is  due  to  the  opinions  of  professional  men, 
on  matters  which  relate  to  their  professions.  On  such  sub- 
jects, and  on  such  subjects  only,  are  the  opinions  of  wit- 
nesses received  as  evidence.  This  rule  applies  as  strongly 
to  mechanics  as  to  any  other  profession  or  business.  From 
the  facts  stated  by  the  witnesses  in  this  case,  you  perceive 
that  the  science  of  mechanics  is  no  contracted  profession. 
It  affords  a  range  for  tiie  highest  mental  vigor,  and  requires 
as  deep  thought,  as  nice  a  discrimination,  as  any  other  pur- 
suit. The  lights  of  chemistry,  and  of  the  highest  branches 
of  tiie  mathematics,  are  subservient  to  it.  No  one  can  be 
an  accomplished  mechanist,  who  has  not  studied  with  some 
success  the  laws  of  physics. 

A  model  of  Woodworth's  machine,  as  claimed  by  the 
plaintiffs,  is  exhibited  to  you,  and  its  parts  have  been  ex- 
plained. On  this,  as  on  every  other  question  submitted  to 
the  jury,  tiiey  will  exercise  their  own  judgments.  You  will 
weigh  the  opinion  of  the  witnesses,  but  your  decision  should 
not  turn  upon  their  number.  You  are  made  acquainted 
with  the  circumstances  under  which  the  witnesses  testified, 
and  the  opportunities  they  had  of  knowing  the  facts  sworn 
to  by  them.  These  will  be  taken  into  view  in  considering 
their  statements.  In  effect  tiie  defendants  hold  the  affirma- 
tive on  this  point.  The  right  of  action  by  the  plaintiffs  can 
be  defeated  only,  on  this  head,  by  shovidng  that  the  specifi- 
cations are  so  defective  as  not  to  enable  a  skilful  mechanic 
to  construct  the  machine  claimed. 

The  utmost  precision  in  the  description  of  the  machine  is 
not  to  be  expected,  nor  is  it  essential.  Parts  of  machinery 
and  processes  generally  known,  need  not  be  described.    A 
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wedge,  pulleys,  rollers,  rack  and  pinion,  and  other  things, 
known  to  all  mechanics,  will  be  supplied  by  the  mechanist, 
without  stating  their  size  or  structure.  Nor  is  it  essential 
to  state  the  proportionate  parts  of  a  machine,  nor  the  ve- 
locity of  its  operations.  These  are  matters  of  adjustment 
for  the  eye  and  judgment  of  the  constructor.  Whether  a 
machine  be  large  in  its  parts  or  small,  its  motion  slow  or 
quick,  makes  no  difference  in  the  principle  of  it.  If  a  planing 
machine  operate  on  a  soft  substance,  its  motion  must  neces- 
sarily be  slower  than  a  hard  one.  By  a  detailed  descrip- 
tion of  things  generally  known,  and  not  essential  to  the 
improvement  or  combination  invented,  the  statement  is 
rendered  more  prolix  and  less  perspicuous. 

The  third  ground  of  defence  assumes,  that  the  patentee 
claims  more  than  he  invented. 

This  involves  the  validity  of  the  disclaimer  made  on  the 
2d  January,  1843.  The  original  patent  expired  the  27th 
December  preceding;  it  was  renewed  on  the  application 
of  the  administrator  the  10th  November,  1842.  It  is  ear- 
nestly contended  that  the  right  of  entering  a  disclaimer 
was  lost  by  an  unreasonable  delay.  The  original  patent 
was  dated  in  1828,  and  the  disclaimer  was  not  entered 
until  after  it  expired.  This,  it  is  insisted,  shows  gross  negli- 
gence, both  on  the  part  of  the  original  patentee  and  his 
administrator. 

On  the  other  side  it  is  contended,  that  though  the  dis- 
claimer may  not  have  been  made  in  a  reasonable  time,  it 
does  not,  under  the  act  of  3d  March,  1837,  defeat  the  right 
of  action,  but  only  the  recovery  of  costs  by  the  plaintiffs. 

The  seventh  section  of  the  act  authorises  a  patentee, 
where  ^'  through  inadvertence,  accident  or  mistake,"  he  has 
claimed  in  his  specifications  more  than  he  has  invented,  to 
disclaim  such  part.  And  the  disclaimer  is  considered  and 
taken  as  a  part  of  the  original  specification,  provided  it 
shall  not  affect  any  action  then  pending,  <'  except  so  far  as 
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may  relate  to  the  question  of  unreasonable  neglect  or  delay 
in  filing  the  same.'' 

The  ninth  section  provides,  that  when  through  ''  mistake, 
inadvertence  or  accident,  more  is  claimed  than  invented, 
the  patent  shall  be  deemed  valid  for  so  much  of  the  inven- 
tion as  shall  be  truly  and  bona  fide  the  patentee's.  And 
such  patentee,  his  assignees,  &c.,  shall  be  entitled  to  main- 
tain a  suit  for  an  infringement;  but  he  shall  not  recover 
costs  against  the  defendant,  unless  he  shall  have  entered  at 
the  patent  office,  prior  to  the  suit,  a  disclaimer.  "  Provided, 
however,  that  no  person  bringing  any  such  suit  shall  be 
entitled  to  the  benefits  of  the  provisions  contained  in  this 
section,  who  shall  have  unreasonably  neglected  or  delayed 
to  enter  at  the  patent  office  a  disclaimer  as  aforesaid." 

This  section  gives  to  the  patentee  a  right  of  action  for 
an  infringement,  though  he  has  claimed  more  than  he  in- 
vented; and  if  a  disclaimer  of  the  part  improperly  claimed 
be  made  before  the  suit  was  commenced,  with  his  damages 
costs  may  be  recovered.  If  such  disclaimer  be  not  made, 
the  judgment  must  be  for  damages  without  costs.  But  the 
proviso  declares,  "that  no  person  bringing  suit,  shall  be  en- 
titled to  the  benefits  of  the  provisions  of  the  section,  who 
shall  have  imreasonably  neglected  or  delayed  to  enter  the 
disclaimer."  Now  is  it  not  clear,  that  an  unreasonable  ne- 
glect or  delay  to  enter  the  disclaimer,  cuts  ofi*  the  patentee 
from  all  the  benefits  of  the  section,  not  only  that  he  shall 
not  recover  costs,  but  that  he  shall  have  no  right  of  action. 
This  is,  undoubtedly,  the  true  construction  of  the  section. 

The  question  is  raised,  whether  the  unreasonableness  of 
the  delay  to  enter  the  disclaimer,  is  a  question  of  law  or 
fact.  I  think  it  is  a  mixed  question  of  law  and  fact,  and 
must  be  decided  by  the  jury  under  the  instructions  of  the 
court. 

In  deciding  this  point,  gentlemen,  you  will  take  all  the 
circumstances  of  the  case  which  bear  upon  it,  into  consider- 
57 
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ation.  Until  the  act  of  1837  was  passed,  wluch  authorised 
the  disclaimer,  neither  the  patentee  nor  his  representatiye 
was  in  default. 

On  the  14th  of  February,  1838,  letters  6f  administratioii 
were  taken  out  cm  the  estate  of  the  patentee.  How  long 
before  that  time  he  died  does  not  appear.  From  the  time 
the  administrate  obtained  an  extension  of  the  patent  until 
the  disclaimer  was  entered,  five  years  and  some  months 
elapsed.  It  is  proved  that  in  1835,  on  trial  before  the  Cir- 
cuit Court  of  the  United  States,  Woodworth's  patent  was 
declared  to  be  void,  on  the  ground  that  he  claimed  more 
than  he  had  invented. 

Woodworth  must  have  died  in  less  than  a  year  after  the 
act  of  1837  took  effect.  The  administrator  who  represented 
the  personal  rights  of  the  deceased,  cannot  be  presumed  to 
have  been  as  well  acquainted  with  the  defect  in  the  speci- 
fication and  the  mode  of  remedying  it,  as  the  patentee. 
The  jury  will,  therefore,  consider  the  change  in  the  legal 
owtt^tihip  of  the  patent,  and  the  causes  which  produced  it; 
and  they  will  require  less  vigilance  from  the  administrator 
than  from  the  original  patentee.  The  disclaimer  was  made 
in  six  days  after  the  expiration  of  the  original  patent. 

No  injury  or  hardship  seems  to  have  been  suffered  by 
any  one,  from  the  delay  in  making  the  disclaimer;  certainfy 
none  could  have  been  experienced  by  the  defendants.  The 
question  then  of  negligence  must  be  considered  as  between 
the  government  and  the  patentee.  And  it  now  rests  for 
you  to  say  whether,  under  the  circumstances  stated,  the 
right  of  the  patentee  is  forfeited  by  the  delay  of  entering 
the  disclaimer. 

The  fourth  ground  of  defence  is,  that  Woodwordi's  speci- 
fications were  taken  from  Bentham's  patent. 

Gen.  Bentham's  patent  was  obtained  in  England  in  17M, 
and  a  description  of  it  is  found  in  the  ''  Repertory  of  Arts," 
published  m  London. 
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The  sixth  section  of  the  act  of  1793,  provides,  "if  it  ap- 
pear that  the  thing  secured  by  patent  was  not  originally 
discovered  by  the  patentee,  but  had  been  in  use,  or  had 
"been  described  in  some  public  work  anterior  to  the  supposed 
discovery,  the  patent  shall  be  void." 

On  this  part  of  the  defence  the  defendants  hold  the 
affirmative. 

It  is  alleged  that  Bentham's  machine  is  the  same  as 
Woodworth's.  If  it  be  in  principle  the  same,  then  is  Wood- 
worth's  patent  void.  The  word  principle  is  not  used  here 
in  its  general  signification,  but  as  applied  to  the  structure 
of  a  machine.  It  means  the  operative  cause  by  which  a 
certain  effect  is  produced.  I  observe  the  board  before  you 
is  made  smooth  upon  its  surface,  on  one  edge  of  it  a  groove 
is  formed  and  on  the  other  a  tongue.  This  has  been  done  by 
the  machine  before  you  in  one  operation.  That  machine  is 
formed,  as  you  perceive,  by  a  combination  of  certain  me- 
chanical powers.  This  combination  of  powers  is  what  is 
called  the  principle  of  the  machine.  Now  it  does  not  fol- 
low that  the  sajne  effect  may  not  be  produced  by  a  machine 
different  in  principle  from  the  plaintiffs'.  But  where  a  simi- 
lar effect  is  produced  by  a  combination  of  the  same  me- 
chanical powers,  though  the  machines  may  be  somewhat 
different  in  their  structure,  in  principle  they  are  the  same. 

On  this  part  of  the  defence  you  have  heard  the  state- 
ments of  many  experts,  or  persons  skilled  in  the  structure 
and  operations  of  machinery. 

Dr.  Jones  says,  that  rotary  ciitters  operating  in  the  same 
manner  as  Woodworth's,  were  in  use  many  years  before 
the  date  of  the  patent.  He  refers  to  Bentham's  machine 
as  published  in  the  tenth  volume  of  the  "  Repertory  of  Arts 
and  Manufactures."  I  find  there,  he  says,  as  clear  a  descrip- 
tion of  the  principal  operating  parts  of  the  machine  now  in 
use,  and  known  as  Woodworth's  planing  machine,  as  are 
found  in  his  own  specifications. 


452  OHIO. 

Brooks  ft  Morris  o.  Jenkios  &  Bickoeil. 

-  m ■    .Mi—M-^w-^    ■    -  -^' -  w — MJ  ■  -  -       I  _  -  .1.    . 

He  says,  in  the  cutters  used  by  Woodwortk  there  was  not 
any  thing  substantially  new.  The  cutters  had  not  been  so 
combined  and  arranged  as  to  plane,  tongue  and  groove 
plank  simultaneously;  but  this  combination  or  arrange- 
ment, he  thinks,  is  not  described  by  Woodworth. 

R.  C.  Phillips,  Isaac  Straub,  and  two  other  machinists, 
agree  with  Dr.  Jones. 

Charles  M.  Keller,  on  the  part  of  the  plaintiffs,  says  that 
he  has  examined  Bentham's  specifications,  as  published  in 
the  '^  Repertory,"  and  is  of  the  opinion,  that  they  do  not  de- 
scribe a  rotary  plane  similar  to  Woodworth's.  He  says 
Bentham  describes  a  series  of  instruments  for  shaping 
wood  and  other  materials,  and  now  known  under  the  appel- 
lation of  burr  cutters,  and  may  be  considered  as  circular 
saws  of  great  thickness  and  of  various  forms;  bat  not 
having  the  cutters  so  shaped  and  connected  with  the  shaft 
or  stock  as  to  be  capable  of  performing  the  operation  of 
planing,  but  on  the  contrary,  that  of  rasping  or  scraping. 

Dr.  Locke  and  four  other  witnesses  agree  with  Mr.  Keller 
that  Woodworth's  machine,  as  described  by  him,  is  essen- 
tially different  from  Bentham's. 

In  your  retirement  you  will  have  the  tenth  volume  of  the 
Repertory,  and  a  printed  extract  from  it,  containing,  as  is 
alleged,  that  part  of  Bentham's  specifications  which  are 
similar  to  Woodworth's.  By  looking  into  this  extract  you 
will  find  that  Bentham  describes  circular  cutters,  which 
may  be  considered,  he  says,  "as  so  many  plane  irons." 
The  cutter,  he  says,  ''should  be  made  of  one  piece  consist- 
ing of  steel,  or  iron  with  steel  welded  on  it,  as  far  as  it  is 
necessary  for  strength  and  sharpness."  He  speaks  also  of 
a  planing  roller,  and  of  cutters  for  tongueing  and  grooving. 
It  would  seem,  therefore,  that  Bentham  describes  sharp 
cutters  for  performing  operations,  somewhat  similar  to  those 
performed  by  the  cutters  described  by  Woodworth.  But,  I 
do  not  perceive  in  any  part  of  Bentham's  specifications, 
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that  he  has  combined  the  planing,  tongueing  and  grooving, 
at  the  same  time.  And  if  this  be  not  done,  as  the  plaintiffs' 
patent  claims,  a  combination  of  the  cutters,  so  as  to  plane, 
tongue  and  groove  at  the  same  operation,  the  machines 
cannot  be  identical  in  form  or  principle.  If  Bentham  had 
described  the  different  parts  of  Woodworth's  machine  \yith 
the  utmost  accuracy,  and  shovi^  the  operation  of  each,  yet 
if  no  combined  action  be  described,  Woodworth's  patent  is 
not  affected  by  it. 

You  will  respect  and  weigh  the  opinions  you  have  heard, 
under  the  same  rule  as  stated  to  you  on  the  second  ground 
of  defence.  As  finding  against  the  plaintiffs  on  this  ground 
is  fatal  to  Woodworth's  patent,  you  must  be  clearly  con- 
vinced that  the  machines  are  the  same  in  principle,  before 
you  find  for  the  defendants.  Doubts  on  this  head  will  in> 
cline  you  in  favor  of  the  patent. 

There  remains  but  one  more  ground  of  defence,  and  that 
is,  that  the  machine  of  the  defendants  is  different  in  princi- 
ple from  that  of  the  plaintiffs.  If  this  be  so,  there  is  no  in- 
fiingement  of  the  plaintiffs'  right;  and  your  verdict  will  be 
for  the  defendants. 

The  proof  here  devolves  on  the  plaintiffs.  They  allege 
that  the  defendants  have  infringed  their  rights,  and  to  obtain 
your  verdict  they  must  show  it.  Doubts  under  this  head 
will  incline  you  favorably  to  the  defendants ;  as  they  are 
not  to  be  deprived  of  a  right  which  is  common  to  every 
citizen,  unless  it  shall  clearly  appear  that  their  machine  is 
substantially  like  the  one  claimed  by  Woodworth.  To  pro- 
tect the  defendants  there  must  be  a  difference  in  principle. 
What  the  principle  of  a  machine  is,  has  already  been  ex- 
plained to  you. 

You  have  been  informed  that  the  invention  of  Wood- 
worth  consists  in  the  combination  of  certain  known  me- 
chanical structures,  by  which  boards  are  planed,  tongued 
and  grooved,  in  the  same  operation.    If  the  defendants 
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have  used  in  their  machine  any  parts  essential  to  this  com- 
bination, less  than  the  whole,  there  is  no  infringement. 
For  the  invention  of  Woodworth  is  not  of  the  different 
parts  which  compose  the  entire  machine,  but  their  combi- 
nation. By  taking  instrmnents  known  and  used,  to  form 
this  combination,  he  did  not  affect  the  common  right  to  use 
those  instruments.  The  use  of  them  in  their  combined 
form,  if  new,  is  an  infringement. 

Parts  of  the  machinery  described  or  referred  to,  not  essen- 
tial to  the  combination,  may  be  so  considered  by  the  jury. 
Woodworth  speaks  of  a  carriage,  on  which  the  plank  is 
placed,  to  be  moved  towards  the  planing  cutters,  ''by  rack 
and  pinion,  rollers,  or  any  lateral  motion."  The  words 
''lateral  motion,"  in  mechanics,  do  not  mean,  as  the  term 
ordinarily  signifies,  a  side  motion,  but  a  longitudinal  one. 

Every  person  who  has  seen  a  mill  knows  what  is  meant 
by  the  "  carriage,"  and  how  it  is  moved  by  "  a  rack  and  pin- 
ion." In  the  contemplation  of  Woodworth,  the  carriage 
might  be  moved  by  rollers,  or  by  any  lateral  motion.  Now 
it  must  be  admitted,  that  the  "  rollers,"  or  "  any  lateral  mo- 
tion," are  used  in  connection  with  the  carriage.  And  the 
question  here  is,  whether  the  carriage  spoken  of,  is  an  es- 
sential part  of  the  combination.  It  does  not  seem  to  be  so 
treated  by  the  patentee.  We  at  once  see,  that  the  cutters, 
as  arranged,  to  plane,  tongue  and  groove,  are  essential. 
For  by  dispensing  with  either  of  these  cutters,  or  by  chang- 
ing their  position,  the  combined  operation  could  not  be  per- 
formed. It  is  not  so  with  the  carriage ;  any  other  machineiy 
which  shall  move  the  board  against  the  cutters,  will  answer 
the  same  purpose.  This  is  shown  by  the  defendants'  ma- 
chine, in  which  the  plank  is  moved  by  pressure  rollers. 
There  are  rollers  in  Woodworth's  drawing,  which  some  of 
the  witnesses  say  would  perform  the  office  of  feeding  rol- 
lers. They  were  considered  as  guiding  rollers.  By  what- 
soever means  the  plank  may  be  moved  against  the  cutters 
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is  immaterial;  but  the  necessity  of  such  a  movement  is 
obvious  to  every  one.  The  mode  by  which  this  is  done, 
would  seem  to  me  not  to  change  the  principle  of  the  ma- 
chine. The  machine  itself  may  be  moved  by  horse  power, 
by  water  or  by  steam,  and  in  the  application  of  these 
powers  the  machinery  must  be  adapted  to  each,  but  this 
change  in  the  machinery  would  make  no  change  in  the 
combination  invented.  This,  however,  is  a  matter  of  fact 
for  your  consideration  and  decision. 

The  specifications  of  Wood  worth  represent  the  combined 
action  of  the  machine  in  a  vertical  position,  but  the  efiect 
and  the  principle  of  it  would  be  the  same  if  the  action  were 
horizontal.  This  watch  which  I  hold  by  the  chain,  operates 
vertically,  I  lay  it  upon  the  table,  and  the  same  operation 
continues  horizontally.  Time  is  marked  with  equal  accu- 
racy in  both  positions.  You  see  then,  by  &  change  of  posi- 
tion in  the  combined  machine,  its  mechanical  action  is  not 
affected. 

Whether  the  machines  of  the  parties  before  you  are  the 
same  in  principle,  must  depend  upon  their  structure.  The 
model  of  each  is  before  you,  and  you  have  heard  the  opin- 
ions of  skilAil  mechanists  on  the  subject. 

Samuel  Keller,  called  by  the  plaintiffs,  states,  that  he  has 
examined  the  specifications  and  drawing  of  the  defendants' 
machine.  The  plane  irons  are  attached  to  awheel  or  arms 
on  a  shaft,  and  so  inclined  that  the  cutting  edges  of  the 
planes,  in  their  rotation,  generate  a  cone.  And  he  says  this 
machine  in  principle  and  mode  of  operation,  is  similar  to 
Woodworth's.  1.  In  the  method  of  planing.  2.  In  the 
method  of  holding  down  the  board  to  the  bed  on  whieh  it 
rests.  3.  In  the  employment  of  the  tongueing  and  groov- 
ing instruments  in  combination  with  the  planing  wheel. 

Dr.  Locke  says,  there  is  some  difference  in  the  structure 
of  the  two  machines,  but  that  there  is  no  difference  in  prin- 
ciple.   That  the  same  mechanical  powers  are  employed  in 
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both  machines,  and  the  result  is  substantially  the  same. 
Nine  other  witnesses,  all  of  whom  are  machinists,  agree 
with  Dr.  Locke. 

R.  G.  Phillips,  a  witness  called  by  the  defendants,  states, 
that  he  has  carefully  examined  both  machines,  and  that 
there  is  a  difference  in  the  principles  of  the  two  machines, 
as  well  as  in  their  structure.  He  considers  this  difference 
mainly  to  consist  in  the  action  of  the  planing  wheels.  The 
action  of  Wood  worth's  cutters  is  horizontal,  and  they  strike 
the  face  of  the  board  at  right  angles.  That  the  defendants' 
cutters,  from  the  inclination  of  the  shaft  on  which  they  are 
placed,  strike  the  board  diagonally,  cut  a  larger  space  on  it, 
performing,  to  use  his  own  words,  a  shaving  operation. 
That  this  wheel  works  faster  than  Woodworth's,  and  re- 
quires less  power.  In  this  he  thinks  it  has  been  much  im- 
proved, and  is  better  than  the  plaintiffs.  Four  other  wit- 
nesses agree,  substantially,  with  Mr.  Phillips.  This  closes 
the  evidence  on  both  sides.  And  now,  gentlemen,  the  duty 
devolves  upon  you  to  decide  this  important  controversy. 

If  you  find  the  defendants'  machine  is  the  same  in  prin- 
ciple as  the  plaintiffs',  with  some  addition,  it  will  be  your 
duty  to  find  for  the  plaintiffs.  But  if  there  is  a  substantial 
difference  between  the  two  machines — a  difference  in  prin- 
ciple, you  will  find  for  the  defendants. 

An  objection  is  made  to  the  use  of  the  term  "  substantial," 
as  having  no  definite  signification.  It  is  true,  the  word  as 
applied  in  this  case  is  not  susceptible  of  an  exact  definition. 
But  it  is  generally  used  in  the  same  sense.  No  word  is 
more  familiar  in  the  action  of  a  court  of  justice.  And  in  a 
larger  sense  it  applies  to  all  human  affairs.  In  the  exact 
sciences  we  look  for  precision.  But  beyond  the  mathe- 
matics, in  human  transactions,  we  may  be  said  to  reach 
the  trutii  more  by  approximation  than  by  absolute  demon- 
stration. A  pleading  in  a  civil  or  criminal  case  may  be 
substantially  good,  though  it  may  not  be  tech|)ically  formal. 
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An  instrument  substantially  described  in  a  declaration  or 
indictment,  may  be  given  in  evidence.  We  look  more  to 
the  substance  of  things  than  their  forms.  In  asking  you, 
then,  to  determine  whether  the  machines  are  substantially 
alike  or  si4>stantially  different,  you  are  called  to  perform 
only  a  common  duty;  not  as  regards  the  questions  before 
you  so  much,  as  in  the  discharge  of  your  ordinary  duties  in 
life. 

Should  you  find  for  the  plaintiffs  no  more  than  nominal 
damages  £u:e  claimed. 

Nc^TiL.— Since  the  aboVe  charge  was  delivered,  a  newspaper  report  of  a  deciaioai 
of  Mr  Justice  Story  in  Woodworth  ei-al.  v.  Sherrer»  which  was  a  motion  for  an 
injunction,  founded  on  the  renewed  patent  of  Woodworth,  in  which  he  remarks, 
**  as  to  the  second  point,  that  on  the  Aillest  reflection  he  had  come  to  the  opinion, 
(hat  Mr.  Justice  M*Lean  was  right  in  his  decision,  that  an  administrator  was  com- 
petent  to  apply  for  and  receive  this  grant.  That  to  hold  otherwise  would  be  going 
contraiy  to  the  whole  spirit  and  policy  of  the  patent  laws." 
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A  purchaser  of  land,  with  a  full  knowledge  of  the  title  and  of  certain  pretended 
claims,  who  receives  a  deed,  cannot  withhold  a  part  of  the  purchase  money  on  ac- 
comt  of  the  alleged  defect. 

He  must  seek  redress  on  the  warranty,  should  he  suffiBr  damage  by  the  adreiM 

claim. 

Until  the  adverse  claim  shall  be  established,  there  is  no  ground  to  injoin  the  re- 
covery of  the  imrohase  money. 

Where  a  purchase  is  made  of  land  to  be  paid  for  in  carpenter's  work,  the  deed  to 
be  made,  when  the  work  was  done,  until  the  work  is  done,  there  is  no  ground  on 
which  to  claim  a  conveyance. 

A  possession  under  such  a  purchase  without  deed  cannot,  by  lapse  of  time,  ripen 

into  a  title. 

The  purchaser's  possession  is  the  possession  of  the  vendor,  the  same  as  landlord 
and  tenant. 

Buft  possession  under  a  deed  is  adverse. 

The  nature  of  the  possession  is  always  ascertained,  when  the  statute  or  lapse  of 
time  is  pleaded. 
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A  tax  title  ia  ntterlj  void,  if  tbe  land  be  sold  in  a  wron^  name,  under  a  wronf^ 
awewment, 

Mr.  Stansbury  for  plaintiff. 
Mr.  Taylor  for  defendant. 

OPINION   OF   THE   COURT. 

This  is  an  ii\junction  bill,  in  which  the  complainant  asks 
that  certain  incumbrances  paid  off  by  him,  on  a  tract  of 
land  purchased  from  the  defendant,  shall  be  set  off  against 
a  judgment  for  the  purchase  money.  In  the  action  at  law, 
2  M'Lean's  Rep.  543,  the  complainant  set  up  the  same 
matters  in  defence,  but  the  court  held  that,  as  the  defendant 
Stansbury  had  accepted  a  deed  for  the  land,  with  a  fall 
knowledge  of  the  alleged  incumbrances,  and  having  long 
been  in  possession,  he  could  not  set  up  this  defence  in  an 
action  for  the  consideration  money.  The  main  facts  in  the 
present  case  are  not  dissimilar  to  those  in  the  case  at  law. 

In  1830,  one  Graham  purchased  from  Gadwallader  Wal- 
lace, the  agent  of  the  defendant,  a  tract  of  land.  The 
complainant  purchased  Graham's  interest,  and  became  re- 
sponsible for  the  payment  of  the  purchase  money. 

In  his  letter  to  Wallace,  the  agent,  the  26th  March,  1833, 
the  complainant  says,  '^  having  purchased  from  Mr.  Graham 
his  right,  I  am  authorised  to  receive  a  deed  for  lot  4,  upon 
my  paying  $401  67,  with  interest,"  &c. ;  ''and  this  lam 
willing  to  pay  on  receiving  a  good  title  to  the  land."  He 
further  remarks,  that  "  on  the  27th  November,  1809,  Alex- 
ander McLaughlin  made  an  agreement  for  the  sale  of  the 
land  with  Lemuel  Kirkland,  who  shortly  after  took  posses- 
sion, and  has  held  possession  ever  since.  And  although  he 
does  not  pretend  that  he  has  performed  the  work  mentioned 
in  the  contract,  or  that  he  has  paid  any  money  to  McLaugh- 
lin, or  to  any  other  person,  he  now  claims  the  land  as  his 
own,"  &c.    c'Kirkland's  chief  reliance  is  upon  his  peace- 
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able  possession  of  twenty-three  years ;"  and  he  remarks, 
'^I  am  of  opinion,  that  neither  the  statute  of  limitations,  or 
the  tax  sale,  will  protect  Kirkland  against  the  claim  of  the 
tnie  owner  of  the  land.  But  from  the  time  which  has 
elapsed  since  the  date  of  the  contract,  the  law  may  raise  a 
presumption  that  the  contract  has  been  complied  with.* 
But  he  says,  ^'  I  am  nevertheless  willing  to  pay  the  money 
due  on  your  contract  with  Graham,  and  receive  a  general 
warranty  deed;  or  I  will  take  a  quit  claim,  pay  one  half  of 
the  money  due,  and  run  all  risks."  He  proposed  to  institute 
a  suit  for  the  recovery  of  the  land,  and  if  he  should  fail,  he 
presumes  "that  he  shall  have  no  difficulty  in  obtaining  the 
repayment  of  the  money,  interest,  &c.,  from  the  grantor." 

In  his  letter  to  the  agent,  dated  16th  July,  1833,  he  says, 
"it  will  be  very  difficult  to  get  along  with  an  ejectment  in 
the  name  of  Taggart,  as  the  large  parchment  deeds  would 
have  to  be  sent  on  to  Philadelphia,"  &c. ;  and  he  suggests, 
that  the  difficulty  would  be  obviated  by  executing  a  deed  to 
him,  and  he  gives  a  description  of  the  property,  which  he 
requests  may  be  inserted  in  the  deed.  By  a  letter,  August 
9th  ensuing,  the  complainant  requests  that  the  deed  might 
be  executed  to  his  son,  who  would  execute  a  mortgage  to 
secure  the  payment  of  the  purchase  money.  On  the  20th 
of  the  same  month,  Wallace,  as  the  agent  of  Taggart,  exe- 
cuted a  deed  for  the  land,  containing  covenants  of  a  gene- 
ral warranty,  and  against  incumbrances. 

On  the  27th  of  November,  1809,  Alexander  M'Laughlin,  as 
appeiurs  from  a  contrftct  under  seal,  sold  lot  No.  4,  to  Sam- 
uel Kirkland,  for  the  consideration  of  five  hundred  and  ten 
dollars,  to  be  paid  in  carpenter  or  house  joiner's  work,  at 
Philadelphia  prices,  when  required.  When  payment  was 
made,  a  deed  in  fee  simple  was  to  be  executed.  Shortly 
after  the  contract  of  purchase,  Eirkland  entered  into  the 
possession  of  the  land,  built  a  cabin,  and  cleared  about 
thirty-five  acres.    He  continued  in  possession  twenty-three 
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years.  Some  time  after  the  contract,  Eirkland  was  em- 
ployed as  a  carpenter,  on  a  house  which  McLaughlin  was 
building  in  ZaneBville,  but  he  was  discharged  from  the 
work.  It  does  not  appear  how  long  he  worked,  nor  for 
what  cause  he  was  discharged.  That  he  could  not  have 
labored  on  the  house  more  than  a  few  days  is  probable,  and 
it  does  not  appear  that  he  has  ever  paid,  or  offered  to  pay, 
in  work  or  otherwise,  the  purchase  money. 

On  the  31st  of  December,  1832,  the  land  was  sold  for 
taxes  to  James  Holmes,  for  twelve  dollars  and  thirty-five 
cents,  as  the  property  of  William  Rodgers  and  John  Holmes. 
Whether  the  complainant  instituted  an  action  of  ejectment 
does  not  appear;  but  it  is  presumed  he  did  not.  He  pur* 
chased  the  claim  of  Kirkland,  as  he  alleges,  for  four  hun- 
dred dollars,  and  the  tax  title  for  nineteen  dollars.  These 
sums,  with  the  interest  thereon,  are  claimed  as  an  equita- 
ble off-set  against  the  judgment. 

At  the  time  McLaughlin  sold  the  land  to  Kirkland,  he 
owned  only  one  third  of  it — one  third  being  owned  by  Tag- 
gart,  and  the  other  by  Grey  and  Taylor.  It  is  proved  that 
McLaughlin,  at  the  time  of  the  contract  with  Kirkland,  had 
a  power  of  attorney  to  sell  from  the  other  proprietors,  but, 
in  the  sale,  he  does  not  assume  to  act  as  their  agent. 

The  purchase  of  the  claim  of  Kirkland  by  the  complain- 
ant was  made,  not  only  without  the  knowledge  of  Taggart, 
or  his  attorney,  but  against  an  express  arrangement  on  the 
subject.  On  the  repeated  applications  of  the  complainant 
to  Wallace,  the  agent,  the  deed  was  executed  before  the 
consideration  money  was  paid,  in  order  that  an  ejectment 
might  be  brought  against  Kirkland.  The  deed  being  ob- 
tained, no  suit  was  instituted,  but  Kirkland's  claim  was 
purchased.  Under  such  circumstances,  whether  in  lavir  or 
equity,  the  transaction  should  be  scrutinized,  and  no  allow- 
ance made  to  the  complainant,  unless  it  shall  clearly  appear 
that  tiie  incimibrance  purchased,  was  boiia  Jide^  and  could 
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be  legally  enforced.  ^  With  this  view  we  will  examine  the 
claim  of  Kirkland. 

That  mider  the  contract  he  had  no  right  to  a  conveyance 
from  McLaughlin  is  clear.  No  part  of  the  consideration  is 
pretended  to  have  been  paid,  and,  until  such  payment,  the 
deed,  by  the  terms  of  the  contract,  was  not  to  be  executed. 
It  is  true  payment  was  to  be  made  in  work  when  required, 
but  this  does  not  change  the  principle  of  law  applicable  to 
such  contracts.  Suppose  the  consideration  was  to  have 
been  paid  in  money  when  required ;  could  the  purchaser 
before  such  payment,  or  a  tender  of  it,  demand  a  convey- 
ance ?  The  only  excuse  alleged  by  the  complainant  in  this 
respect,  for  the  default  of  Kirkland  is,  that  he  was  dis- 
charged from  laboring  on  the  house  of  McLaughlin,  in 
Zanesville,  and  has  not  since  been  required  to  do  work  as 
a  carpenter  or  joiner.  The  circumstances  under  which  he 
was  discharged,  are  not  stated.  He  may  have  been  found 
incompetent,  unfaithful,  or  worthless,  which  not  only  au- 
thorised his  discharge,  but  rendered  it  necessary.  But 
however  this  may  be,  there  is  no  excuse  given  for  the  non- 
performance of  his  contract  by  Earkland,  on  which  can  be 
founded  an  equitable  claim  for  a  title.  He  had  been  in 
possession  twenty-three  years,  under  a  contract  of  purchase, 
no  payment  having  been  made,  and  this  was  all  his  pre- 
tence of  right  The  indifference  shown  by  Kirkland,  as  to 
the  payment  of  the  consideration,  coupled  with  the  lapse  of 
time,  effectually  barred  his  claim  for  a  title.  After  the 
lapse  of  twenty-three  years,  except  under  extraordinary 
circumstances,  it  is  too  late  for  the  vendee  to  ask  a  decree 
for  a  conveyance,  on  the  offer  to  pay  the  consideration. 
The  changes  in  the  value  of  the  land,  and  the  interest  of 
the  vendor,  as  in  this  case,  constitute  an  insuperable  ob- 
jection to  the  favorable  action,  in  his  behalf,  of  a  court  of 
equity. 

The  principal  stress  in  the  argument  is  laid  on  the  pos- 
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session  of  Kirkland.    It  is -insisted  that  that  possession 
ripened  into  a  perfect  title  under  the  statute  of  limitations. 

McLaughlin  owned  only  one  third  of  the  land  sold,  being 
a  tenant  in  common  with  Taggart,  Grey  and  Taylor.  And 
although  he  had  a  power  of  attorney  from  his  co-tenants,  to 
sell  the  lands  generally,  in  Ohio,  in  which  they  were  inter- 
ested, yet  in  making  the  sale  in  question,  he  did  not  act 
under  this  power.  He  sold  the  land  in  his  own  right.  Now 
it  is  clear,  as  against  McLaughlin,  the  statute  did  not  run. 
Kirkland's  possession  was  not  adverse  to  McLaughlin's 
right.  The  entry  being  made  under  him,  until  the  payment 
of  the  consideration  and  the  execution  of  the  deed,  the  pos- 
session of  Kirkland  was  the  possession  of  McLaughlin.  In 
this  respect,  the  rule  of  law  is  the  same,  as  between  land- 
lord and  tenant. 

But  it  is  insisted,  that  if  the  possession  did  not  protect 
Kirkland  against  McLaughlin,  it  was  adverse  to  his  co-ten- 
ants. And  this  is  attempted  to  be  sustained  on  the  ground 
that  the  sale  by  McLaughlin  was  an  ouster  of  his  co-ten- 
ants ;  and  that  the  statute  begins  to  run  from  the  time  of 
such  ouster.  If  this  be  admitted,  does  it  follow  that  the 
benefit  of  the  statute  enures  to  Kirkland?  He  enters,  in 
effect,  as  the  tenant  of  McLaughlin,  claiming  the  land,  it  is 
true,  by  purchase  from  him.  He  claimed  the  land  as  his 
own,  but  he  claimed  it  only  as  a  purchaser,  without  deed, 
not  having  paid  any  part  of  the  consideration.  His  pur- 
chase must  necessarily  be  referred  to  as  showing  the  nature 
of  his  entry  and  claim.  Had  he  entered  under  a  deed  from 
McLaughlin,  his  possession  would  have  been  adverse  to  all 
the  tenants ;  but,  in  many  respects,  bearing  the  relation  of 
tenant,  he  can  set  up  no  title  hostile  to  that  under  which  he 
entered.  He  could  not  protect  himself  by  purchasing  a  title 
paramount  to  McLaughlin's.  Failing  to  comply  with  his 
contract,  he  was  liable  to  be  turned  out  of  possession,  and 
made  responsible  for  the  rents  and  profits  of  the  land  while 
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he  occupied  it.  A  claim  of  protection  under  the  statute 
need  not  be  sustained  by  a  valid  title;  but  the  claimant 
must  act,  bona  fide^  in  asserting  an  adverse  title.  He  must 
believe  that  his  title  is  valid.  If  he  enter  under  another's 
title,  he  asserts  such  title,  and  not  his  own.  This  is  pecu- 
liarly the  C€ise  with  a  tenant,  and  also  of  a  purchaser  who 
has  neither  received  a  deed  nor  paid  any  part  of  the  con- 
sideration. 

It  appears  that  after  the  purchase  by  Kirkland,  a  parti- 
tion of  lands  owned  by  McLaughlin,  Taggart,  Grey  and 
Taylor  was  made,  and  the  tract  now  in  controversy  was 
allotted  to  Taggart.  He,  as  well  as  the  other  tenants,  being 
non-residents,  were  within  the  savings  of  the  statute;  so 
that  if  Kirkland's  possession  were  adverse  to  all  the  ten- 
ants, except  McLaughlin,  still  the  statute  does  not  operate. 
This  is  conclusive  as  regards  the  assertion  of  any  title  by 
Kirkland  under  the  statute.  Lapse  of  time,  under  the  cir- 
cumstances, cannot  avail  him.  All  presumption  of  pay- 
ment is  rebutted  by  admitted  facts,  and  gross  negligence 
rebuts  any  equitable  considerations  favorable  to  the  pur- 
chase. 

But  it  is  said  if  Kirkland  had  been  ejected  from  the  pre- 
mises, that  he  would  have  been  entitled  to  compensation  for 
his  improvements.  In  estimating  this  compensation,  the 
rents  would  have  been  taken  into  the  account,  and  a  mode- 
rate computation  of  rents  would,  in  twenty-three  years, 
have  overbalanced  a  reasonable  charge  for  improvements. 
Little  more  than  thirty-five  acres  of  ground  were  cleared, 
and  the  buildings  were  cabins  of  the  most  ordinary  kind. 

There  is  no  evidence  that  the  tax  title,  for  which  the  sum 
of  sixteen  dollars  was  paid  by  the  complainant,  was  valid. 
The  land  seems  not  to  have  been  sold  as  the  property  of 
the  owners,  but  as  belonging  to  other  persons.  The  mere 
certificate  of  sale,  which  upon  its  face  seems  to  be  invalid, 
without  any  other  evidence  of  its  legality,  did  not  constitute 
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an  incumbrance  which  the  complainant,  by  paying,  could 
charge  against  the  vendor.  A  payment  being  voluntaiy, 
and  without  notice  to  authorise  such  a  change,  must  appear 
to  have  been  made,  to  remove  a  legal  incumbrance. 

The  deed  executed  by  Wallace  to  the  complainant,  con- 
tained covenants  of  general  warranty,  and  against  incum- 
brances. After  receiving  it  without  objection,  and  holding 
under  it  for  years,  it  is  too  late  to  object  that  it  did  not  con- 
tain a  covenant  of  seizin.  The  deed  was  obtained  by  the 
complainant,  before  he  paid  the  consideraticm,  to  enable 
him  to  bring  an  action  of  ejectment  against  Kirkland.  This 
allegation  is  made  by  the  complainant,  and  it  shows  ^hy 
the  covenant  of  seizin  was  not  inserted,  if  the  complainant, 
under  the  contract  with  Graham,  had  a  right  to  require  it. 

Under  all  the  circumstances  of  the  case,  it  appears  that 
the  claim  of  Kirkland  had  no  foundation  in  law  or  equity, 
and  that  such  is  the  character  of  the  tax  title,  and  conse- 
quently the  payments  made  by  the  complainant,  to  remove 
these  pretended  incumbrances,  were  made  in  his  own 
wrong,  and  cannot  constitute  a  charge  against  the  de- 
fendant. 

The  ii^unction  is  dissolved,  and  bill  dismissed  at  the 
complainant's  costs. 
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♦       Baglet  V,  Yates  &r  Prentiss. 

Where  a  depoty  marshal  receives  money  on  a  judgment,  after  he  has  retarned 
the  execution,  he  may  be  attached,  on  a  neglect  to  pay  over  the  amount  in  pursu- 
ance of  the  order  of  the  court. 

The  marshal  is  responsible  for  the  acts  of  his  deputy,  done  in  the  line  of  his  duty. 

But  when  the  deputy  does  not  so  act,  the  marshal  is  not  responsible. 

The  deputy  is  an  officer  of  the  court,  and  may  be  held  lesponsible  as  such. 

Seaman  for  the  plaintiff. 
Aibatt  for  defendants. 


OPINION   OF   THE   COUBT. 

This  is  a  motion  for  an  attachment  against  Alexander  H. 
Stowell,  deputy  of  the  late  marshal,  Conrad  Ten  Eyck. 
The  affidavits  showed  that  the  judgment  in  the  above  case 
was  rendered  in  November,  1838,  for  $832  50  damages, 
besides  costs.  That  execution  was  issued  the  23d  Novem- 
ber, 1888,  which  was  delivered  to  Stowell,  as  deputy  mar- 
shal. That  said  Stowell  collected  of  the  defendants  iS80, 
January  3, 1839;  $200,  28th  February,  1839,  and  paid  over 
to  the  plaintiff's  attorney,  $247,  and  afterwards  returned 
the  execution,  made  on  the  execution  $247,  and  paid  the 
same  to  the  plaintiff.  After  the  return  of  the  execution,  he 
received  and  receipted  for  $519  75,  some  of  which  he  paid 
over  to  the  plaintiff,  but  retained  a  part  in  his  own  hands, 
after  deducting  his  fees. 
59 
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The  marshal  is  authorised  by  statute,  to  appomt  one  or 
more  deputies,  who  are  required  to  take  an  oath  of  office, 
and  they  are  recognised  as  officers  of  the  circuit  and  dis- 
trict courts,  and  liable  to  be  removed  by  them. 

It  is  objected  that  this  proceeding  should  be  had  against 
the  marshal,  who  is  responsible  for  the  acts  of  his  deputies. 

The  marshal  is  responsible  for  the  acts  of  his  deputies, 
while  acting  in  the  line  of  their  duty,  but  beyond  this  he  is 
not  responsible.  In  the  case  before  us,  the  deputy  received 
the  principal  part  of  the  money  after  the  return  pf  the  exe- 
cution, when  he  had  no  authority  to  receive  it,  a  part  of 
which  has  not  been  paid  over.  For  this  act  the  marshal 
cannot  be  held  responsible.  The  deputy  is  an  officer  of  the 
court,  and  is  subject  to  its  power  as  such.  He  has  been 
ordered  to  pay  over  the  money  in  his  hands,  in  the  above 
case,  which  he  has  not  done.  And  the  question  is,  whether 
he  is  not  liable  to  be  attached  for  the  disobedience. 

The  deputy  acts  in  the  name  of  the  principal,  and  it  is 
contended  he  is  not  liable  to  be  sued  by  the  plaintiff,  whose 
money  he  collects  on  execution.  In  such  case,  the  princi- 
pal or  his  deputy  is  liable,  at  the  option  of  the  plaintiff. 
Certainly  the  plaintiff  is  not  bound  to  look  to  the  deputy, 
but  may  proceed  agaiaflt  his  principal.  But,  as  before  re- 
nuyrked,  he  cannot  take  this  course  where  the  acts  of  the 
deputy^  complained  of,  were  not  done,  in  the  line  of  his 
duty.*  Having  received  the  plaintiff's  money,  under  the 
pretence  of  em  authority,  by  virtue  of  his  office,  he  is  re- 
sponsible  to  them.  The  payment  by  the  defendant,  to  the 
deputy,  not  being  authorised,  did  not  discharge  him,  but 
having  received  money  on  account  of  the  plaintiffs,  they 

*  It  is  laid  down  in  Knowtton  t.  BariUH,  1  Pick.  271 ;  MarthaU  ▼.  Hotnur,  4 
Bfess.  00;  Bond  r.  Ward,  7  Mass,  123;  and  id  other  cases  decided  in  MasaacHa- 
setts,  that  the  sheriff  is  liable  for  the  acts  of  his  deputy  done  under  color  of  d&ce, 
wlieneyer  the  deputy  would  be  liable  for  the  same  acts.  We  are  not  prepared  to 
admit  this  doctrine  to  the  extent  as  laid  down ;  but  if  it  were  admitted,  it  does  not 
affect  the  personal  liability  of  the  deputy. 
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may  compel  him  to  pay  it  over  to  them.  And,  as  he  acted 
under  the  assumed  authority  of  the  process  of  this  court, 
he  must  be  held  responsible  in  this  mode  of  proceeding. 

It  would  be  disreputable  to  the  court,  and  to  the  institu- 
tions of  justice,  if  in  such  a  case,  the  court  should  not  afford 
a  summary  remedy  against  one  of  its  officers.  In  the  case 
of  the  United  States  v.  MUky  2  Brokenborough,  9,  the  Chief 
Justice  held,  that  a  deputy  marshal  might  be  attached  for 
not  paying  over  moneys  collected  by  him.  If  a  deputy 
marshal,  clerk  or  attorney,  receive  in  such  capacity,  money 
which  he  refuses  to  pay  over  on  the  order  of  the  court,  he 
may  be  attached.  An  attachment  is  grantable  against  an 
officer  of  the  court,  where  he  misdemeana  himself  in  office. 
1  Bac.  Ab.  Attachment  A. 

The  court  grant  the  attachment. 


Wyman  &  Wyman  v.  Fowler. 

tf  a  count  in  a  declaration  contain  sufficient  averments,  surplusage  will  not 
vitiate  it. 

Goods  received,  which  are  to  be  sold  at  certain  prices,  or  the  goods  returned  on 
demand;  if  sold,  and  the  money  received,  no  special  demand  need  be  alleged. 

If  the  action  were  for  a  failure  to  return  the  goods,  a  special  demand  neceisary. 

Mr.  Hoioard  for  plaintiffs. 
Mr.  Frazer  for  defendant. 

OflSlOS  OF  THE  COURT. 

This  is  an  action  of  assumpsit.  The  defendant  demurs 
to  the  seventh  and  eighth  counts  in  the  declaration. 

The  seventh  count  charges  that  the  plaintiffs  agreed  to 
deliver  to  the  defendant,  '^  a  certain  quantity  of  goods  and 
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merchandise,  described  in  certain  invoices,  amounting  to 
the  sum  of  nine  hundred  and  twenty  dollars  and  forty-seven 
cents,  on  consignment,  on  terms  that  the  defendant  should 
account  for  all  articles  sold  at  prices  named  in  said  invoices, 
or  to  return  and  redeliver  said  goods  to  the  plaintiffs,  when 
demanded  by  the  plaintiffs,  without  commissions."  The 
goods  were  delivered  to  the  defendant,  and  the  declaration 
avers,  that  they  were  sold  on  the  1st  of  August,  1842,  at  the 
prices  named  in  the  invoices,  and  that  the  sum  of  nine  hnn- 
dred  and  twenty  dollars  and  forty-seven  cents,  was  received 
by  the  defendant.  The  breach  alleges,  that  the  money  has 
not  been  paid  nor  the  goods  returned.  The  following  grounds 
of  demurrer  are  assigned : 

1 .  "  No  averment  that  the  defendant  had  made  collections 
from  the  sale  of  the  goods."  The  declaration  states,  that 
the  goods  h^td  been  sold  for  the  prices  stated  in  the  invoices^ 
and  the  money  received;  consequently,  there  was  no  neces- 
sity for  the  above  averment. 

2.  *'  That  no  special  demand  or  request  was  made  to  ac- 
count with  plaintiffs  for  said  goods  or  their  avails."  Had 
the  goods  not  been  sold,  and  the  action  were  brought  for  a 
failure  to  return  them,  a  special  demand  must  have  been 
averred,  as  by  the  contract  the  goods  were  to  be  returned 
on  demand  being  made.  But  the  sale  of  the  goods,  as 
averred,  rendered  this  demand  unnecessary.  The  goods 
having  been  sold,  could  not  be  returned.  The  general  re- 
quest is  sufficient  for  the  money  received. 

3.  "No  substantial  cause  of  action,  promise  or  under- 
taking, set  forth  in  thb  count  on  the  part  of  the  defendant; 
and  the  breach  in  the  declaration  is  insufficient,  and  not  co- 
extensive with  the  alleged  agreement." 

There  is  a  cause  of  action  in  the  delivery  of  the  goods 
for  sale,  and  an  allegation  of  their  sale,  at  the  prices  agreed 
upon,  and  the  receipt  of  the  money.  The  breach  alleges 
the  non-payment  of  the  money,  or  the  return  of  the  goods. 


OCTOBER  TERM,  1844.  469 


The  United  States  v.  Ballard. 


As  the  goods  were  sold,  it  was  not  necessary  to  allege  in 
the  declaration  that  they  were  not  returned.  And  this  part 
of  the  breach  may  be  considered  as  sarplosage,  and  be 
disregarded.  The  other  breach  covered  the  contract,  by 
averring  that  the  defendant  had  not  done  that  which,  by 
the  contract,  he  was  bound  to  do. 

4.  That  the  bills  referred  to  in  the  count  are  not  set  forth, 
nor  the  particular  goods  sold.  In  this  respect,  the  count  is 
not  defective.  A  general  description  is  sufficient.  There 
is  unnecessary  verbiage  in  the  count,  but  there  is  enough  in 
it  to  sustain  the  action. 

The  eighth  count  is  for  an  invoice  of  goods  sold,  amount- 
ing to  the  sum  of  four  hundred  and  seventy-one  dollars  and 
thirty-four  cents,  delivered  to  the  defendant  on  the  same 
terms  as  stated  in  the  seventh  count.  And  as  the  eighth 
count  is  similar  to  the  seventh,  and  the  grounds  of  demur- 
rer substantially  the  same  as  the  above,  they  will  not 
be  further  examined.  The  demurrer  to  both  counts  is  over- 
ruled. 


The  UNrrED  States  v.  Ballabd. 


The  Slst  lection  of  the  Act  of  Congress  of  30th  April,  1790,  applies  to  offences 
committed  after,  as  well  as  before,  the  act. 

The  indictment,  or  information,  mast  be  found  within  the  limitation  of  the  statute. 

An  indictment  within  the  two  years,  on  which  a  nolle  prosequi  was  entered, 
cannot  save  the  statute. 

A  second  indictment  has  no  connection  with  the  first. 

In  no  sense  can  the  second  be  considered  as  an  amendment  of  the  first. 

Mr.  Bates,  district  attorney. 

Messrs.  Walker  and  Douglassy  for  defendant. 
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OPINION   OF   THE  COURT. 

This  is  an  indictment  for  peijnry,  charged  to  have  been 
conunitted  26th  February,  1842,  in  the  oath  made  by  the 
defendant  to  his  schedule  in  bankruptcy,  filed  on  that  day. 
The  indictment  wa^  found  the  18th  October,  1844,  two 
years  and  seven  months  and  some  days,  after  the  peijury 
is  charged  to  have  been  committed.  A  previous  indictment, 
charging  the  same  offence,  was  found  February  Ist,  1844, 
on  which  a  nolle  prosequi  was  entered. 

The  facts,  as  above  related,  are  submitted  by  the  counsel; 
and  a  question  is  raised,  whether  the  limitation  of  the  sta- 
tute had  not  run,  before  the  pending  indictment  was  found. 

The  act  of  the  dOth  April,  1790,  3l8t  section,  provides — 
^'  Nor  shall  any  person  be  prosecuted  or  punished  for  any 
offence  not  capital,  nor  for  any  fine  or  forfeiture  under  any 
penal  statute,  unless  the  indictment  or  information  for  the 
same  shall  be  found  or  instituted  within  two  years  from  the 
time  of  committing  the  offence,  or  incurring  the  fine  cind 
forfeiture  aforesaid.'' 

This  limitation  extends  as  well  to  offences  created  after, 
as  before  the  act.  Adams  v.  Woody  2  Cranch,  336;  Jones  v. 
United  States,  89. 

Looking  only  at  the  second  indictment,  there  would  seem 
to  be  no  doubt  that  the  statute  bars  the  prosecution,  as 
more  than  two  years  had  elapsed,  after  the  offence  was 
eommitted,  before  the  indictment  was  found.  But  it  is  in- 
sisted, that  the  first  indictment  being  found  within  the 
two  years,  and  the  second  being  found  shortly  after 
the  abandonment  of  the  first,  prevent  the  bar  under  the 
statute. 

The  first  indictment  had  no  connection  with  the  second. 
In  no  sense  can  the  second  be  considered  as  an  amendment 
of  the  first.    When  a  noUe  prosequi  was  entered  upon  the 
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first  indictment,  the  prosecution  was  at  an  end ;  and  the 
second  indictment  must  be  considered  as  the  commence- 
ment of  a  new  prosecution.  The  statute  does  not  refer  to 
the  exhibition  of  the  charge,  but  to  the  indictment  or  infor- 
mation. The  charge,  therefore,  must  be  sanctioned  by  the 
grand  jury,  in  one  of  the  forms  designated,  within  two  years 
after  the  offence  has  been  committed.  This  not  having 
been  done  in  the  present  case,  the  act  must  be  held  to 
bar  the  prosecution. 


Williams  v.  Baxter. 

Where  fuods  are  placed  in  the  hands  of  an  agent  to  make  purchases,  and  a  bo- 
laoce  remains  in  his  hands,  after  the  purchases  are  completed,  he  is  not  liable  to 
pay  interest  on  such  balance  before  the  commencement  of  the  suit,  unless  a  special 
demand  was  made. 

Mr.  Chipmariy  for  plaintiff. 

Messrs.  Lathrop  and  Dvffiddj  for  defendant. 

OPINION   OF   THE   COURT. 

Defendant  acted  as  the  agent  of  the  plaintiff  in  purchas* 
ing  wheat.  He  showed  receipts,  amounting  to  the  sum  of 
f  28,000  for  purchases,  leaving  in  his  hands  $3,000  of  ad- 
vances made  by  plaintiff.  For  this  balance  this  action  is 
brought,  and  the  only  question  is,  shall  the  defendant  be 
held  liable  for  interest,  and  from  what  time. 

No  demand  for  the  payment  of  this  balance  is  proved  to 
have  been  made,  but  the  plaintiff  insists  that  he  is  entitled 
to  interest  from  a  reasonable  time  after  the  last  credit. 
The  court  instructed  the  jury,  that  interest  should  be  com- 
puted from  the  commencement  of  the  suit,  as  no  special 
demand  had  been  made. 
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HoLLINGSWORTH   V.   THE   ClTT   OF   DeTROIT. 

By  the  Koglish  decUions,  compoaod  interest  is  not  recoverable,  except  in  special 
cases. 

It  is  not  QsarioQS,  bat  is  supposed  to  be  pemicioas. 

Interest,  when  due,  maj  l>e  demanded  and  recovered.  Bnt  bj  the  English  nile, 
which  has  been  adopted  by  some  of  the  courts  in  this  countrj,  a  note  for  the  interest 
is  not  valid,  unless  given  after  the  interest  is  due,  and  for  the  pajment  of  interest 
that  may  afterwards  accrue.  * 

The  authorities  in  this  country,  on  this  subject,  are  conflicting. 

Reason  and  justice  require  the  performance  of  contracts,  not  entered  into  in  viola- 
tion of  law. 

The  interest  in  this  case  was  made  payable,  in  the  coupons,  to  bearer. 

They  passed  by  delivery,  which  was  intended  to  give  them  currency. 

This  promise  is  within  the  9th  section  of  the  Michigan  statute,  which  gives 
interest. 

And  interest  is  recoverable  on  the  sums  named  in  the  coupons,  if  not  paid  when 
dae. 

Joy  and  Porter  and  Abbott  for  plaintiff. 
Harbough  and  Lee  for  defendant. 

This  case  was  submitted  to  the  court  on  the  following 
facts. 

Hollingsworth  is  the  holder  of  a  considerable  amount  of 
the  bonds  of  the  city  of  Detroit,  payable  at  a  distant  period^ 
with  interest,  payable  semi-annually,  on  the  1st  of  May, 
and  the  1st  of  November.  Coupons,  as  they  are  called,  are 
attached  to  these  bonds,  each  of  them  for  the  interest,  as  it 
falls  due,  being  a  coupon  to  each  bond  for  ea6h  semi-annual 
instalment  of  interest. 

These  coupons  are  in  the  following  terms,  varying  only 
as  to  the  period  when  they  fall  due.  "The  city  of  Detroit 
acknowledges  that  there  will  be  due  Robert  Hollingsworth, 
or  bearer,  on  the  1st  day  of  May,  A.  D.  1841,  thirty-five 
dollars,  being  for  semi-annual  interest  on  bond  No.  44,  of 
^  the  seven  per  cent,  loan."    Signed,  H.  Howard,  Mayor,  dtc. 
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The  plaintiff  holds  many  thousand  dollars  in  these  bonds, 
and  a  large  amount  of  coupons  in  arrear.  These  coupons 
are  the  subject  of  this  suit,  and  the  controversy  arises  upon 
the  question,  whether  the  judgment  of  the  court  shall  be  for 
the  amount  of  the  coupons  without  interest,  or  whether  in* 
terest  shall  be  added  from  the  time  they  became  due. 

The  7th,  8th  and  0th  sections  of  the  act  of  Michigan, 
which  regulates  interest,  are  as  follows.  7th  section,  ''The 
interest  of  money  shall  continue  to  be  at  the  rate  of  seven 
dollars  and  no  more,  upon  one  hundred  dollars,  for  a  year, 
and  at  the  same  rate  for  a  greater  or  lesser  sum,  or  for  a 
longer  or  shorter  time."  8th  section,  ^'  Interest  may  be  al- 
lowed and  received  upon  all  judgments  at  law,  and  upon 
all  decrees  in  chancery,  for  the  payment  of  any  sums  of 
money,  whatever  may  be  the  form  or  cause  of  action  or 
suit,  and  such  interest  may  be  collected  on  execution." 
9th  section,  ''In  all  actions  founded  on  contracts,  express  or 
implied,  wherever,  in  the  prosecution  thereof,  any  amount 
of  money  shall  be  liquidated,  or  ascertained  in  favor  of 
either  party,  it  shall  be  lawful  to  receive  and  allow  interest 
until  payment  thereof." 

If  this  question  be  examined  on  the  broad  basis  of  equity 
and  reason,  uninfluenced  by  the  decisions  of  courts,  no  one 
could  entertain  a  doubt  on  the  subject.  That  these  coupons 
are  not  usurious  is  clear.  No  more  than  the  legal  rate  of 
interest  is  claimed  on  them,  after  they  became  due  and  the 
city  failed  to  pay  them.  The  coupons  were  negotiable,  by 
delivery ;  and  no  question  is  made  whether,  when  due,  a  de- 
mand of  payment  was  made,  or  whether  such  demand  was 
necessary.  Thepointnotbeingraised,neednotbeconsidered. 

As  a  new  proposition,  it  would  seem  to  be  unaccountable 
how  any  one  could  doubt  that  the  holder  of  these  coupons, 
negotiable  by  delivery  and  payable  to  bearer,  should  not 
be  entitled  to  receive  interest  on  default  of  payment,  the 
same  as  in  every  other  case,  on  a  failure  to  pay  a  certain 
60 


474  MICHIGAN. 


HoUing;iWorth  v.  the  City  of  Detroit. 


sum.  The  coupons  are  separated  from  the  bonds,  and 
must  be  considered  as  a  promise  to  pay  a  certain  sum  of 
money  at  a  future  time,  on  the  consideration  of  interest 
then  due.  Now,  it  is  admitted  that  such  an  instrument 
would  be  valid,  and  if  not  paid  at  maturity  would  draw  in- 
terest, if  given  after  the  interest  is  payable;  but  not  valid, 
it  is  contended,  as  to  the  payment  of  interest,  if  executed 
before  the  interest  is  payable.  The  promise  of  payment  is 
substantially  the  same  in  each  instrument,  and  the  only 
sensible  distinction  is,  that  in  the  one  case  tiie  promise  is  to 
pay  a  sum  for  interest  then  due,  and,  in  the  other,  when  it 
shall  become  due.  In  both  instruments  the  sum  is  specific, 
and  the  consideration  a  good  and  valuable  one — ^the  accu- 
mulation of  interest.  To  make  any  distinction  between 
these  cases,  would  seem  to  savor  more  of  legal  nicety  than 
sound  logic.  The  reason  given  in  the  decLnons  is  entirely 
unsatisfactory. 

In  CkmnectiaU  v.  Jacksoriy  1  John.  ch.  13,  Chancellor  Kent 
says  that,  **  it  may  be  considered  as  a  doubtful  question,  on 
the  ground  of  the  ancient  authorities,  whether  the  assignee 
of  a  mortgage,  on  a  bill  to  redeem,  be  not  entitled  to  inte- 
rest on  the  whole  stmi  which  he  paid.  Nor  are  the  imper- 
fect cases,  in  the  reign  of  Charles  11.,  uniform  or  consistent, 
even  on  the  general  question,  whether  compound  int^est 
can  be  allowed,  for  the  dicta  are  both  ways.** 

But  the  cases  decided  since  the  revolution  of  1688,  in 
England,  Chancellor  Kent  says,  have  established  the  role, 
that,  except  in  particular  cases,  governed  by  special  cir- 
cumstances, compound  interest  was  not  allowable. 

In  the  case  of  Waring  v.  Cwnliffe^  1  Ves.  jun.  99,  Lord 
Thurlow  said,  ^'  my  opinion  is  in  favor  of  interest  upon  in- 
t»«8t;  because  I  do  not  see  any  reason,  if  a  man  does  not 
pay  interest  when  he  ought,  why  he  should  not  pay  inter^ 
est  for  that  also.  But  I  have  found  the  court  in  a  constant 
hiaUt  of  thinking  tiie  contrary,  and  I  must  overtimi  all  the 
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proceedings  of  the  coiirt  if  I  give  it.  This  is  the  general 
mle,  but  it  is  competent  to  the  court  to  order  even  com- 
pound interest  when  justice  requires  it."  Nightingale  v.  Law- 
Sony  I  Brown's  ch.  433 ;  Danjord  v.  Danfordy  12  Yes.  127 ; 
Rcphad  V.  Backniy  11  Yes.  11. 

In  cases  of  trust,  a  court  of  chancery  will  direct  the 
trustee  to  pay  interest  upon  interest,  where  he  has  used  the 
money  in  his  hands  and  neglected  to  account.  Compound 
interest  is  not  forbidden  by  the  statute  against  usury,  but  it 
is  held  to  be  iniquitous,  and  chancery  will  not  decree  it, 
though  agreed  to  by  the  parties.  2  A.  K.  Marsh.  335,  339 ; 
Mmofy  V.  Bishop,  5  Paige,  98 ;  Lenns  v.  Bacon,  3  Hen.  & 
Munf.  89.  It  will  be  allowed  on  a  special  agreement  in 
writing,  prospective  in  its  operation,  and  entered  into  after 
the  lawful  interest  has  become  due.  Van  Benshoten  v.  Law- 
son,  6  John.  6,  331. 

In  the  case  of  Foiier  v.  Canifiddy  3  Hammond,  17;  "  the 
debtor  agreed,  in  1807,  that  upon  the  principal  and  inter- 
est then  due,  he  would  pay  the  interest  annually.  This 
agreement  he  failed  to  perform.  In  1812,  he  acknowledged 
the  existence  and  obligation  of  the  agreement,  and  settled 
the  account  according  to  it,  and  gave  hb  notes  for  the 
amount,  and  the  mortgage  to  secure  the  payment."  This 
was  set  up  against  the  mortgage,  but  the  court  held  the  in- 
terest was  rightly  paid.  And  again,  in  Watkinson  v.  Root, 
4  Hammond,  372,  where  the  parties  made  a  contract  in 
April,  1826,  by  which  the  defendant  agreed  to  pay  to  the 
plaintiff  ^4,586  in  four  equal  annual  payments,  vrith  law- 
ful interest,  to  be  paid  annually;  an  action  was  brought  for 
the  interest,  and  the  only  question  was,  whether  interest 
was  allowable  upon  the  successive  annual  charges  of  inter- 
est, after  they  fell  due.  And  the  court  say,  such  a  contract 
is  prohibited  by  no  statutory  provisions,  and  we  see  no 
reason  why  it  should  not  be  enforced.  New  Hampshire 
Rep.  179,  is  to  the  same  effect.    Where  regular  accounts 
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are  settled  from  time  to  time,  interest  on  interest  is  allowed. 
3  Brown's  eh.  440.  Where  bankers  furnish  an  annual  ac- 
count without  objection,  an  agreement  shall  be  presumed 
that  the  balance  of  principal  and  interest  shall  bear  in- 
t^est;  1  Ball  &  Beatty's  Rep.  422.  Accounts  between 
merchants  may  be  settled  every  half  year,  on  the  principle 
of  compoimd  interest.  9  Yes.  223,  224.  It  may  be  allowed 
where  there  is  a  contract  implied,  or  it  is  the  usage  of 
trade;  2  Ves.  16, 17,  20.* 

A  promissory  note  given  for  the  payment  of  interest  upon 
interest,  which  had  previously  become  due,  is  valid.  Wil- 
cox V.  Hotdandy  23  Pick.  167.  In  the  same  case  it  is  said, 
'<  if  a  party  holding  a  note  payable  at  a  future  time,  with 
interest  annually,  lets  the  time  run  by  without  demanding 
interest,  he  cannot  afterwards,  in  an  action  on  the  note, 
recover  compound  interest."  Yet  he  may  sue  for  each  in- 
stalment of  interest  as  it  becomes  due ;  Cooley  v.  Rose^  3 
Mass.  221 ;  Greenleaf  v.  Kdloggy  2  Mass.  568.  ''  It  is  not 
illegal  to  stipulate  for  compound  interest,  or  that  interest  as 
it  becomes  due  shall  be  converted  into  principal,  and  cany 
interest."  Kdlogg  v.  Hickak,  1  Wend.  221.  If  the  debtor, 
instead  of  paying  interest  when  it  becomes  due,  gives  hb 
note  or  bond  for  it,  there  is  no  legal  objection  to  enforcing 
the  payment.  .  lb. 

From  the  above  citations,  it  appears  that  the  earlier  de- 
cisions in  England  had  not  clearly  settled  the  rule  in  regard 
to  compound  interest.  There  are  dicta  both  for  and  against 
it.  But  the  more  modem  doctrine  in  England  is,  that  '^  com- 
pound interest  cannot  lawfully  be  demanded  and  taken, 
except  upon  a  special  agreement,  made  after  the  interest 

•  In  Hammond  v.  BtU,  5  Baro.  &  Al.  34,  Chief  Justice  Abbott  aaid,  *'  it  is  now  set- 
tled, that  a  party  advancing^  money  to  another,  is  entitled  to  chaise  interest,  and  at 
the  end  of  every  year,  then  to  add  the  principal  to  the  interest."  1  Baldwin,  536; 
**  compoond  interest  is  not  illegal,  and  may  be  recovered  on  express  promise,  or  on 
one  implied  by  law,  as  a  part  of  the  contract." 
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has  become  due."  And  that  a  note  given  for  the  payment 
of  interest  before  it  has  accrued,  is  not  valid.  This  doctrine 
was  laid  down  and  followed  by  Chancellor  Kent,  in  6  John, 
ch.  above  cited.  It  is  founded  upon  the  consideration,  that 
^'interest  upon  interest,  promptly  and  incessantly  accruing, 
would  as  a  general  rule,  become  harsh  and  oppressive. 
Debt  would  accumulate  with  a  rapidity  beyond  all  ordinary 
calculation  cmd  endurance.  Common  business  cannot  sus- 
tain such  overwhelming  accumulation.  It  would  tend  also 
to  influence  the  avarice,  and  harden  the  heart,  of  the 
creditor." 

Now  it  is  admitted,  that  there  is  no  law  prohibiting  such 
a  contract.  But  the  courts  have  adopted  the  rule  from  no- 
tions of  policy.  All  the  authorities  admit  that  the  interest, 
payable  annually  or  semi-annually,  may  be  demanded  and 
recovered  as  it  becomes  due,  and  that  a  note  given  for  it 
may  bear  interest.  And  yet,  when  the  loan  is  first  nego- 
tiated, an  agreement  to  pay  interest  on  the  interest  after  it 
becomes  due,  is  not  valid.  The  reasons  for  this  distinction 
are  unfounded  in  fact.  It  is  supposed  that  the  interest  being 
due,  and  the  debtor  being  pressed  for  its  payment  would  be 
less  Ukely  to  yield  to  the  avmce  and  hardness  of  heart  of 
the  creditor,  than  when  the  loan  was  at  first  negotiated. 
Is  not  the  converse  of  this  true  ?  When  the  loan  is  made, 
the  borrower  is  generally  sanguine  that  he  shall  be  able  to 
pay  the  interest,  at  least,  as  it  shall  become  due.  And  if 
he  fails  to  do  this,  he  agrees  to  pay  interest  upon  the  amount 
of  interest  which  he  has  failed  to  discharge.  The  essence 
of  the  agreement  is,  that  the  borrower  shall  pay  the  interest 
punctually  as  stipulated.  Now,  if  he  does  not  pay,  does  he 
not  withhold  from  the  creditor  his  due,  and  is  it  unreason- 
able that  interest  should  be  paid,  as  in  all  other  cases, 
where  there  is  a  failure  to  pay  money  when  due. 

But  when  the  interest  is  due,  the  "hard-hearted"  creditor 
demands  the  payment  of  it,  and  if  not  paid,  he  may  resort 
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to  legal  coercion.  Here  the  judicial  shield  might  protect 
the  creditor  with  a  better  grace,  and  with  greater  pro- 
priety, than  against  a  contract  to  pay  interest  upon  interest, 
made  under  more  favorable  circumstances.  The  fact  is  this 
judicial  legislation,  to  get  rid  of  express  contracts,  which 
are  not  made  in  violation  of  law,  is  wrong  in  principle. 

The  rapid  accumulation  of  interest  is  another  objection 
made  to  this  mode  of  computation.  This  objection  has  no 
better  foundation  than  the  negligence  of  the  borrower.  He 
is  not  presumed  to  be  punctual  in  paying  the  interest  when 
due,  and  he  must  be  protected  in  this  indifference  to  his 
contract  against  his  hard-hearted  creditor.  In  other  words, 
the  creditor  is  more  lenient  than  justice  required,  or  the 
debtor  had  any  right  to  expect;  and  for  this  lenity  by  the 
creditor,  and  indifference  to  his  obligation  by  the  debtor,  he 
shall  be  the  gainer,  and  the  creditor  the  loser.  Now  this 
argument  is  as  unsound  in  morals,  as  it  is  in  logic.  Such  a 
principle  might  be  established  by  an  arbitrary  legislative 
enactment,  but  it  is  not  sustainable  as  judicial  legislation. 

The  powerful  mind  of  Lord  Thurlow  would  not  yield 
to  such  logic,  but  he  was  governed  by  the  force  of  prece- 
dent. Precedents  are  not  to  be  lightly  regarded,  bat  when 
they  subvert  contracts,  and  are  founded  in  error,  they  should 
be  abandoned.  Prior  to  the  reign  of  Henry  VIU.,  usury, 
that  is,  the  taking  of  interest,  was  deemed  a  crime,  in  the 
language  of  an  attorney  general  of  England,  to  be  classed 
with  murder  and  treason.  In  modern  times,  a  usurious 
contract  is  only  void  in  whole  or  in  part,  because  it  is  made 
so  by  statute. 

Where  an  individual  agrees  to  pay  the  sum  of  one  hun- 
dred dollars  on  a  certain  day,  but  fails  to  do  it,  can  there  be 
any  difference  whether  that  sum  was  due  for  property  pur- 
chased, or  for  the  use  of  money  at  a  legal  rate  of  interest? 
The  consideration  in  the  one  case  is  as  good  as  in  the  other, 
and  interest  on  the  failure  of  the  debtor  is  recoverable  in 
either  case. 
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The  case  under  consideration  is  stronger  than  where  the 
payment  of  interest  is  regulated  by  the  principal  bond. 
The  coupons  were  given  for  the  different  instcdments  of  in- 
terest as  they  became  due,  and  were  made  payable  to 
bearer.  On  their  face  was  expressed,  that  the  amount  was 
due  for  interest,  &c.  The  coupons  could  have  been  made 
payable  to  bearer,  for  no  other  purpose  than  to  give  them 
currency.  They  passed  as  bank  notes  payable  to  bearer 
pass.  The  coupons  acknowledged  a  sum  to  be  due  in  each, 
and  this  brings  them  within  the  ninth  section  of  the  act  of 
Michigan,  above  cited,  which  gives  interest.  It  is  notorious 
that  the  city  was  unable  to  pay  the  interest  as  it  became 
due,  and  it  could  not  have  been  collected  by  legal  means. 
But  now  the  city  opposes  the  claim  of  interest  on  interest, 
under  the  precedents  stated.  These  precedents  are  opposed 
by  other  decisions,  and  by  every  consideration  of  sound 
policy,  of  morals,  of  logic,  and  of  law.  A  want  of  punc- 
tuality in  the  payment  of  their  engagements,  by  public 
bodies,  is  injurious  to  the  community  at  large.  It  intro- 
duces a  loose  morality,  and  works  a  pernicious  effect  upon 
society. 

We  think  that  these  instcdments  of  interest,  made  pay- 
able by  these  coupons  being  for  a  sum  certain,  were  ex- 
pressly within  the  ninth  section,  and  that  the  interest  is  re- 
coverable, from  the  time  the  city  failed  to  pay  it. 
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Reed  &  Mix  v.  Clakk. 


A  prioted  statute  may  be  corrected  bj  the  enrolled  bill  filed  in  the  department 
of  state. 

A  plea  of  the  statute  of  lioiitations  is  not  &yored  in  law. 

In  the  exercise  of  their  discretion  the  court  will  not  give  leave  to  file  this  plea 
out  of  time,  especially  where  there  has  been  negligence  and  there  is  no  pretence 
of  merits. 


Douglass  appeared  for  plaintLBTs. 

for  defendant. 


OPINION   OF   THE   COUKT. 

This  action  was  brought  on  a  judgment  of  the  Supreme 
Court  of  New  York,  rendered  in  1830.  Several  pleas  were 
filed,  and  the  cause  now  stands  for  trial.  The  defendant 
asks  leave  to  plead  the  statute  of  limitations,  and  as  an  ex- 
cuse for  not  having  before  filed  this  plea,  he  alleges  that  he 
was  ignorant  of  the  law,  having  been  misled  by  the  printed 
copy  of  the  statutes.  The  law  is  aUeged  to  have  been 
erroneously  copied  from  the  original  bill  in  the  office  of  the 
secretary  of  state.  This  law  was  passed  in  1820,  and  has 
been  acted  on  by  the  courts  up  to  this  time. 

The  printed  acts  are  declcu'ed  to  be  the  law  of  the  land 
and  are  received  as  such,  having  been  published  by  author- 
ity, and  under  the  special  superintendency  of  the  secretary 
of  state,  by  all  the  courts  of  the  state.  We  do  not  suppose 
that  this  would  prevent  the  courts,  under  all  circumstances, 
from  receiving  the  original  enrolled  bill  to  correct  an  error. 
But  this  point  need  not  be  decided,  as  there  are  other 
grounds  on  which  the  motion  may  be  considered  and  de- 
cided. 

It  is  not  pretended  that  the  defendant  has  a  defence  to 
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the  merits.  He  relies  solely  upon  the  technical  plea  of  the 
^  statate.  Although  this  is  a  legal  defence  it  is  not  a  consci- 
entious one,  and  it  is  not  favored  in  law.  When  pleaded 
in  time,  the  defendant  is  entitled  to  the  benefit  of  it ;  but 
when  leave  is  asked  to  file  such  a  plea  out  of  time,  the 
discretion  of  the  court  may  be  exercised,  as  the  justice  of 
the  case  may  require. 

On  suflicient  showing,  the  court  will  always  permit  a 
plea  to  be  filed  which  may  be  essential  to  the  merits  of  the 
case ;  but  they  will  not  give  leave  to  file  out  of  time  a  plea 
of  the  statute  of  limitations.  This  will  always  be  refused 
where  there  has  been  negligence,  especially  where  there  is 
no  pretence  of  a  meritorious  defence.    Leave  refused. 


Sacbider  v.  Brown. 

The  clerk  of  a  notary,  ftrtctly.  it  not  anthoriMd  to  present  a  bill  for  payment. 

In  London  and  LiTerpool,  under  a  long  established  usage,  the  clerk  makes  a  de- 
mand. 

The  protest  must  be  made  by  the  notary. 

If  his  name  be  nsed  by  the  clerk,  ift  is  improper  and  cannot  make  the  protest 
Talid. 

Hand  for  plaintifil 
CdOens  for  defendant. 

OPINION   07  THE  COURT. 

This  action  is  brought  against  the  defendant  as  an  in* 
dorser  of  a  foreign  bill  of  exchange ;  and  the  only  question 
raised  in  the  case  is,  whether  the  demand  of  payment  and 
protest  for  non  payment  were  legally  made.  The  demand 
and  protest  were  made  by  the  clerk  of  the  notary,  using  the 
name  of  the  notary,  but  without  his  knowledge  or  direc- 
tion. 

61 
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In  the  case  of  LefUy  v.  MXUsy  4  Term  175,  Justice  Boiler 
said,  "the  next  and  the  material  part  lb  the  making  of  the 
demand :  the  party  making  the  demand  must  have  anthorily 
to  receive  the  money,"  &c.  It  is  material,  too,  to  consid^ 
by  whom  tlie  demand  was  made  in  this  case;  I  am  not  satis- 
fied that  it  was  a  proper  demand,  for  it  was  only  made  by 
the  banker^s  clerk.  The  demand  of  a  foreign  bill  must  be 
made  by  a  notary  pubUc;  to  whom  credit  is  given  because 
he  is  a  public  officer." 

Mr.  Chitty,  in  his  treatise  oq  Bills,  333,  states  the  above 
and  adds:  "but  the  number  of  bills  reqiuring  presentment 
b  frequentiy  so  great  as  to  render  a  presentment  by  the  no- 
tary himself  impossible,  aftd  the  cpnstant  practice  is,  for  the 
clerk  to  make  the  presentment."  "  In  case  there  be  not 
any  public  notary  at  the  place  where  the  bill  is  dishonored, 
it  is  expressly  provided  by  9  &  10  Will.  3,  c.  17,  s.  1,  as  to 
inland  bills,  that  they  may  be  protested  for  non  payment 
by  any  substantial  person  at  that  place,  in  the  presence  of 
two  or  more  witnesses." 

The  statement  by  Mr.  Chitty  that  a  demand  of  payment 
must  be  made  by  a  notary  and  not  by  his  clerk,  caused  a 
correspondence  between  him  and  the  association  of  notaries 
for  Liverpool,  which  afterwards  included  the  notaries  of 
London.  From  this  it  appeared  that  it  had  long  been  the 
practice  i^  London  and  Liverpool,  for  the  clerks  of  notaries 
to  present  bills  for  acceptance  or  payment.  While  Mr. 
Chitty  admitted  the  practice,  he  still  adhered  to  his  original 
statement,  and  in  page  465,  when  considering  whether  the 
clerk  of  a  notary  can,  under  the  above  statute,  make  the 
demand  of  payment,  he  says  it  is  doubtful,  though  such  is 
the  practice.  Again,  Mr.  Chitty  says,  page  477, "  the  estab- 
lished custom  of  merchants  requires,  that  a  formal  demand 
of  payment  shall  be  made  within  the  business  hours  of  the 
last  day  of  grace,  by  a  notary,  being  a  known  public  officer 
«of  experience,  and  sworn  to  do  his  duty,"  Sac. 
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In  a  case  in  New  York  it  has  lately  been  decided  that  a 
notary's  clerk  cannot  present'a  bill  for  payment,  but  that 
the  presentment  must  be  made  by  the  notary.  3  Hill's 
Rep.  53  ;  4  Hill,  129. 

Now  if  it  were  itdmitted  that  a  notary's  clerk  may  make 
a  demand  of  payment,  yet  it  is  very  clear  that  the  clerk 
cannot  make  the  protest.  This  must  be  done  by  the  ofEcer 
who  acts  under  oalh,  and  to  whose  official  acts  duly  certi- 
fied the  law  gives  verity.  The  use  of  the  name  of  the 
notary,  without  his  consent  or  knowledge,  was  a  gross  im- 
propriety and  can  add  nothing  to  the  protest.  It  was  void 
when  made,  and  time  has  not  given  it  validity.  We  think 
the  protest  for  non  payment  is  not  established  by  the  evi- 
dence.   Judgment  for  the  defendants. 


The  Untted  States  v,  Davis. 


The  surety  of  a  postmaster  is  entitled  to  a  discharge  under  the  bankrupt  law. 

In  England  a  general  statute  does  not  embrace  the  king,  unless  specially  named. 

And  this  doctrine  has  been  adopted  to  a  considerable  extent  in  this  coantrj. 

The  statute  of  limitations  does  not  bind  the  g^vermnent,  unless  it  be  specially 
named. 

In  the  post  office  act,  goremment  is  bound  to  sue  a  surety  of  a  postmaster,  in 
taro  years  after  the  defalcation,  or  it  is  barred. 

A  public  defitulter  is  excluded  Grom  the  benefit  of  the  bankrupt  law. 

This  is  personal,  because  he  has  been  unfiiithful  in  his  public  duties. 

But  a  surety  is  not  excluded  ttom  the  benefit  of  the  act. 

And  being  discharged,  he  may  plead  it  in  bar  of  a  suit  by  the  government. 


Bates  district  attorney. 
Emmons  for  defendant. 
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OFlNIOll   or  TBB  COUBT. 

This  action  is  brought  against  the  defendant  as  Borety  cm 
the  bond  of  a  postmaster.  The  defendant  pleaded  a  dis- 
charge under  the  bankrupt  law.  To  this  plea  the  plaintiflb 
demurred,  joinder,  &c.  The  question  for  decision  is, 
whether  the  defendant  as  a  surety  to  the  government,  is 
discharged  under  the  bankrupt  law. 

It  is  a  general  principle  in  England,  that  the  king  is  not 
bound  by  a  general  statutory  provision.  It  must  be  made 
to  apply  to  the  sovereignty  specially  to  bind  it.  The  same 
principle  has  been  recognised,  to  some  extent  at  least,  in 
this  country.  On  this  ground  it  has  been  uniformly  held, 
that  the  statute  of  limitations  does  not  bar  a  claim  of  the 
government,  unless  the  provision  be  express  that  it  shall 
be  a  bar.  In  the  post  office  act,  unless  suit  be  brought 
against  the  surety  of  a  postmaster,  within  two  years  after 
the  defalcation  occurs,  the  government  is  barred.  In  many 
other  cases,  the  prosecution  for  certain  penalties  incurred 
is  limited.  But  imder  the  general  statute,  no  court  has 
held  that  the  government  was  barred. 

I  have  always  considered  this  rule  of  doubtful  policy,  as 
against  sureties,  as  it  encourages  negligence  in  public 
officers,  and  often  proves  ruinous  to  individuals.  Reposing 
in  the  vigilance  of  the  government,  a  surety  of  a  post- 
master, or  other  public  agent,  is  not  apprbed  of  a  de- 
falcation, until  it  is  too  late  to  save  himself.  In  these 
cases,  it  is  especially  necessary  to  apprise  the  surety  of  the 
defalcation  at  the  earliest  practicable  moment,  that  he  may 
take  the  proper  steps  for  his  indemnity.  Suits  have  often 
been  commenced  from  ten  to  twenty  years  after  the  faUure 
of  the  principal. 

The  fourth  section  of  the  bankrupt  law  provides,  **  and 
such  discharge  and  certificate  when  duly  granted,  shaU,  in 
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all  coorts  of  justice,  be  deemed  a  full  and  complete  dis- 
charge of  all  debts,  contracts,  and  other  engagements  of 
such  bankrupt  which  are  proveable  under  this  act,  and  shall 
and  may  be  pleaded  as  a  full  and  complete  bar,"  &c. 

In  the  first  section  of  the  act,  it  is  declared  not  to  extend 
to  debts  which  shall  have  been  created  in  consequence  of  a 
defalcation  as  a  public  officer,  &c.  And  it  is  insisted  that 
the  debt  now  claimed  did  accrue  by  reason  of  the  defalca- 
tion of  the  postmaster,  and,  consequently,  is  not  within  the 
act. 

This  argument  is  admitted  as  regards  the  postmaster,  but 
does  the  act  embrace  his  surely?  The  exception  against  a 
public  defaulter  is  personal,  and  is  intended  to  withhold 
from  him  a  benefit  given  to  others,  because  he  is  a  defaulter. 
He  has  not  discharged  his  duty  faithfully  to  the  public,  and 
he  is,  therefore,  excluded  from  a  discharge  for  a  debt  thus 
incurred,  fiut  from  this  special  provision,  an  inference 
may  be  drawn  that,  without  such  a  provision,  the  law  would 
have  embraced  the  case  of  a  defaulter. 

As  regards  the  surety,  who  is  under  no  default,  and.  is  in 
no  respect  censurable  for  the  responsibilily  incurred,  we  see 
no  reason  why  he  should  not  be  discharged  under  the  law, 
fit>m  such  an  indebtment.  He  is  literally  within  the  act, 
and  we  see  nothing  in  its  policy  which  should  exclude  him 
from  its  benefits.    The  demurrer  is  overruled. 
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Brush  6c  Durham  t^.  Robbdts. 

At  common  lair  an  amendment  mig^ht  be  made  whilrt  the  proceeding  were  ia 
paper. 

A  judgment  of  a  previous  term  cannot  be  tet  aside  on  motion. 

Amendments  in  England,  under  their  statutes,  constitute  no  rule  lor  the  courts  in 
this  country. 

Mr.  Ehnd  for  plaintiff. 
Mr.  Emmons  for  defendant. 


OmaON   OF  THE  COURT. 

A  MOTION  is  made  to  set  aside  a  judgment  between  the 
above  parties,  rendered  at  October  term,  1842.  This  is 
opposed,  on  the  ground  that  a  final  judgment  cannot  be  set 
aside  on  motion,  after  the  expiration  of  the  term  at  which 
it  was  entered. 

At  common  law,  whUst  the  proceedings  are  in  paper,  an 
amendment  could  be  allowed,  and  a  judgment  could  be  set 
aside  before  the  acyoumment  of  the  term  at  which  it  was 
entered :  but,  at  a  subsequent  term,  the  court  had  no  power 
to  change  the  record  of  a  previous  term.  T.  Rayd.  38;  2 
Strange,  1110.  By  various  statutes  in  England  and  in  this 
country,  power  is  given  to  the  courts  to  amend  in  many 
cases,  which  they  could  not  exercise  at  common  law. 

In  New  York,  the  court  set  aside  judgments  entered  at  a 
previous  term,  for  irregularity,  on  motion.  There  can  be 
no  doubt,  that  such  a  judgment  may  be  set  aside,  if  it  be  a 
mere  nullity.  But  if  it  be  a  judgment  on  which  an  execu- 
tion may  issue,  and  the  objection  be  an  error  of  proceeding 
which  an  appellate  court  may  correct,  it  cannot  be  set 
aside,  after  the  term  at  which  it  was  entered.    In  Ckonertm 
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V.  McRobertSf  3  Wheat.  501,  the  court  held,  '^  that  the  circuit 
courts  have  no  power  to  set  aside  their  decrees  in  equity  on 
motion,  after  the  term  at  which  they  were  rendered."  A 
decree,  in  this  respect,  stands  upon  the  same  ground  as  a 
judgment. 

A  mistake  in  a  clerical  entry  may  be  corrected  at  any 
time.  But  that  which  entered  into  the  consideration  of  the 
court,  and  constitutes  a  part  of  the  judgment,  cannot  be 
changed  after  the  term. 

The  late  decisions  in  England,  under  their  statutes,  con- 
stitute no  rule  for  the  action  of  courts  in  this  country. 
Our  statutes  extend  the  power  of  amendment,  in  many  re- 
spects, as  far  as  the  English  statutes;  but  it  has  not  been 
decided,  under  the  acts  of  Congress,  that  the  court  may  set 
aside  a  judgment  of  a  previous  term  on  motion.  Such  a 
power  might  be  dangerous,  and  it  does  not  appear  to  be 
necessary  for  the  attainment  of  justice.  The  motion  is 
overruled. 


Fellows  bt  al.  v.  Hall  et  al. 


When*  daring  the  pendency  of  a  suit,  one  of  the  defendants  ii  released  onder  the 
bealcrapt  law,  the  suit  as  to  him  abates,  and  the  assignee  should  be  made  a  party. 

Bat  the  bankruptcy  should  be  pleaded. 

The  court  are  not  bound  to  notice  it  on  motion  founded  upon  an  affidaTit 

The  plaintiffs  may  show  the  iuTalidity  of  the  decrae  of  bankruptcy,  through  the 
frand  of  the  bankrupt 

And  this  can  only  be  done  on  a  plea  or  answer. 

Where  a  decree  pro  eot^tnao  is  taken  before  the  expiration  of  the  time  given  to 
the  defendant  to  answer,  it  is  irregular,  and  will  be  set  aside  on  motion. 


Mr.  Hand  for  complainants. 

Messrs.  Douglass  and  Walker  for  defendants. 
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OPINION  OF  THB  COITRT. 

This  is  a  creditor's  bill.  It  was  filed  the  20di  of  August, 
1842.  On  the  10th  of  October  ensuing,  a  decree  fro  am- 
fesso  was  entered  against  the  defendant  Hall,  and,  on  the 
10th  of  November  following,  a  decree  pro  amfesso  was  made 
against  both  of  the  defendants.  A  judgment  at  law  was 
entered  against  Hall  before  this  bill  was  filed;  but  prior  to 
this  Hall  had  filed  his  petition  for  the  benefit  of  the  bank- 
rupt act,  to  wit,  on  the day  of  July,  1842,  and,  on  the 

14th  September  ensuing,  he  was  declared  a  bankrupt.    On 
the  27th  of  December  following,  Hall  was  discharged. 

A  motion  is  now  made  to  set  aside  all  the  proceedings, 
for  irregularity,  since  the  14th  of  September. 

It  is  insisted,  that  after  the  decree  in  bankruptcy  against 
Hall,  no  step  in  the  suit  could  be  taken,  until  the  assignee  of 
HaU  was  made  a  party;  that  the  decree  of  bankruptcy 
abated  the  suit. 

In  the  3d  section  of  the  bankrupt  act,  it  is  proyided — 
*^  And  all  suits  in  law  or  equity  then  pending  (at  the  time 
of  the  decree  of  bankruptcy)  in  which  such  bankrupt  is  a 
party,  may  be  prosecuted  and  defended  by  such  assignee  to 
their  final  conclusion,  in  the  same  way  and  with  the  same 
effect,  as  they  might  have  been  by  such  bankrupt 
Where,  as  in  this  case,  the  law  devolves  the  interest  in 
controversy  on  an  assignee,  he  should  be  made  a  party  to 
the  proceedings.  If  this  be  not  done,  it  would  be  difficult 
to  establish  that  the  interests  represented  by  the  assignee 
are  concluded  by  the  decree.  But,  in  this  case,  the  bank- 
ruptcy should  be  brought  before  the  court  by  a  plea  or 
answer.  This  not  having  been  done,  it  is  not  clear  that 
the  court  can  consider  the  motion  founded  upon  an  affi- 
davit merely.  The  plaintiffs  have  the  right  to  show  that 
the  decree  of  bankruptcy  was  obtained  through  the  fraud 
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of  the  petitioner,  which  woiild  render  it  invalid.  This 
cannot  be  done  regularly  on  a  motion.  The  point  should 
be  brought  before  the  court  by  the  pleadings. 

But  there  are  other  irregularities  for  which  the  decree 
must  be  set  aside. 

The  bill  was  filed  the  22d  of  August,  and  the  return  day, 
by  the  12th  rule  of  the  court,  was  the  first  Monday  of  Octo- 
ber following,  and  tiie  defendants  had  until  the  first  Monday 
of  November  to  plead,  demur,  or  answer.  No  steps  could 
be  taken  by  the  complainants  until  November;  but  they 
entered  a  decree  pro  confesso  against  the  defendant  HaU  on 
the  10th  of  October,  within  ten  days  after  the  appearance 
day.  This  was  in  direct  violation  of  rule  18th  of  this  court. 
This  proceeding  was  wholly  irregular.  Hall  had  no  oppor- 
tunity of  being  heard,  as  no  time  was  given  to  him  to  an- 
swer. The  default  and  decree  pro  amfesso  in  November 
following  were  also  irregular,  as  the  former  decree  re- 
mained, which,  of  course,  prevented  the  defendant  firom 
filing  his  answer. 

The  suit  being  still  on  the  docket  for  further  proceedings, 
the  court  order  both  decrees  to  be  set  aside,  as  having  been 
irregularly  entered,  and  leave  is  given  to  the  defendant  to 
plead  or  answer. 
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[This  tenn  waa  held  by  Jiidge  Lbatitt — Judge  McLkav 
being  in  attendance  at  the  Supreme  Court  at  Waahington.] 

LaasEB  OF  Gillilakd  v.  MABmr. 

Th«  cowt  win  not  difmiM  an  Action  of  e^tment  when  th«  leiaor  of  lh«  pbimif 
it  livingf  thoo^h  he  may  b«  intane. 
Tha  wife  is  not  a  competent  witneis  to  prove  that  her  hubaad  ii  liTii^,  on  inch  a 


Whart  an  iftdividual  is  proved  to  have  been  living  within  aevea  vean,  the  badan 
of  proving  his  death  lies  upon  the  party  who  aiterts  it 

The  death  of  the  lessor  at  the  time  of  the  demise  laid  in  die  dcclan^nf  wImb 
proved,  will  defisat  the  action. 

If  the  lessor  be  a  lunatic  the  action  is  well  brought  in  his 

Mr.  Cany  appeared  for  the  plaintiff. 
Mr.  Jjf.  jB.  Curtis  for  the  defendant. 


OPINION   OF   JUDGE   LEAYrTT. 

r 

At  the  last  term,  a  motion  was  made  by  the  defendant,  to 
strike  out  the  demise  laid  in  the  declaration,  and  to  dismiss 
the  suit,  on  the  ground  that  the  lessor  of  the  plaintiff  was 
dead  at  the  time  of  its  institution.  This  motion  was  based 
on  the  professional  statement  of  counsel,  setting  forth,  in 
substance,  that  in  a  conversation  which  he  had  with  Mrs. 
Gilleland  prior  to  the  commencement  of  the  suit,  she  assert- 
ed that  her  husband  was  not  then  living. 

This  motion  having  been  continued  to  the  present  term, 
the  plaintiff  by  his  counsel  now  appears,  and  shows  cause 
against  it.    And  for  this  purpose  he  exhibits  'tiie  affidavit 
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of  Mrs.  Gilleland,  the  wife  of  the  lessor  of  the  plaintiff,  in 
whidi  she  states  that  h^  husband  has  been  for  many  years 
past  a  lunatic,  separated  from  his  family,  and  at  the  time 
of  the  oommencement  of  this  suit  resided  in  the  city  of  Phi* 
ladelphia.  The  affidavit  of  a  Miss  Wallace,  the  niece  of 
Mrs.  Gilleland,  and  residing  with  her,  at  Cincinnati,  is  also 
produced ;  in  which  she  states  that  she  has  not  seen  Gille- 
land for  several  years,  but  has  frequently  heard  of  him,  by 
letters  from  relatives  of  the  family  and  other  means  of  in« 
formation,  and  that  he  was  living  in  the  city  of  Philadelphia, 
though  laboring  under  insanity,  and  incapable  of  transact- 
ing business. 

The  affidavit  of  Mrs.  Gilleland  is  objected  to  as  incom* 
petent  to  prove  the  fact  for  which  it  is  offered.  And  it  Ib 
clear  that,  as  the  wife  of  the  plaintiff,  she  is  inadmissible 
as  a  witness,  and  her  statement  is  therefore  rejected.  But 
no  such  objection  lies  to  the  affidavit  of  Miss  Wallace.  And 
her  statement,  though  not  conclusive  to  prove  the  plaintiff 
to  be  in  fiiU  life,  is  sufficient  to  raise  the  presumption  of 
that  fact,  and  to  throw  upon  the  defendant  the  ontis  of  prov- 
ing his  death.  The  doctrine  is :  that  where  an  individual  is 
proved  to  have  been  living  vtdthin  seven  years,  the  burden 
of  proving  his  death  lies  upon  the  party  who  asserts  it, 
Greenleaf 's  Ev.  47.  For  the  purpose  of  this  motion,  the 
court  is  therefore  justified,  in  the  absence  of  proof  to  the 
contrary,  in  sustaining  the  presumption  that  the  lessor  of 
the  plaintiff  is  in  full  life,  and  being  a  resident  of  the  state 
of  Pennsylvania,  this  court  has  jurisdiction  of  this  suit. 

That  the  death  of  the  lessor  of  the  plaintiff  at  the  time 
of  the  demise  laid  in  the  declaration,  when  proved,  will 
defeat  a  recovery  in  the  action  of  ejectment,  has  been  set- 
tled by  the  a(]ljudications  of  this  court,  and  is  sustained  by 
numerous  authorities.    3  Hend.  149. 

It  is  suggested  by  counsel  that  the  fact  of  the  lunacy  of 
the  plaintiff,  which  appears  from  the  affidavits,  creates  a 


I 


492  OHIO. 

James,  AMignee,  o.  Wharton. 

disability  on  his  part  to  maintain  this  action.  But  there 
can  be  no  doubt  that  the  action  is  rightly  brought  in  his 
name.  It  would  not  be  sustained  in  the  name  of  his  com- 
mittee, or  of  a  guardian.  Adams  on  Eject.  89.  Shelfoid  on 
Lunacy,  395,  (Law  Library.) 
The  motion  is  therefore  ovenruled. 

The  counsel  for  the  plaintiff  having  previously  obtained 
leave  to  amend  his  declaration,  and  having  filed  an  amend- 
ed declaration,  inserting  a  lot  of  ground  in  the  town  of  De- 
laware by  a  number  differing  from  that  contained  in  the 
original,  the  defendant's  counsel  moved  to  set  aside  the 
amendment.  And  it  was  held,  that  this  amendment  was  not 
allowable.  A  plaintiff  has  no  right  to  amend  his  declara- 
tion by  adding  a  count  containing  a  demise  from  another 
person,  and  for  a  tract  of  land  not  before  claimed.  1  Marsh. 
(Ky.)  Rep.  450. 


James,  Assignee,  v.  Whartoh. 

Where  the  clerk  is  deed,  who  made  the  entries  in  a  book  of  accoaots,  hit  hand 
writin§^  may  be  prored. 
Bnt  the  original  entries  mutt  be  proved,  and  not  a  copy. 

m.  James,  in  person. 

Mr,  Parrish  for  defendant. 


OPOnON  OF  JUDGE  LEAVITT. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
as  an  assignee  under  the  bankrupt  law.  On  the  trial,  a 
book  of  accounts  was  produced ;  and  the  plaintiff  proposed 
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to  aathenticate  it  as  evidence  to  the  jury,  by  proof  that 
the  entries  which  it  contained  were  in  the  hand  writing  of 
a  clerk,  now  a  resident  of  another  state.  This  evidence 
was  objected  to,  as  secondary  in  its  character,  and,  there- 
fore, inadmissible,  onless  the  death  of  the  clerk  was  first 
proved. 

The  doctrine  is  now  well  settled,  that  a  book  of  accounts 
may  be  substantiated  by  proof  of  the  hand  vriting  of  the 
derk,  who  made  the  original  entries,  if  he  is  dead,  or  with- 
out the  jurisdiction  of  the  court.  The  case  of  Cram  v.  Spear y 
8  O.  R.  494,  is  an  authority  in  point.  And  recent  element- 
ary writers  on  the  law  of  evidence  sustain  the  position, 
that  the  fact  of  the  death  of  the  clerk  is  net  material  to 
the  admissibility  of  this  kind  of  evidence.  Greenleaf's  Ev. 
143.  This  writer  remarks,  that  '^the  value  of  the  entry  as 
evidence,  lies  in  this,  that  it  was  cotemporaneous  with  the 
principal  fact  done,  forming  a  link  in  the  chain  of  events, 
and  being  part  of  the  res  gesUsJ*^  lb.  144.  But  this  principle 
does  not  apply  to  the  book  of  accounts,  now  offered  in  evi- 
dence. This  is  not  a  book  of  original  entries,  but  a  mere 
transcript  from  that  book,  made  by  a  clerk,  who  did  not 
make  those  entries.  The  ground  on  which  alone  proof  of 
the  hand  writing  of  the  clerk  gives  validity  to  the  book  o 
accounts  is,  that  it  is  the  book  of  original  entries ;  that  the 
clerk  is  supposed  to  be  cognisant  of  the  transactions  which 
it  records;  and,  that  the  entries  made  by  him,  were  made 
at  or  near  the  time  they  purport  to  have  been  made ;  and 
are,  therefore, .  a  part  of  the  res  gestcB,  As  a  mere  copy, 
made  by  a  clerk  who  did  not  keep  the  original  book,  proof 
of  his  hand  writing  in  no  way  conduces  to  establish  the 
authenticity  of  the  book  offered  in  evidence;  and  it  is, 
therefore,  excluded  from  the  consideration  of  the  jury. 

[The  plaintiff*  introduced  other  evidence  to  prove  his 
account,  and  obtained  a  verdict  in  his  favor.] 
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Clarke,  Assignee,  v.  Riot  et  al. 

Where  a  judgment  ii  fairly  obtained  against  a  defendant  who  hai  only  eqnitabla 
righU,  and  a  creditor's  bill  is  filed  to  subject  those  rights  to  the  pajmeat  of  the 
jadgnent,  if  the  process  issued  ou  filing  the  bill  be  served  before  tha  defeniaat's 
petition  is  filed  under  the  bankrupt  law,  the  proceeding  constitutes  a  lien  under  the 
bankrupt  law. 

In  such  a  case,  the  court  will  not  issue  an  tajunctionto  resftraia  the  paities  from 
proceeding  on  the  creditor's  bill  in  the  frtate  court. 

If  fraud  were  alleged  against  the  lien  set  up  in  the  ttate  court,  that  would  be  a 
ground  on  which  the  circuit  court  might  take  jurisdiction. 

Mr.  Clarke 'eoid  Mr.  Coffin  appeared  for  the  plaintiff. 
Mr.  Moodey  and  Afr.  James  Mason  for  the  defendants. 

opnaoN  OP  JtrDOB  LSAvrrr. 

This  bill  is  filed  by  the  complainant,  as  the  assignee  in 
bankruptcy  of  Godfrey  Beaumont.  The  facts  before  the 
court,  so  far  as  it  is  necessary  to  notice  them,  are — that 
in  1842,  the  bankrupt  Beaumont  was  possessed  of  an 
equitable  interest  in  certain  valuable  real  estate,  described 
in  the  bill ;  and  in  connection  with  his  two  sons,  consti- 
tnting  the  firm  of  J.  Beaumont  and  Sons,  was  engaged  in 
business,  in  the  county  of  Cdlumbiana,  as  a  manufacturer 
of  woollen  goods ;  that  in  the  early  part  of  November,  of 
that  year,  this  firm,  laboring  under  some  embarrassments  in 
their  business,  transferred  by  bill  of  sale,  to  one  Springer, 
nearly  all  their  personal  property,  to  indemnify  him  for  his 
suretyship  to.  the  Bank  of  New  Lisbon,  and  Springer  took 
possession  of  said  property,  the  1st  of  December,  1842; 
that  at  the  November  term,  in  said  year,  of  the  Court  of 
Common  Pleas  of  said  Columbiana  county,  sundry  judg- 
ments were  obtained  against  the  firm  of  Beaumont  & 
Sons ;  on  which  executions  severally  issued  the  2d  of  De- 
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cemb^,  and  were  returned  partially  satidfied  by  a  levy  on 
personal  property  of  the  defendants;  that  shortly  after,  the 
plaintiffs  in  the  several  judgments  recovered  against  said 
firm,  filed  bills  in  chancery  in  said  court  of  common  pleas, 
to  subject  the  equitable  interest  of  6.  Beaumont  in  the  real 
estate  aforesaid,  to  the  satisfaction  of  such  judgments ;  and 
snbpcsnas  duly  issued,  and  were  served  in  said  cases,  be- 
tweeen  the  3d  and  7th  of  December. 

It  also  appears,  that  the  Beaumonts  filed  their  several 
petitions  for  tiie  benefit  of  the  bankrupt  law,  the  15th  of 
December,  1842,  and  were  decreed  bankrupts,  and  the  com- 
plainant appointed  their  assignee,  the  30th  of  January  fol- 
lowing; that  soon  after  his  appointment  as  assignee,  the 
complainant  was  made  a  party  to  the  proceedings  in  chan- 
cery, instituted  by  the  judgment  creditors,  as  aforesaid ;  and, 
as  such  appeared,  and  filed  answers,  denying  the  jurisdic- 
tion of  the  court,  and  insisting  on  the  dismissal  of  the  bills 
on  tiiat  g^ond;  that  the  Court  of  Common  Pleas  retained 
jurisdiction  of  said  petitions  in  chancery,  and  upon  hearing 
deereed  the  sale  of  Beaumont's  equitable  intwest  in  tiie 
real  estate  aforesaid,  and  the  distribution  of  the  proceeds 
among  the  judgment  creditors ;  but  no  sale  has  yet  been 
effected. 

It  is  aiso  charged  in  the  bill,  that  the  counsel  for  the  judg- 
ment creditors  had  notice  of  the  assignment  to  Springer, 
and  that  ^ringer  was  in  possession  under  it,  previous  to 
the  institution  of  said  proceedings  in  ehancery. 

The  bill  prays  for  an  injunction,  restraining  the  parties 
firon  farther  proceedings  in  the  state  court;  and,  that  the 
liens  of  said  judgment  creditors  may  be  set  aside,  and  the 
property  sold  by  the  complainant,  for  the  benefit  of  the 
general  creditors  of  6.  Beaumont, 

The  question  arising  on  this  state  of  facts,  and  whkh 
this  court  is  called  upon  to  decide  k,  whether  the  judgment 
credit4^s  (the  defendants  in  tiiis  case)  by  tiieir  judgm^ents, 
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and  the  institation  af  the  proceedings  in  chancery,  to  charge 
the  equitable  interest  of  the  bankrupt  aa  set  forth  in  the 
bill,  have  acquired  a  lien  on  that  interest,  which  is  protected 
by  the  bankrupt  law. 

The  laat  proviso  of  the  second  section  of  the  act  declares, 
''that  nothing  in  thb  act  contained  shall  be  construed  to 
annul,  destroy  or  impair,  any  lawful  rights  of  married 
women,  or  minors,  or  any  liensy  rnartgageSy  or  other  securities 
onpropertyy  real  or  persorud^  which  may  he  valid  by  the  laws  of 
the  states  respectively^  and  which  are  not  inconsistent  with  the 
second  ax^ fifth  sections  of  this  actJ*^ 

It  is  insisted  on  the  part  of  the  complamant,  that  the  ap- 
plication of  Beaumont  for  the  benefit  of  the  bankrupt  law, 
suspended  the  jurisdiction  of  the  state  court  in  the  chanceiy 
proceedings;  and,  that  consequently,  the  decrees  of  that 
court  in  favor  of  the  judgment  creditors,  for  the  sale  of  the 
equitable  interest  of  Beaumont,  in  the  real  estate  in  ques- 
tion, were  inoperative,  and  created  no  valid  lien,  in  their 
behalf.  On  the  other  hand,  it  is  contended,  that  as  these 
judgments  against  Beaumont  were  obtained  in  the  usual 
course  of  proceedings  in  the  state  courts,  and  without  fraud 
or  collusion  between  the  parties,  the  court  had  full  jurisdic- 
tion of  the  chanceiy  proceedings,  in  their  inception;  that 
the  subsequent  application  in  bankruptcy  by  Beaumont,  did 
not  deprive  that  court  of  its  power  to  proceed ;  and,  that 
from  the  date  of  the  subpoenas  in  the  chancery  cases,  a  lien 
existed  in  behalf  of  the  judgment  creditors,  which  this  court 
will  recognise  and  protect. 

It  will  be  seen  from  the  provision  of  the  bankrupt  act, 
above  quoted,  that  liens  which  are  valid  by  the  state  laws, 
and  are  not  opposed  to,  and  in  contravention  of,  the  bank- 
rupt law,  are  unimpaired  by  its  operation. 

The  law  of  Ohio,  under  which  the  judgment  creditors 
filed  their  bills,  is  intended  to  afibrd  the  means  by  which 
certain  property  and  interests  of  a  judgment  debtor,  may 
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be  rendered  available  for  the  payment  of  bis  debts,  which 
could  not  be  reached  by  the  ordinary  process  of  execution. 
To  charge  the  equitable  interests  of  a  judgment  debtor  in 
real  estate,  and  subject  those  interests  to  the  payment  of  a 
previously  acquired  judgment,  is  one  of  the  most  common 
eases,  in  which  this  statutory  proceeding  is  resorted  to. 
The  creditor,  on  a  proper  ease  made,  is  entitled  by  the  pro- 
vision of  the  statute,  to  a  decree  for  the  sale  of  the  equitable 
interest  of  the  judgment  debtor.  The  statute  declares,  that 
^^the  said  courts  shall  decree  sales,  and  enforce  all  necessary 
transfers  and  conveyances,  to  vest  in  any  person  purchasing, 
or  taking  under  such  decree,  all  the  right,  title,  and  interest 
of  the  said  debtor,  in  the  interest  sold,  or  the  subject  of  the 
decree,  at  the  time  of  the  service  of  process  in  sttch  case^^  ^. 
Swan's  Stat.  704.  From  the  language  here  used,  it  is  un- 
deniable that  the  lien  of  the  judgment  creditor  is  coeval 
with  the  date  of  the  service  of  the  subpoena  in  chancery. 
This,  it  is  imderstood,  is  in  accordance  with  the  unifona 
construction  of  the  law  by  the  courts  of  Ohio,  and  the  prac- 
tice of  those  courts  under  it.  The  statute  proceeds  on  the 
principle,  that  by  the  judgment  at  law  the  creditor  acquires 
an  inchoate  right  to  the  equitable  interest  of  the  judgment 
debtor;  which,  however,  can  only  be  perfected  and  made 
available,  by  a  decree  of  sale  by  a  court  of  chancery.  But 
it  is  within  the  evident  design  of  the  statute,  that  from  the 
time  of  the  service  of  the  process  in  the  chancery  proceed- 
ing, legal  validity  and  force  are  given  to  this  previously 
existing,  but  imperfect  right. 

Under  a  similar  statute  in  New  York,  the  same  practice 
and  the  same  principle  of  construction  have  obtained  ia 
the  courts  of  that  state.  The  case  referred  to  in  the  argu- 
ment of  this  case,  decided  by  the  district  judge  for  the 
Northern  District  of  New  York,  reported  in  the  5th  volume 
of  the  Law  Reporter,  page  300,  is  very  analogous  in  its 
facts  to  that  now  under  consideration.  In  that  case,  cer^- 
63 
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tain  creditors  of  a  bankrupt,  previoosly  to  the  entry  of  a 
decree  of  bankruptcy,  had  filed  their  petitions  in  chaaceiy, 
in  a  state  court,  under  the  statute  of  New  York,  to  charge 
certain  equitable  interests  of  the  bankrupt  with  the  pay- 
ment of  their  judgments.  And  the  court  held,  that  in  the 
absence  of  any  facts  impeaching  the  original  judgments  as 
being  fraudulent  under  the  bankrupt  law,  the  liens  of  the 
judgment  creditors  were  protected;  and  an  ii\junction  to 
stay  the  proceedings  of  the  parties  in  the  state  courts  was 
refused. 

The  inquiry  then  arises,  whether  in  the  rendition  of  the 
several  judgments  in  favor  of  the  defendants  in  this  bill, 
there  was  fraud,  in  fact  or  in  law,  vitiating  not  only  those 
judgments,  but  also  the  subsequent  proceedings  in  chancery, 
instituted  to  enforce  the  asserted  liens,  which  are  the  sub- 
jects of  controversy  in  this  case. 

By  the  second  section  of  the  bankrupt  act,  it  is  provided 
in  substance,  that  all  payments,  securities,  transfers,  &c., 
in  contemplation  of  bankruptcy,  and  for  the  purpose  of  any 
preference  or  priority  to  any  creditor,  &c.,  or  to  any  person, 
not  being  a  bona  fide  creditor,  or  purchaser  for  a  valuable 
consideration,  without  notice,  shall  be  deemed  utterly  void, 
&c.  The  settled  and  uniform  construction  given  to  this 
clause  is,  that  it  condemns  and  invalidates  all  transfers  of 
property,  or  rights  of  property,  made  in  view  or  contempla- 
tion of  an  application  for  relief  under  the  law;  or,  when 
iJhie  person  is  in  such  a  condition  of  embarrassment  as 
amounts  to  a  state  of  bankruptcy,  under  either  of  the  cir- 
cumstances here  supposed,  it  is  in  direct  contravention  of 
the  policy  of  the  bankrupt  law,  that  the  bankrupt  should 
make  any  changes  or  transfers  of  his  property,  whereby 
the  rights  of  his  general  creditors  may  be  iiyuriously  af- 
fected. 

Do  the  transactions  between  the  bankrupt,  Beaumont, 
and  the  defendants,  fall  within  the  prohibitions  of  this  pro- 
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vision  ?  In  reference  to  the  judgments  obtained  against  the 
bankrupt,  there  is  no  allegation  in  the  bill,  that  there  was 
any  actual  fraud  or  collusion,  in  their  entry  or  rendition. 
Nor  is  there  any  fact  before  the  court  from  which,  as  a  mat- 
ter of  necessary  legal  deduction,  those  judgments  can  be 
pronounced  invalid.  They  were  obtained  in  November, 
1842,  for  debts  contracted  long  before;  and  according  to  the 
usual  course  of  proceedings  in  the  state  courts,  either  upon 
the  issue  and  service  of  process,  or  by  virtue  of  wiurants  of 
attorney  previously  executed  for  that  purpose.  The  judg- 
ment creditors  are  not  charged  with  a  knowledge  of  the 
bankruptcy  of  the  Beaumonts,  at  the  time  of  the  entry  of 
these  judgments;  though  the  allegation  is  made,  that 
their  counsel  was  apprised  of  the  bill  of  sale  to  Springer, 
before  the  commencement  of  the  proceedings  in  chancery. 
But  this  does  not  infect  the  judgments  with  the  taint  of 
actual  or  constructive  fraud.  And  no  doubt  can  be  enter-' 
tained  that,  if  Beaumont  had  then  possessed  the  legal 
estate  in  the  lands  in  controversy,  the  lien  of  the  judgment 
creditors  would  have  been  effective  and  wholly  unimpaired 
by  subsequent  application  for  relief  under  the  bankrupt 
law.  This  position  is  fully  sustained  by  the  opinion  of  Judge 
M'Lean  in  the  case  of  McLean  v.  Rockey^  reported  in  the  7th 
No.  of  the  1st  Vol.  of  the  Western  Law  Journal.  It  is  there 
said :  ^'  that  a  judgment  constitutes  a  lien  on  real  estate, 
which  is  recognised  in  the  second  section  of  the  bankrupt  law, 
is  undisputed."  And  there  b  no  allegation  in  the  bill,  that 
either  in  the  causes  of  action,  or  in  the  prosecution  of  the 
above  suits  to  judgment,  there  was  fraud.  The  judgments 
therefore,  having  been  rendered  against  the  bankrupt, 
before  his  petition  was  filed,  create  a  valid  lien  on  his  real 
estate. 

Are  the  rights  of  these  judgment  creditors  impaired  by 
the  fact  that  at  the  time  the  judgments  were  rendered,  the 
bankrupt  Beaumont  had  no  legal  interest  in  the  property 
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in  question  on  which  a  lien  attached,  under  the  statute  of 
Ohio  ?  The  interest  of  Beaumont,  as  already  stated,  was 
merely  an  equitable  interest.  The  proceedings  under  the 
statute,  in  the  state  court,  to  charge  those  interests,  have 
been  noticed.  And  it  is  to  be  observed,  that  these  proceed- 
ings do  not  partake  of  the  character  of  original  suits.  They 
are  to  be  regarded  in  the  lig^t  of  incidents,  or  continuations 
of  those  suits.  It  would  seem  clear,  from  this  view,  assum- 
ing the  judgments  to  be  valid,  that  the  state  court  had  un- 
doubted competency  to  entertain  jurisdiction  of  the  chancery 
proceedings,  both  b^ore  and  after  the  application  was  filed 
by  Beaumont  for  relief,  under  the  bankrupt  law.  The  lien 
of  the  judgment  creditors,  though  not  perfect  on  the  rendi- 
tion of  the  judgments,  became  so  upon  the  service  of  the 
process  in  chancery,  which  W€is  prior  to  the  filing  of  tiie 
application  in  bankruptcy.  These  creditors  th^i  occupy 
the  same  position,  and  are  entitled  to  the  same  rights,  as  if 
tlie  bankrupt  had  possessed  the  legal  estate,  instead  of  an 
equitable  interest,  in  the  lands  mentioned  in  the  bill.  Their 
liens  are  saved  under  the  bankrupt  law ;  and  the  state 
court  having  rightfully  taken  jurisdiction  of  the  proceedings, 
designed  to  perfect  those  liens,  may  retain  it,  till  the  object 
sought  for  is  consummated,  in  accordance  with  the  statute. 
It  is  regarded  as  indisputable,  that  there  is  no  ground  for 
the  imputation  of  fraud,  actual  or  constructive,  in  commenc- 
ing and  canying  forward  the  chancery  proceedings  in  the 
state  court.  If  fraud  attaches  to  these,  it  must  be  berime 
the  conduct  of  the  parties  has  given  them  this  qualily  or 
characteristic.  So  far  as  the  judgment  creditors  are  con- 
cerned, there  is  clearly  no  room  for  any  unfavorable  inference. 
They  stand  before  tke  court  on  the  footing  of  persons,  who, 
with  no  discreditable  vigilance,  have  legitimately  pursrued 
their  rights,  under  a  statute  sanctioning  the  procedure  to 
which  tiiey  resorted.  Nor  is  there  any  better  foundation 
for  an  impeachment  of  the  conduct  of  the  bankrupt.    It 
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was  not  by  his  procurement  or  agency,  that  the  creditors 
commenced  proceedings  to  enforce  their  equitable  liens.  In 
these  trajisactions  he  was  merely  passive ;  and  could  not 
therefore  have  imparted  to  them  the  quality  of  fraud. 

By  these  judgments,  and  the  subsequent  proceedings 
dief  eon  in  the  state  court;  the  defendants  in  the  bill  acquir- 
ed a  bona  fide  lien,  prior  to  the  filing  of  the  petition  in 
bankruptcy.  The  equitable  interest  of  the  bankrupt,  in  the 
property  in  x)uestion,  did  not  therefore  pass  to,  and  rest  in, 
his  assignee ;  and  no  ground  is  presented  for  the  exercise  of 
the  power  of  this  court,  in  the  withdrawal  of  those  interests 
from  the  final  disposition  of  the  state  court.  The  lien  of 
the  judgment  creditors  is  saved,  by  the  express  terms  of 
the  bankrupt  law ;  and  this  comrt  has  neither  the  right  or 
1^  inclination  to  disturb  it. 

In  the  argument  of  the  counsel  for  the  complainant,  the 
decision  of  this  court  in  the  case  of  McLean,  assignee  (^ 
Mallard,  v.  The  Lafayette  Bank  and  others,  reported  in 
the  1st  No.  of  the  1st  Vol.  of  the  Western  Law  Journal, 
page  15,  was  referred  to^  and  it  was  insisted,  that  the  prin- 
ciples laid  down  by  Judge  McLean  in  the  opinion  delivered 
by  him,  vindicate  the  exercise  of  the  jurisdiction  of  this 
court,  in  the  case  in  which  it  is  now  invoked.  But  it  will 
be  observed,  that  the  two  cases  differ  in  many  essential 
features.  In  that  decided  by  Judge  M'Lean,  there  are  various 
liens  on  tlie  property  of  the  bankrupt,  by  mortgages  and 
judgments ;  some  pending  in  a  state  court  for  adjudication ; 
and  in  regard  to  all  the  liens,  there  was  an  express  '^  allega- 
tion in  the  bill,  that  they  were  given  in  fraud  of  the 
bankrupt  act."  The  judge,  after  reviewing  the  ample 
jurisdiction  conferred  on  the  federal  courts  by  that  act,  in 
the  settlement  of  all  controversies  growing  out  of  bank- 
ruptcy, very  justly  concludes,  "  that  where  the  foundation 
of  the  liens  depends  upon  the  construction  of  the  bankrupt 
act,  it  would  seem  that  the  jurisdiction  under  which  the  law 
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was  passed,  should  cany  it  into  effect."  The  case  was 
argued  on  a  motion  to  dissolve  the  injunction,  so  far  as  the 
rights  of  one  of  the  defendants  was  concerned ;  and  on  full 
consideration,  the  motion  was  refused,  and  the  case  con- 
tinued for  final  hearing ;  but  with  the  express  declaration 
by  the  court,  that  tiie  question  of  jurisdiction  was  not  to  be 
considered  as  finally  decided. 

In  controversies,  involving  the  proper  construction  of  the 
bankrupt  act,  the  validity  of  liens  under  it,  and  the  adjust- 
ment of  conflicting  rights  and  priorities,  there  is  great 
propriety  in  invoking  the  exercise  of  the  jurisdiction  of  the 
federal  courts.  Their  powers  in  these  matters  are  moi«  am- 
ple than  those  possessed  by  the  state  courts,  and  they  can 
more  satisfactorily  act  upon  and  adjust  tiie  rights  of  all  the 
parties  concerned.  But  when  a  state  tribimal  has  rightfolly 
taken  jurisdiction  of  a  case,  though  having  some  connec- 
tion with  an  estate  in  bankruptcy,  it  affords  no  sufficient 
reason  for  its  withdrawal  from  that  jurisdiction,  that  a 
federal  court  might  have  taken  cognisance  of  it.  And  it  is 
proper,  that  the  courts  of  the  nation  should  cautiously  ab- 
stain from  the  unnecessary  exertion  of  powers,  which  may 
bring  them  into  conflict  with  the  state  courts.  Nothing  can 
tend  to  the  more  serious  disturbance  of  the  harmonious 
action  of  the  state  and  federal  authorities,  than  these  con- 
flicts. And  as  far  as  practicable,  consistently  with  the 
operation  of  the  just  powers  of  each,  they  are  to  be  studi- 
ously avoided.    The  injunction  prayed  for  is  refused. 
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McLean,  Assignee,  v.  The  Lafayette  Bank  et  al. 

PreYioas  notice  of  a  motion  for  the  appointment  of  a  receiver  is  not  necessary, 
when  coonsel  for  the  opposite  party  are  present  in  court. 

Where  a  bankrupt  owned  real  estate  incumbered  bj  previous  liens,  which  are 
before  this  court  for  adjustment,  a  receiver  will  be  appointed  on  the  application  of 
the  asaig^nee  in  bankruptcy,  although  the  bankrupt  may  have  relinquished  {lossession 
to  some  of  the  prior  incumbrancers. 

NLemrs.  N.  C.  MLean^  Wright^  and  C(^n  4*  Miner  ap- 
peared for  the  complainant. 

Mr.  Carry  for  J.  &  M.  Buckingham,  and  Mr.  Chase  for  the 
Lafayette  Bank. 

onmoN  OF  the  court,  by  judge  leavtft. 

The  complainant  has  submitted  a  motion  for  the  appoint- 
ment of  a  receiver,  based  on  his  affidavit,  setting  forth  that 
J.  Buckingham  and  Mark  Buckingham,  shortly  after  the 
decree  in  bankruptcy  against  Mahard,  entered  into  the 
possession  of,  and  have  since  occupied,  without  rightful 
authority,  a  farm  described  in  the  bill,  formerly  the  property 
of  the  bankrupt ;  and  that  there  is  now  a  large  amount  of 
rent,  in  kind,  upon  the  premises,  the  product  of  said  farm, 
and  under  the  control  of  said  Buckinghams,  who,  as  judg- 
ment creditors  of  said  Mahard,  are  made  defendajits  to  the 
bill,  and  whose  rights  are,  therefore,  before  the  court  for 
adjustment. 

The  counsel  for  the  Buckinghams,  and  the  counsel  for  the 
Lafayette  Bank,  appear,  and  resist  the  application  for  the 
appointment  of  a  receiver.  They  set  forth,  in  substance,  in 
their  statements,  that  the  Buckinghams,  having  a  lien  on 
the  said  farm,  by  virtue  of  a  judgment  and  levy  upon  it,  as 
creditors  of  said  Mahard,  with  the  consent  of  the  Lafayette 
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Bank,  took  possession,  after  it  was  abandoned  by  Mahaid, 
and  have  since  continued  to  occupy  it.  It  is  also  stated, 
that  said  bank  has  the  prior  lien  by  mortgage  upon  said 
farm,  and  is  content  that  the  Buckinghams  shall  continue  in 
the  occupancy  thereof,  without  the  intervention  of  a  re- 
ceiver; they  being,  as  it  is  alleged,  men  of  substance,  and 
able  to  respond  to  the  parties  interested  for  the  rents  and 
profits  which  have  been  or  may  be  received  by  them. 

It  is  insisted,  in  the  first  place,  by  counsel  who  oppose 
this  motion,  that  it  ought  not  to  be  granted,  because  pre- 
vious notice  has  not  been  given  to  the  parties  interested,  of 
an  intention  to  submit  it.  The  authorities  referred  to  do 
not  sustain  the  position,  that  this  notice  is  necessary,  under 
all  circumstances.  On  the  contrary,  it  appears  that  a  court 
of  chancery  will  sometimes  appoint  a  receiver,  on  an  ez 
parte  application  for  that  purpose ;  but  ordinarily  it  will  not 
do  so  until  the  time  for  the  defendants  appearance  has  ex- 
pired, and  without  an  exhibition  of  facts  rendering  such 
summary  proceeding  necessary.  1  Barbour's  Chan.  Pra,c. 
669.  It  is  believed  that  no  authorities  can  be  produced, 
proving  that  notice  of  the  motion  is  required,  in  any  case, 
where  the  parties  to  be  affected  by  the  appointment  of  a 
receiver  are  in  court,  represented  by  counsel,  who  appear 
in  resistance  of  the  motion. 

It  seems  to  be  supposed  by  counsel  that  the  third  rule,  of 
the  rules  of  practice  for  the  courts  of  equity  of  the  United 
States,  adopted  by  the  Supreme  Court,  and,  consequently, 
obligatory  on  this  court,  requires  a  previous  formal  notice 
of  the  pending  motion,  ^his  rule,  however,  obviously  em- 
braces only  applications  for  "interlocutory  ordersj  rules, 
and  other  proceedings,"  preparatory  to  the  hearing  of 
causes  on  their  merits,  made  to  a  judge  at  chambers,  or  on 
rule  days,  at  the  clerk's  office.  It  does  not  apply  to  a  mo- 
tion made  in  term,  and  in  the  presence  of  counsel. 

This  motion  is  also  opposed  on  the  ground  that  the  case 
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pending,  in  which  the  motion  ia  made,  involves  a  question 
of  jurisdiction  between  this  comrt  and  one  of  the  courts  of 
the  state ;  and  that  until  this  conflict  of  jurisdiction  is  finally 
settled,  the  power  of  this  court  to  appoint  a  receiver  cannot 
be  rightfully  exercised.  In  reply  to  this  objection,  Judge 
McLean,  at  the  last  term  of  this  court,  after  full  argument 
and  mature  consideration,  refused,  on  a  motion  for  that 
purpose,  to  dissolve  the  injunction  granted  in  this  case — 
maintaining  that  this  court  had  jurisdiction,  under  the  pro- 
visions of  the  late  bankrupt  law,  both  of  the  subject  matter 
of,  and  the  parties  to,  the  pending  suit.  His  opinion  is  re- 
ported in  the  Ist  No.  of  the  Ist  Vol.  of  the  Western  Law 
Journal,  page  15.  After  analysing  and  commenting  on  the 
6th  and  8th  sections  of  the  bankrupt  act,  he  concludes,  that 
^'  the  jurisdiction  vested  in  this  court,  under  these  sections, 
is  complete,  and  reaches  every  possible  eontroversy  that  can 
arise  in  the  collection  and  distribution  of  the  effects  of  the 
bankrupt."  And  again,  ^'  the  act  of  bankruptcy  brings  into 
the  bankrupt  court  all  the  interests  of  the  bankrupt;  and  it 
seems  reasonable  that  the  court  should  exercise  an  exclu- 
sive jurisdiction  over  those  interests."  It  is  true,  that  in 
overruling  the  motion  to  dissolve  the  injunction,  the  Judge 
remarks,  that  the  parties  will  not  be  precluded  from  the 
discussion  of  the  question  of  jurisdiction  on  the  final  hear- 
ing. In  this  posture  of  this  question,  the  court  will  not 
overrule  the  present  motion,  on  the  ground  of  a  defect  of 
jurisdiction. 

These  preliminary  objections  being  disposed  of,  the  ques- 
tion is  presented,  whether,  from  the  facts  before  the  court, 
it  will  be  a  rightful  exercise  of  its  power,  to  appoint  a  re- 
ceiver, according  to  the  prayer  of  the  complainant. 

The  power  to  appoint  a  receiver  pertains  necessarily  to 

every  court  having  chancery  jurisdiction.    In  the  1st  Vol. 

of  Barbour's  Chancery  Practice,  page  658,  it  is  said,  '<  a 

receiver  is  a  person  appointed  by  the  court,  to  receive  the 
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rents  and  profits  of  land,  or  other  property,  or  things  in 
question  in  this  court,  pending  the  suit,  where  it  does  not 
appear  reasonable  that  eidier  party  should  do  it."  "  The 
immediate  moving  cause  of  the  appointment^  is  the  pre* 
servation  of  the  subject  of  litigation,  or  the  rents  and  pro* 
fits  of  it  from  waste,  loss,  or  destruction."  In  Story's  Equity, 
Vol.  2,  page  158,  it  is  laid  down,  that  "  the  appointment  of 
a  receiver  is  a  matter  resting  in  the  sound  discretion  of  the 
court."  The  same  principle  is  asserted  in  1  Powell  on 
Mort.  note,  294;  1  Johns.  Chan.  Gas.  57.  '^  It  (the  appcnnt- 
ment  of  a  receiver)  may  be  granted,  in  any  case  of  equitable 
property,  upon  suitable  circumstances.  2  Story's  Eq.  157, 
sect.  829. 

What  is  the  case  before  the  court?  A  bill  has  been  filed 
in  this  court  by  the  complainant,  as  the  assignee  of  Mahard, 
a  bankrupt.  It  is  averred  in  the  bill,  that  Mahard,  at  the 
time  of  his  bankruptcy,  was  possessed  of  a  large  real  estate, 
incumbered  by  various  mortgages  and  judgments,  which  he 
represents  as  having  been  procured  in  fraud  of  the  bank- 
rupt law,  and,  therefore,  void;  that  proceedings  had  been 
instituted  by  some  of  the  lien  holders,  in  the  Superior  Court 
of  Hamilton  County,  for  the  purpose  of  obtaining  an  adju* 
cation  upon  their  rights ;  and  that  in  order  to  the  final  and 
satisfactory  adjusUnent  of  the  interests  of  all  the  credi* 
tors,  it  was  necessary  that  the  liens  should  be  brought  into 
this  court,  which,  under  the  ample  powers  conferred  on 
it  by  the  bankrupt  law,  would  possess  complete  jurisdiction 
to  settle  the  rights  of  all  concerned.  The  bill  prays  an  in- 
junction, restraining  the  mortgagees  and  judgment  creditors 
from  further  proceeding  in  the  state  court  to  enforce  their 
liens.  The  injunction  was  granted,  and  still  continues  in 
full  force.  The  whole  case  is,  therefore,  before  this  court 
for  a  final  hearing,  and  the  equitable  adyustment  of  all  the 
interests  involved  in  this  controversy. 

During  the  pendency  of  these  proceedings,  the  Bucking- 
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hams  have  been  in  the  occupancy  of  the  farm  in  question, 
and  are  now  in  possession  of  a  large  amount  of  its  products, 
the  rightful  ownership  of  which  depends  on  the  iBnal  decree 
and  order  of  distribution  to  be  made  by  this  court.  By  the 
operation  of  the  decree  in  bankruptcy  against  Mahard,  all 
his  interest  in  the  premises,  at  the  time  of  filing  his  applica- 
tion, was  divested  from  him,  and  passed  to  and  vested  in 
his  assignee.  The  assignee,  therefore,  stands  in  the  posi- 
tion of  legal  owner  of  all  the  bankrupt's  estate,  and  is  also 
the  legal  representative  of  all  his  creditors.  Ascertaining 
there  were  numerous  and  conflicting  claims. and  liens  on 
the  large  real  estate  of  the  bankrupt,  and  having  reason  to 
believe,  as  alleged  in  the  bill,  that  some  of  these  were 
fraudulent  and  void,  as  being  in  contravention  of  the  bank- 
rupt law,  it  was  his  duty  to  institute  proceedings  to  test 
their  validity,  and  to  settle  the  priorities  of  such  as  should 
be  adjudged  valid.  This  court,  in  taking  jurisdiction  of  the 
case,  and  enjoining  further  proceedings  to  enforce  the  liens, 
divested  the  holders  of  these  liens  of  all  right  and  power  to 
interfere  with  the  property  to  which  the  incumbrances  at- 
tached, until  the  final  hearing.  Pending  the  suit  in  chan- 
cery, and  while  the  ii^junction  continued  in  force,  none  of 
the  parties  could  rightfully  exercise  acts  of  ownership  over 
the  property  in  controversy.  The  Lafayette  Bank,  though 
represented  as  having  a  prior  and  undisputed  lien  on  the 
farm,  could  not,  in  this  posture  of  the  case,  without  the 
sanction  of  this  court,  either  take  possession  of  the  property, 
or  give  to  another  a  valid  assent  to  take  possession. 
Neither  did  this  right  pertain  to  the  Buckinghams,  in  virtue 
of  their  judgment  and  levy — especially,  as  that  judgment  is 
distintly  alleged  to  be  void  under  the  bankrupt  law,  and 
as  it  is  one  of  the  objects  of  the  bill  to  procure  the  adjudi- 
cation of  this  court  on  that  point.  The  property  of  the 
bankrupt  may  be  justly  said  to  have  been  in  the  keeping  of 
the  law  from  the  time  of  issuing  the  iigunction,  and  the 
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rights  of  the  lien  holders  in  a  state  of  suspension  till  the 
final  hearing. 

It  would  seem,  that  under  these  circumstances^  the  Buck- 
inghams  are  not  in  the  rightful  possession  of  the  farm  in 
question;  and  it  is  equally  clear  that  the  case  made,  is  one 
in  which  a  court  of  chancery  should  exercise  the  power 
pertaining  to  it,  of  i^pointing  a  receiver.  All  the  lien 
holders,  as  well  as  the  general  creditors  of  the  bankrupt, 
Mahard,  have  an  interest  in  the  products  of  the  farm,  now 
under  the  control  of  the  Buckinghams,  and  also  in  the  rents 
and  profits  accruing,  pendente  lite;  and  there  is  great  pro* 
priety  in  placing  these  in  the  keeping  of  a  responsible  offi- 
cer of  this  court,  to  be  held  by  him,  subject  to  its  final  order. 
It  is  not  perceived  that  this  course  can,  by  any  possibility, 
iiyuriously  afiect  the  rights  of  any  of  the  parties  concerned. 
The  assignee,  as  the  representative  of  the  general  creditors, 
asserts  that  the  appointment  of  a  receiver  is  necessary. 
And,  althou^  the  fact  be  conceded  that  the  Buckinghams 
are  now  solvent,  and  i^dll  in  all  probability  be  able  to  re- 
spond hereafter  to  any  claim  that  may  be  set  up  against 
them,  growing  out  of  their  use  and  occupancy  of  the  pre- 
mises, yet,  will  it  be  proper  to  refer  the  numerous  other 
creditors  of  the  bankrupt  to  this  troublesome,  not  to  say 
doubtful,  remedy,  for  the  recovery  of  their  rights?  It  is 
impossible  to  foresee  what  change  may  take  place  in  the 
circumstances  of  the  Buckinghams  before  the  final  abjudi- 
cation of  the  rights  of  the  parties  concerned  in  this  suit.  If 
they  should,  in  the  intervening  time,  by  any  adverse  for^ 
tune,  become  insolvent,  the  parties  would  be  without  any 
remedy.  But,  if  no  such  change  shall  occur,  it  b  altogether 
probable  that,  after  the  termination  of  this  suit,  should  it  be 
adverse  to  their  claim,  further  Htigation  will  be  necessary 
to  ascertain  and  enforce  their  liability ;  and,  after  the  lapse 
it  may  be  of  years,  such  a  proceeding  would  be  attended 
with  serious  difficulties  and  embarrassments,  and  put  the 
rights  of  other  creditors  in  great  jeopardy. 
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The  court,  therefore,  entertain  no  doubt  that  the  case 
submitted  calls  for  the  exercise  of  its  discretionary  power  in 
the  appointment  of  a  receiver;  and  the  motion  of  the  com- 
plainant is,  accordingly,  granted. 


TosBANGs  &  Daki£ls  V.  Amsden  &  Chafmak. 

A  coart  will  aet  aside  an  award  of  arbitraton  for  misconduct,  or  where  thejr  hare 
decided  contrarj  to  law. 

Where,  on  the  hearing,  the  defendants  are  surprised  by  evidence,  and,  from  the 
«nexpected  absence  of  a  witness,  they  are  unable  to  explain  the  evidence — on  this 
being  shown,  the  arbitrators  should  have  given  time  to  produce  the  absent  witness. 

And  having  refused  this,  the  testimony  being  important,  it  is  ground  for  setting 
aside  the  award. 

Mr.  Parrish  and  Mr.  Beecher  appeared  for  the  plaintiffs. 
Mr.  Boalt  and  Mr.  WrigM  for  the  defendants. 

OPINION    OP   JUDGE   LEAVITT. 

After  the  institution  of  this  suit,  and  before  the  trial 
term,  the  parties  by  their  written  submission,  dated  the  3d 
of  May,  1644,  agreed  to  refer  the  matters  in  controversy  to 
arbitrators,  who  were  to  meet  within  ninety  days  from  the 
date  of  the  agreement,  on  ten  days  previous  notice  by 
either  party,  and  were  authorised  '^  to  hear  all  the  proofs 
and  allegations  of  the  parties,  in  relation  to  the  matters  in 
difference,  and  determine  the  same  as  shall  be  legal  and 
just."  It  was  also  agreed,  that  the  award,  having  been 
made  in  writing,  should  be  filed  by  the  successful  party,  who 
was  authorised  to  make  it  a  rule  of  this  court,  and  to  cause 
judgment  to  be  entered  thereon,  for  the  amount  of  damages 
and  costs  acyudged  to  be  paid.    The  arbitrators  met  in  pur- 
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suance  of  this  agreement;  and,  by  their  award,  dated  the 
20th  of  July  last,  report  that  there  is  due  from  the  defend- 
ants to  the  plaintiffs,  the  sum  of  seven  hundred  and  four 
dollars  and  ninety-one  cents. 

The  award  was  filed  in  this  court,  on  the  first  day  of  the 
present  term,  accompanied  with  a  notice  of  a  motion  for  a 
judgment  thereon.  And  on  the  same  day,  the  defendants 
filed  their  motion  for  a  rule  to  show  cause,  why  said  award 
should  not  be  set  aside. 

In  support  of  the  motion  to  set  aside  the  award,  it  is  in- 
sisted, that  the  defendants  were  deprived  of  an  opportunity 
to  present  all  their  testimony  at  the  hearing,  by  reason  of 
the  unexpected  absence  of  an  important  witness,  who  was 
prevented  by  sickness  from  attending;  and  that  the  arbi- 
trators unreasonably  refused  to  adjourn  or  postpone  the 
hearing,  for  the  purpose  of  enabling  the  defendants  to  pro- 
cure the  testimony  of  this  witness.  It  is  also  insisted,  that 
the  defendants  were  surprised  at  the  hearing,  by  the  unex- 
pected character  of  the  testimony  of  the  witness,  Hitch- 
cock; which  testimony,  it  is  alleged,  the  defendants  are 
able  to  contradict  and  disprove. 

Several  affidavits  have  been  read,  to  sustain  these  allega- 
tions, and  to  make  it  appear  that  great  injustice  has  been 
done  to  the  defendants,  by  the  award  of  the  arbitrators. 

To  understand  fully  the  matters  in  controversy  between 
these  parties,  and  the  bearings  of  the  affidavits,  on  the 
points  presented  for  the  decision  of  the  court,  it  will  be  ne- 
cessary to  refer  briefly  to  the  nature  of  the  claim  set  up  by 
the  plaintiffs,  and  which  it  was  the  object  of  the  present 
suit  to  enforce. 

The  facts  are  substantially  as  follows:  The  plaintiffs, 
being  citizens  of  the  state  of  New  York,  engaged  in  the 
business  of  manufacturing  flour,  made  advances  in  money, 
to  the  defendants,  who  are  commission  merchants  in  the 
state  of  Ohio,  for  the  purchase  of  wheat,  with  an  express 
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stipulation,  embodied  in  the  receipts  given  for  the  cash  so 
advanced,  that  the  wheat  was  to  be  purchased  at  specified 
prices.  It  appears,  that  some  time  after  these  advances 
were  made,  there  was  a  considerable  advance  in  the  price 
of  wheat,  and  that  the  defendants  continued  to  make  pur- 
chases at  these  prices,  though  above  the  prices  stipulated  in 
the  receipts;  and,  that  the  wheat  so  purchased  was  for- 
warded to,  and  received  by  the  plaintiffs,  who  credited  the 
defendants  therewith,  at  the  rates  mentioned  in  the  receipts, 
and  not  at  the  rates  actually  paid  by  them.  And  by  this 
mode  of  crediting  the  wheat,  a  considerable  balance  was 
found  due  to  the  plaintiffs.  It  was  claimed  by  the  defend- 
ants, that  one  Hitchcock,  who  was  a  general  agent  for  the 
plaintiffs  in  the  purchase  and  shipment  of  wheat,  was  fully 
apprised  that  the  defendants  were  purchasing  at  the  ad- 
vanced prices,  and  that  he  recognised  and  ratified  these 
purchases. 

It  will  be  apparent  from  the  foregoing  statement,  that 
the  important  question  to  be  decided  by  the  arbitrators  was, 
whether  the  agent  of  the  plaintiffs  had  authorised  or  as- 
sented to  the  purchases  made  by  the  defendants,  at  prices 
beyond  those  stipulated  in  the  receipts.  Such  authority  or 
assent,  on  the  part  of  their  agent,  would  be  obligatory  on 
the  plaintiffs,  and  would  entitle  the  defendants  to  a  credit 
at  the  rates  at  which  the  purchases  were  made.  And,  on 
the  other  hand,  without  such  authority  or  assent,  the  plain- 
tiffs could  rightfully  insist,  that  the  defendants  were  con- 
cluded by  the  prices  specified  in  the  receipts  they  executed. 

Do  the  facts  exhibited  in  the  afiidavits  in  support  of  the 
motion  to  set  aside  the  award,  prove,  that  owing  to  any 
improper  conduct  on  the  part  of  the  arbitrators,  the  de- 
fendants have  been  prevented  from  a  full  investigation  of 
the  important  fact  in  issue  between  the  parties,  and  that 
i]\justice  has  been  done  to  the  defendants  by  the  award? 

It  does  not  satbfactorily  appear  from  the  written  submis- 
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sion  of  the  parties,  whether  they  intended  this  reference  as 
at  common  law,  of  under  the  statate  of  Ohio.  It  may 
perhaps  be  regarded  in  either  aspect.  The  statute  rega- 
lating  arbitrations  does  not  take  away  the  common  law 
right  of  parties  to  arbitrate  their  controversies.  Wrighf  s 
Rep<  37.  It  is  clear,  however,  that  it  was  competent  for 
the  parties  to  refer  the  matters  in  controversy  between 
them  to  arbitrators,  under  the  statute.  The  right  of  statu- 
tory reference  is  not  confined  to  cases  in  which  no  suit  is 
pending.  The  first  section  of  the  statute  secures  to  "  all 
persons  who  shall  have  any  controversy,  or  controversies, 
except  when  the  possession  or  title  of  real  estate  may  come 
in  question,"  the  right  of  reference  to  arbitrators.  It  is 
equally  clear  that  parties  litigant  in  this  court,  in  any  case 
in  which  the  court  has  jurisdiction,  have  the  same  right  to 
refer  their  controversies,  as  if  the  case  was  pending  in  a 
state  court. 

For  the  present,  this  will  be  considered  as  a  proceeding 
under  the  statute  of  Ohio.  By  the  eleventh  section  of  that 
statute,  courts  are  authorised  to  set  aside  any  award  made 
under  it,  if  it  appear  that  it  has  been  obtained  by  fraud, 
corruption,  or  undue  means ;  or '^  that  the  arbitrators  have 
misbehaved." 

There  is  no  pretence  in  the  present  case,  that  the  award 
was  the  result  of  fraud,  corruption,  or  any  undue  means. 
And  viewed  as  a  statutory  reference,  it  cannot  be  set  aside, 
unless  tiie  arbitrators  have  been  guilty  of  some  misbehaviour. 
The  statute  does  not  define  what  shcdl  constitute  such  mis- 
behaviour on  the  part  of  the  arbitrators,  as  will  be  sufficient 
to  invalidate  their  award;  but  it  is  clear  the  award  may  be 
liable  to  objection  on  this  ground,  in  a  case  involving  no 
moral  turpitude,  or  wilful  misconduct  on  the  part  of  the 
arbitrators.  If,  while  acting  in  perfect  good  faith,  they 
have  mistaken  or  misapprehended  their  duty,  and  injury 
or  ix^justice  have  resulted  therefirom  to  either  of  the  parties, 
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it  i0  competent  for  the  court  to  which  the  award  is  retumed, 
to  remedy  the  evil  by  setdng  it  aside,  and  opening  the  con- 
troversy for  a  rehearing. 

The  exception  taken  to  the  conduct  of  the  arbitrators  in 
diis  case,  is  founded  mainly  on  the  allegation,  that  they  un- 
reasonably refused  to  postpone  the  hearing,  under  drcum- 
stances  in  which  it  is  insisted  it  was  plainly  their  duty  to 
have  done  so.  And  if  this  allegation  is  sustained,  it  affords 
a  sufficient  ground  for  the  interposition  of  this  court,  in  the 
manner  sought  for  by  the  defendants. 

The  facts  disclosed  in  the  affidavits  bearing  on  this  point, 
will  be  briefly  noticed. 

The  defendant  Amsden,  in  his  affidavit,  states  that  he 
considered  Charles  P.  Davis  as  a  material  witness  on  the 
trial,  and  that,  previous  to  the  trial,  he  had  obtained  from 
him  a  promise  to  attend.  He  also  states,  that  when  the 
arbitrators  and  parties  met,  and  before  the  hearing  com- 
menced, he  made  known  the  fact  to  the  arbitrators,  that 
Davis  was  an  important  witness  for  ^him,  and  that  he  had 
reason  to  expect  his  attendance  before  the  termination  of 
the  trial ;  and  virith  that  expectation,  he  consented  that  the 
hearing  should  commence  in  the  absence  of  the  expected 
witness.  It  appears  from  the  affidavits  of  others,  that  when 
die  trial  had  proceeded  for  about  an  hour,  the  defendant 
Amsden  received  the  information,  by  a  person  who  then 
arrived  at  the  place  of  trial,  that  the  absent  witness  would 
not  be  able  to  attend,  on  account  of  sickness.  And  a  mo- 
tion was  immediately  made  for  the  a4Journment  of  the 
trial,  on  the  ground  of  the  unavoidable  absence  of  the  wit- 
ness Davis;  but  the  arbitrators  overruled  this  motion,  de- 
cided that  the  trial  should  then  proceed,  and  made  up  their 
award,  vrithout  giving  the  defendant  an  opportunity  of  in- 
1it>duoing  Davis  as  a  witness. 

The  affidavit  of  Davis  is  before  the  court.    He  corrobo- 
rates the  statement  of  Amsden,  as  to  his  previous  promise 
05 
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to  attend  the  trial,  and  eaya  it  was  his  purpose  to  attend, 
and  that  sickness  alone  prevented  him  from  doing  so. 

Davis  also  sets  forth  in  his  affidavit,  that  during  the  time 
the  defendants  were  purchasing  wheat  for  the  plaintiffs, 
he  was  clerk  for  Chapman  &  Harkness,  and  that  they  pur- 
chased wheat  for  Hitchcock  as  the  agent  of  plaintiffs,  widi 
funds  received  from  the  defendants,  for  which  the  agent 
allowed  Chapman  &  Harkness  the  highest  market  price, 
and  very  considerably  above  the  prices  stipulated  in  the 
receipts,  given  by  the  defendants  to  the  plaintiffs. 

The  facts  to  which  Davis  would  have  testified,  if  present 
at  the  trial,  show  clearly  that  he  was  properly  regarded  as 
a  material  witness  for  the  defendants,  and  that  his  testi- 
mony might  have  produced  a  result  different  from  that  to 
which  the  arbitrators  arrived :  for  it  is  impossible  to  resbt 
the  conclusion,  that  the  evidence  of  Hitchcock  to  the  effect 
that  he  had  not  authorised  the  defendants  to  pay  the  ad- 
vanced prices  for  wheat,  and  had  not  given  his  assent  to 
the  purchases  made  at  such  prices,  had  a  controlling  influ- 
ence on  the  minds  of  the  arbitrators,  in  making  their  award. 
And  any  testimony  contradictory  of  that  given  by  Hitch- 
cock, on  this  material  point  in  the  controversy  between 
these  parties,  could  not  be  otherwise  than  important  to  the 
defendants.     Though  it  may  not  have  been  sufficient,  in 
the  judgment  of  the  arbitrators,  to  overthrow  and  set  aside 
the  statement  of  Hitchcock,  yet  if  it  would  have  conduced 
to  that  result,  it  was  the  right  of  the  defendants  to  have 
the  benefit  of  it;  and  that  they  were  deprived  of  it,  after 
die  use  of  reasonable  diligence  to  obtain  it,  and  without 
any  default  on  their  part,  affords  a  just  ground  of  com- 
plaint. 

That  the  arbitrators  possessed  the  power  to  acyoum  fronk 
time  to  time,  as  they  should  deem  necessary  to  the  investi- 
gation of  the  merits  of  the  controversy  between  these  par- 
ties, cannot  be  disputed.    And  it  was  a  matter  of  obvious 
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justice  and  propriety  to  exercise  this  power,  if,  from  any 
cause  not  attributable  to  negligence,  either  party  was  pre- 
vented, at  the  time  set  for  the  hearing,  from  producing  ma- 
terial testimony. 

So  far  as  any  authorities  have  been  found,  bearing  upon 
this  point,  they  sustain  the  position,  that  the  refusal  of  the 
arbitrators  to  grant  a  postponement  in  this  case  is  a  good 
ground  for  setting  aside  their  award,  and  opening  the  case 
for  another  investigation.  In  Vol.  1st,  Am.  Com.  Law,  page 
470,  an  abstract  is  given  of  the  case  of  Coryell  v.  Corydl^ 
reported  in  Coxe's  N.  J.  Rep.  385,  in  which  the  court  say, 
'*  if  the  arbitrators  refuse  a  request  for  an  adjournment, 
founded  on  sufficient  reasons,  and  offered  at  a  proper 
«eason,  it  is  a  good  ground  for  vacating  an  award." 

It  is  also  urged,  bjr  a  ground  for  setting  aside  the  award, 
diat  llie  defendants  were  surprised  at  the  hearing,  by  evi- 
dence which  they  could  not  reasonably  anticipate,  and 
which  they  were  not  prepared  to  rebut. 

It  may  be  questioned  whether,  viewing  this  as  a  mere 
statutory  reference,  the  award  is  open  to  any  exceptions, 
not  specified  in  the  statute.  But  as  the  allegation  of  sur- 
prise at  the  trial  is  closely  connected  with  the  refusal  of  the 
arbitrators  to  grant  an  i^journment,  it  will  not  be  improper 
to  notice  it 

It  is  laid  down  in  the  books,  that  awards  are  put  upon 
the  same  footing  as  verdicts  at  law;  and  the  reasons  which 
will  induce  a  court  to  grant  a  new  trial,  will  prevail  on  an 
application  to  set  aside  an  award.  1  Am.  Com.  Law,  464; 
and  the  authorities  there  cited.  And  in  Tidd's  Prac.  (New 
Ed.)  841,  the  doctrine  is  assefrted  as  applicable  to  the  Eng- 
lish  courts,  that  on  an  affidavit  that  the  party  has  procured 
new  evidence  since  the  reference,  and  that  there  was  some 
surprise  at  the  hearing,  against  which  he  could  not  be  re- 
quired to  guard,  a  new  hearing  will  be  granted. 

Do  the  facts  disclosed  in  the  affidavits  bring  this  case 
within  these  principles? 
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The  defendant  Aniaden  states  in  his  affidavit,  he  was 
not  aware,  till  the  trial,  that  Hitchcock  would  deny  the 
authority  given  to  purchase  wheat  at  the  advanced  niaiket 
prices,  and  was,  therefore,  not  prepared  to  prove  this  fact- 
He  also  states  that  he  has  been  informed  since  the  trial, 
that  he  can  prove  the  admissions  of  Hitchcock,  that  such 
authority  was  given,  but  was  not  aware  of  this  testimony 
before  or  at  the  trial.  And  the  affidavits  of  several  wit* 
nesses  are  produced,  from  whose  statements  the  implication 
is  strong,  that  the  agent  Hitchcock  was  apprised  of  the 
priees  paid  by  the  defendants  for  wheat,  and  gave  hia  sanc- 
tion to  the  purchases. 

For  the  purposes  of  this  motion,  the  facts  stated  in  the 
affidavits  being  uncontradicted,  are  to  be  taken  as  true. 
Amsden  asserts  positively,  that  he  wm  authorised  by 
Hitchcock  to  give  the  increasing  market  prices  for  wheat. 
He  prepared  for  the  trial,  under  a  belief  that  the  agent  of 
the' plaintiffs  would  not  deny  this  fact.  His  denial,  there^ 
fore,  was  a  surprise  upon  him;  against  which  he  could  not, 
under  the  circumstances  of  the  case,  be  expected  to  guard; 
and  which,  in  the  judgment  of  the  court,  affords  an  addi- 
tional reason  for  giving  to  these  parties  another  opportuni^ 
to  investigate  the  matters  in  controversy  between  them. 

Courts  reluctantly  interfere  to  set  aside  the  verdict  of 
triers,  appointed  by  parties  to  settle  their  disputes.  They 
will  not  do  so  from  the  mere  fact  that  these  triors  have 
arrived  at  a  different  result  from  that  to  which  the  court 
would  have  been  conducted  from  the  evidence  adduced; 
nor  will  they  ordinarily  disturb  ^an  award,  on  the  ground 
tiiat  the  arbitrators  have  mistaken  the  law;  but  where,  in  a 
proper  case  made,  they  have  refused  a  postponement ;  or  a 
party  has  been  surprised,  without  any  default  on  hia  aide, 
by  unexpected  evidence  at  the  hearing;  so  that  the  facts <^ 
the  case  have  not  been  fully  presented  to  the  arbitrators, 
and  a  reasonable  ground  of  suspicion  is  afforded  that 
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ample  justice  has  not  been  done,  it  is  a  matter  of  the  most 
obvious  propriety^  to  give  an  opportonity  {or  a  re-trial. 

In  the  present  case,  less  repugnance  is  felt  to  setting 
aside  this  award,  from  the  consideratiem  of  the  fact,  that  if 
the  plaintiffs'  demand  is  a  just  and  equitable  one,  it  will  not 
be  hazarded  by  this  course,  as  they  will  have  the  amplest 
opportunity  of  reasserting  and  establishing  it,  on  a  second 
trial.  On  the  other  hand,  if  judgment  is  now  entered  on  the 
award,  the  defendants  will  be  forever  concluded  thereby; 
and  if  founded  on  iiyustice,  the  law  affords  no  remedy,  as 
die  case  cannot  be  taken  by  appeal  or  writ  of  error  to  any 
other  tribunal,  for  trial  or  revision. 

The  award  is,  therefore,  set  aside.  And  the  defendants 
a^i^idged  to  pay  the  costs  of  the  arbitration. 


SuAocm  t;.  Wishaet. 

Frand  may  b«  lat  up  as  a  deiance  by  the  maker  agaimt  the  payee  of  a  note. 

The  same  defence  may  be  made  agaioat  an  aMigoee  who  had  notice  of  the  fraud 
before  the  auignment. 

Grit  may  be  let  np  by  an  assignee  after  the  note  was  dnei  or  if  assigned  withoni 
consideration. 

Bat  against  a  bonajide  assigneet  for  a  iralnable  consideration,  before  the  note  was 
dne,  snch  a  defence  cannot  be  made. 

Mr.  Starr  appeared  for  the  plaintiff. 
Messrs.  Spalding  and  Chase  for  the  defendant. 

•  • 

OPINION  OF  JUDGE  LBAVrFT. 

This  suit  was  brought  by  the  plaintiff  as  the  indorsee  of 
two  promissory  notes,  each  for  the  sum  of  S  066.66,  dated 
Hkd  38d  of  August,  1888,  drawn  by  the  defendant,  payable 
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to  the  order  of  Joseph  H.  Benham,  at  the  Franklin  Bank  of 
Cincinnati;  one,  due  in  twelve — ^the  other,  in  eighteen 
months  from  date. 

The  defendant  set  up,  as  a  defence  to  the  action,  that 
these  notes  were  obtained  by  fraud,  and  without  considera- 
tion; and  that  they  were  transferred  to  the  plaintiff  after 
maturity,  and,  therefore,  in  a  suit  in  his  name,  are  subject 
to  the  same  exceptions,  and  open  to  the  same  defence,  as  if 
sued  in  the  name  of  the  payee. 

The  material  facts  proved  were  as  follows :  In  the  early 
part  of  August,  1838,  Benham,  the  payee  of  the  notes,  then 
being  the  editor  and  publisher  of  a  newspaper  at  Cincin- 
nati, called  the  Kentucky  and  Ohio  Journal,  wrote  to  the 
defendant,  residing  at  St.  Clairsville,  in  this  state,  expressiug 
his  desire  to  sell  the  paper,  and  advising  the  defendant  to 
purchase  it,  for  his  son,  a  printer.  In  this  letter,  Benham 
gave  a  very  favorable  account  of  the  condition  and  pros- 
pects of  the  paper,  representing,  among  other  things,  that 
there  were  then  about  fourteen  hundred  paying  subscribers 
In  the  county,  besides  several  hundred  in  the  city;  and,  as- 
suring him,  that  five  hundred  subscribers  could  be  at  once 
obtained,  in  the  city,  to  a  daily  paper;  and,  that  the  con- 
cern could  be  made  worth  eight  or  ten  thousand  dollars 
per  annum. 

Soon  after  the  receipt  of  this  letter,  the  defendant  visited 
Cincinnati;  and,  aft;er  examining  the  office-book,  subscrip- 
tion list,  &c.,  purchased  one  half  of  the  paper,  at  two 
^thousand  dollars,  and  executed  the  two  notes  above  de- 
scribed, together  with  another,  not  now  in  controversy. 
The  notes  were  drawn  in  the  usual  form  of  joint  and  seve- 
ral notes,  commencing,  we  or  either  of  us  promise^  &c. ;  and 
it  was  the  intention  of  the  parties  that  the  name  of  the 
defendant's  son  should  be  added,  but  they  were  never  exe- 
cuted by  him. 

It  is  proved,  by  Mr.  Fisher,  a  witness  for  the  defendant, 
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that,  a  few  days  after  the  above  sale,  he  purchased  from 
Benham  the  other  half  of  the  concern,  at  one  thousand  dol- 
lars. This  witness  states,  that  he  was  induced  to  make 
this  purchase  by  the  flattering  representations  of  Benham  as 
to  the  patronage  and  prospects  of  the  paper;  that  he  soon 
became  satisfied  these  representations  were  false  and  de- 
ceptive ;  that,  in  fact,  the  entire  subscription  list,  including 
exchanges,  did  not  exceed  twelve  hundred  names ;  that  the 
paper  was  unpopular,  and  subscribers  were  constantly  or- 
dering discontinuances,  while  many,  to  whom  the  papers 
were  sent,  refused  to  take  them  from  the  post-of&ces.  This 
witness  gives  it  as  his  opinion,  that  the  whole  number  of 
paying  subscribers  did  not  exceed  four  hundred;  that  to  one 
acquainted  with  the  true  condition  of  the  paper,  it  could  not 
have  been  sold  for  five  hundred  dollars ;  and  that  its  patron- 
age did  not  justify  the  continuance  of  its  publication.  He 
published  it  for  a  few  weeks,  when  it  was  discontinued,  and 
united  with  and  merged  in  another  paper.  He  also  states, 
that  it  was  impossible,  at  the  time  of  the  defendants  pur- 
chase, by  any  investigation,  to  ascertain  the  real  state  of 
the  paper. 

The  witness  also  states,  that  neither  the  defendant,  or  his 
son,  took  possession  of  the  concern,  or  in  any  way  exercised 
any  acts  of  ownership  or  control  over  it;  and  that  the  con- 
tract for  its  purchase  was  abandoned  a  few  days  after  the 
date  of  the  notes. 

To  repel  the  inference  of  fraud,  from  the  foregoing  facts, 
the  plaintifi*  introduced  Mr.  Flinn  as  a  witness,  who  testi- 
fied that,  at  the  time  of  the  sale  to  the  defendant,  he  was 
in  the  employment  of  Benham,  as  a  clerk  in  the  newspaper 
oflice ;  that  he  gave  the  defendant  all  the  aid  in  his  power, 
in  examining  the  books  and  subscription  list ;  that  Benham 
was  not  a  practical  printer,  and  referred  the  defendant  to 
persons  employed  in  the  office  for  information  concerning 
the  paper.    This  witness  also  says,  he  considered  the  sub- 
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acription  list  a  good  one;  but  that,  in  his  opinioa,  Benham 
had  lost  money  by  the  publication  of  the  paper. 

It  appears  that  Benham  died  in  the  summer  of  1839.  It 
IB  in  proof,  that  the  plaintiff  is  the  brother  of  Mrs.  Benham, 
and  is  now,  and  has  been  for  eight  or  ten  years,  the  consul 
of  the  United  States,  at  Rio  Janeiro.  There  is  no  evidence 
that  he  has  been  in  the  United  States  since  the  date  of  the 
notes;  or  that  he  ever  saw  the  notes,  or  paid  any  consider* 
ation  for  them. 

It  does  not  appear  from  the  evidence  at  what  time  they 
were  endorsed  by  Benham.  Doctor  Lokin,  whose  depori- 
tion  has  been  read,  says,  that  in  the  year  1839,  and  shortly 
prior  to  Benham's  death,  he  had  some  conversation  witii 
him  in  relation  to  these  notes.  This  was  after  one  of  the 
notes  had  become  due. 

Upon  the  law  applicable  to  the  case,  the  coort  charged 
the  jury  as  follows : 

It  is  a  well  settled  principle,  that  in  a  suit  by  the  payee 
against  the  maker  of  a  promissory  note,  the  latter  may  set 
up,  as  a  legal  ground  for  refusing  payment,  that  it  had  its 
inception  in  fraud ;  or,  that  there  has  been  a  total  failure  of 
the  consideration  for  which  the  note  was  given.  It  is 
equally  well  settled,  that  where  a  negotiable  note  is  in- 
dorsed, before  it  become  due,  either  in  payment  of  a  pre- 
existing debt,  or  for  a  good  oonsidwation  paid,  without 
notice  of  any  fraud  in  its  origin  or  execution,  the  indorsee 
is  regarded  as  an  innocent  holder;  and,  as  against  him,  the 
maker  cannot  set  up  fraud,  as  a  defence.  This  doctrine 
has  been  long  established  by  the  dijudication  of  the  courts 
in  this  country  and  in  England,  and  is  based  upon  the  hy- 
pothesis, that  the  interests  of  a  eonmiercial  commuBity 
require  that  every  possible  facility  should  be  afforded  to 
the  free  and  unobstructed  circulation  of  negotiable  paper. 

Buty  if  a  note  is  negotiated  after  maturity,  the  indorsee 
receives  it  sutiject  to  all  the  ii|^ts  and  equities  exiatiiig  be- 
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tween  the  payee  and  the  maker,  before  the  indorsement 
The  fact  that  the  note  is  overdue,  and  thos  dishonored  bj 
non  payment,  is  sufficient  to  put  the  ixkdorsee  on  hitf  gnard; 
and  if  he  takes  it,  he  does  so  at  his  periL  He  occupies  the 
same  position  as  the  payee;  and  any  defence  that  the 
maker  eould  assert  as  against  the  payee,  may  be  set  up 
against  the  ind^^tee. 

The  first  important  inquiry  arising^  in  this  case  is,  whether 
a  firaud  was  practised  upon  the  defendant  by  Benham,  in 
the  sale  of  the  newspaper  to  the  defendant.  It  is  insisted 
by  tilie  counsel  for  the  defendant,  that  Benham's  letter,  in 
connection  with  the  testimony  of  the  witness  Fisher,  clearly 
establishes  the  fraudulent  conduct  of  Benham  in  this  trans- 
action. On  this  point,  it  will  be  sufficient  to  remaik,  that 
If  the  endence  satisfies  the  jury  tiiere  was  a  wilftil  sup« 
pression,  or  a  false  statement,  of  any  material  facts,  in  re*^ 
ference  to  the  actual  condition  or  future  prospects  of  the 
printing  establishment,  calculated  to  mislead  and  deceive 
the  defendant,  and  which  infiueneed  his  mind  in  making 
the  purchase  and  giving  the  notes  in  question,  Benham 
was  guilty  of  a  fi«ud«  It  is  contended  on  the  part  of  the 
pladntifi*,  that  the  testimony  of  the  witness  Fhnn  repels  tlie 
pre8mBpti<m  of  any  fraudulent  design  on  the  part  of  Ben* 
ham,  and  shows  that  the  defendant  did  not  only  rely  on  flie 
statements  and  representaticms  contained  in  Benham's  let- 
ter, but,  after  a  personal  examination  of  the  office,  and  from 
information  derived  from  other  sources,  entered  into  the 
contract,  and  executed  the  notes. 

Applying  the  law,  as  stated  by  the  court,  it  will  be  Ibr 
the  jury  to  dedkle,  whether  the  imputation  of  fraud  rests 
Wftm  the  conduct  of  Benhant. 

If  the  jury  shall  be  led  to  the  conclusion^  that  Ae  evi- 
dence merely  establishes  the  fact,  that,  in  agreeing  to  pay 
two  thousand  dollars  for  an  interest  of  one  half  in  the  news- 
paper, the  defendant  unwisely  and  inconsiderately  gave  his 
66 
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assent  to  a  hard  bargain,  this  will  not  be  sufficient  to  im- 
peach these  notes.  That  the  owner  of  property  has  insisted 
upon,  and  the  buyer  has  agreed  to  give,  an  exorbitant 
price  for  it,  will  not,  in  the  absence  of  fraud  or  unfair  deal- 
ing, vitiate  the  contract.  It  is  true,  an  entire  failure  of  the 
consideration  for  which  a  note  is  given,  is  a  legal  bar  to  a 
recovery  upon  it;  but  a  failure  in  part  only  of  the  consider- 
ation, will  not  protect  the  maker  from  liability. 

If  the  jury  shall  believe  the  transaction  to  be  infected 
with  fraud,  another  important  inquiry  will  present  itself  for 
their  consideration,  namely,  were  these  notes  indorsed  to 
the  plaintiff,  in  the  usual  course  of  business,  and  before  they 
arrived  at  maturity.  If  thus  indorsed,  in  accordance  widi 
the  law  already  stated,  the  plaintiff  is  an  innocent  holder, 
and  is  not  chargeable  with  the  consequences  of  any  fraud 
attaching  to  them  in  their  inception. 

The  absence  of  the  plaintiff  from  the  United  States,  and 
the  want  of  testimony  on  his  part,  proving  any  business 
transactions  between  him  and  Benham,  are  ui^ed  by  the 
counsel  for  the  defendant,  as  sustaining  the  presumption 
that  the  notes  were  not  transferred  in  the  usual  course  of 
business.  And  the  testimony  of  Dr.  Lukin,  it  is  insisted,  is 
sufficient  to  conduct  the  jury  to  the  conclusion,  that  the 
notes  were  over  due  when  indorsed  by  Benham;  at  least, 
that  they  were  in  his  possession  and  under  his  control,  till 
after  they  arrived  at  maturity.  If  the  jury  shall  think  this 
conclusion  warranted  by  the  evidence,  they  may  properly 
presume  the  plaintiff  received  the  notes  on  the  credit  of 
the  indorser;  and  if  so,  he  stands  in  the  situation  of  the 
payee.  And  any  defence  which  could  be  set  up  in  an  ac- 
tion against  the  payee  is  available  in  a  suit  by  the  indorsee. 

[The  jury  returned  a  verdict  for  the  defendant.] 
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Bbooks  &  Morris  v,  Stollet. 

The  CircQit  Coart  of  the  United  States  has  no  jurisdiction  to  enforce  the  specific 
execution  of  a  contract  for  the  use  of  a  patent  right,  where  the  parties  live  in  the 
state  where  suit  is  brought:  but  they  maj,  by  injunction,  protect  the  right  of  the 
patentee  or  his  assignee  from  infringement. 

If  a  license  to  use  a  patented  machine  be  conditional,  the  conditions  must  be  per- 
formed, or  there  can  be  no  right  to  the  use. 

The  use  of  the  machine,  under  «ach  circumstances,  is  an  infringement,  and  may 
be  injoined. 

There  is  no  pretence  of  right,  under  the  license,  in  such  a  case,  and  the  question 
must  be  considered  as  though  no  license  had  been  granted. 

When  a  license  to  use  a  patented  planing  machine  was  granted,  on  rendering  a 
weekly  account  of  the  boards  planed,  and  paying  on  each  thousand  feet  planed 
one  dollar  and  twenty-five  cents,  and  other  conditions,  the  payment  must  be  made 
weekly,  &c.,  to  authorise  the  use.  Any  alleged  failure  by  the  patentee  or  hta 
•seignee,  under  the  contract  of  license,  will  not  authorise  the  use,  unless  the  defend- 
ant has  done  erexy  thing  in  his  power  to  perform  the  contract.  In  such  a  case  there 
is  no  adequate  remedy  at  law. 

As  the  defendant  justifies  under  the  license,  he  must  show  the  performance  of  the 
conditions  of  the  grant. 

A  party  claiming  a  right  under  a  contract,  must  take  it  as  agreed  to  by  the  parties. 

Equity  will  direct  the  cancelment  of  a  contiact  for  fraud  or  mistake,  but  it  cannot 
aher  the  contract. 

Jnriadiction  being  |u:quired,  on  the  ground  of  infringement,  the  court  may  settle 
other  matters  between  the  parties  in  the  case,  which  do  not  alTord  original  ground 
of  jurisdiction. 

The  defendtot  will  be  injoined  except  on  the  terms  of  the  license. 

Under  the  circumstances,  the  failure  of  (he  defendant  cannot  be  considered  as  an 
abandonment  of  the  license. 

Messrs.  Wright  S^  Coffin  for  the  complainants. 
Mr.  Walker  for  the  defendant. 

OPQflON  OF  JUBOB  MCLEAN. 

This  is  an  application  at  Chambers  for  an  iigunction  to 
restrain  the  defendant  from  using  a  certain  planing  machine, 
claimed  by  the  complainants  under  Woodworth's  patent. 
In  their  bill,  the  complainants  set  out  the  obtainment  of  the 
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original  patent  by  Woodworth,  and  the  renewal  of  it  by 
his  administrator,  the  16th  November,  1642,  all  of  which 
proceedings  are  alleged  to  be  formal  and  valid:  and  they 
further  state  that  they  are  the  assignees  of  the  patent  for 
Hamilton  county,  Ohio,  and  other  territory,  as  specified  in 
the  assignment;  that  in  the  above  county,  they  have  had 
for  a  long  time  the  machine  in  operation,  and  that  the 
defendant,  having  full  knowledge  of  this,  applied  for  a 
license  to  run  said  machine  in  Hamilton  county,  which  was 
granted  by  the  complainantB,  agreeably  to  the  terms  of  a 
sealed  contract,  dated  the  11th  of  September,  1843;  Uiat, 
by  the  contract,  defendant  bound  himself  to  pay  to  the 
complainants  one  doUcur  and  twenly-five  cents  for  every 
thousand  feet  of  boards  he  should  plane,  to  be  paid  on 
Monday  of  every  week,  and  that  he  should  render  an  ac- 
count, if  required,  under  oath,  and  also  should  keep  books, 
to  which  the  complainants  should  have  access,  and  in  which 
the  boards  planed  should  be  entered;  that  the  defendant 
should  require  payment  in  cash  before  the  boards  planed, 
except  those  planed  for  himself,  should  be  taken  out  of  his 
possession ;  that,  for  a  short  time,  the  defendant  complied 
with  the  contract  by  making  payment,  &c.,  but  for  some 
time  past  he  has  utterly  refused  to  make  the  stipulated 
payments  to  the  complainants,  and  in  other  respects  has  re- 
fused to  be  governed  by  the  contract,  although  he  still 
continues  to  run  the  machine ;  and  on  this  ground  an  in- 
junction is  prayed,  &c. 

The  defendant  admits  the  obtainment,  renewal  and  as- 
signment of  the  patent,  as  stated  by  the  complainants ;  but 
he  denies  the  validity  of  the  renewed  patent.  He  denies 
that  he  has  refused  to  render  an  account  of  the  plank  planed, 
or  that  he  has  rendered  a  false  account.  His  books,  he  al- 
leges, have  always  been  accessible  to  the  o<HnplainantB, 
but  he  admits  the  failure  to  make  payment,  and  he  avers 
that  the  complainants  have,  in  several  respects,  violated 
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the  contract  on  their  part;  that  he  was  deeeived  as  to  the 
import  of  certain  parts  of  the  contract,  &c.,  and  he  insists 
that  the  complainants  have  ample  remedy  at  law,  &c.  The 
application  is  made  on  the  bill  and  contract  referred  to ; 
and  on  these  it  most  be  considered,  in  connection  with  the 
answer. 

In  the  argument,  an  objection  is  made  to  the  jimsdiction ; 
and  this  will  be  first  examined. 

It  is  suggested,  that,  as  the  whole  controversy  in  the  case 
arises  under  the  contract  of  license,  the  parties  to  which 
being  citizens  of  this  state,  the  federal  court  cannot  take 
jurisdiction.  This  objection  would  be  unanswerable,  if.  no 
right  were  involved  in  the  controversy,  except  what  arises 
out  of  the  contract:  as,  for  instance,  the  circuit  court  could 
take  no  jurisdiction  under  the  contract,  of  an  action,  merely 
to  recover  the  sums  agreed  to  be  paid  by  the  defendant; 
bat,  in  ihe  present  aspect  of  the  case,  it  is  not  limited  to  the 
contract.  The  complainants  set  up  their  right  under  the 
patent,  and  allege  that  the  defendant  is  infringing  that 
right;  that  the  license  affords  no  justification  whatever  to 
the  defendant.  The  right  then  of  the  complainants  to  an 
injunction,  is  not  founded  by  them  on  the  contract,  but  on 
the  assignment  of  the  patent.  If  the  object  of  the  bill  were 
merely  to  enforce  a  specific  execution  of  the  contract,  the 
Circuit  Court  of  the  United  States  could  exercise  no  juris- 
diction in  the  case. 

It  must  be  admitted  that  the  contract  constitutes  an  im- 
portant part  of  the  case.  Except  on  the  ground  that  the 
patent  is  Invalid,  under  which  the  complainants  claim,  there 
is  no  pretence  of  right  by  the  defendant  to  use  the  machine, 
unless  he  derives  it  from  the  contract.  In  this  view,  the 
contract  must  be  considered  as  a  license  to  the  defendant, 
and  its  terms  must  be  construed. 

As  the  validity  of  Woodworth^s  patent,  and  the  assign- 
ment to  complainants,  as  far  as  regards  the  right  to  an 
iiyunction,  has  been  heretofore  considered  and  decided,  on 
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this  motion  tbat  question  will  not  be  examined.  It  may  not 
be  improper,  however,  to  suggest,  whether  the  defendant, 
having  acknowledged  the  validity  of  the  complainants'  right, 
under  his  hand  and  seal,  is  not  estopped  now  from  denying 
it.  If  in  this  admission  he  was  misled,  and  on  that  ground 
contends  that  he  is  not  bound  by  it,  he  must  repudiate  the 
contract,  and  claim  nothing  under  it.  He  cannot  claim  that 
part  of  the  contract  which  maybe  favorable  to  his  interests, 
and  reject  that  which  operates  against  him. 

The  defendant  admits  that  he  has  failed  to  make  pay- 
ment, which  is  the  important  fact  of  the  agreement,  as  it 
constituted  the  only  motive  which  the  complainants  could 
have  had  to  enter  into  the  agreement.  But  as  the  weekly 
payments  may  be  enforced  at  law,  it  b  contended  that  the 
remedy  is  at  law,  and  not  in  equity.  Whatever  right  the 
defendant  can  have  to  run  the  machine,  arises  under  the 
contract;  and  the  payment  of  the  consideration  is  the  foun- 
dation of  that  right.  Can  he  claim  a  benefit  under  a  contract 
which  he  has  refused  to  perform? 

The  defendant  by  the  agreement  was  to  use  the  machine, 
in  the  language  of  the  writing,  ^'on  conditions  hereinafter 
mentioned."  The  weekly  payments,  planing  for  cash  only, 
no  credit,  &c.,  &c.,  being  stated,  the  contract  proceeds: 
"  now  in  consideration  of  the  propositions  aforesaid,  to  wit, 
that  the  said  John  StoUey  shall  pay  said  Brooks  &  Morris 
one  dollar  and  twenty-five  cents  for  each  and  every  thou- 
sand feet  of  boards  he  may  plane,  payable  on  Monday  of 
every  week,  &c.,  and  shall  do  the  other  things  stipulated, 
the  said  Brooks  &  Morris  license  said  StoUey  the  right  of 
running  eitiier  of  his  two  machines,  provided  he  does  not  run 
both  at  the  same  time,  &c.,  and  provided  also  he  shall  keep 
and  perform  on  his  part  all  the  stipulations  aforesaid.^' 

Now  the  terms  of  the  contract  make  the  performance  of 
its  stipulations  by  the  defendant  a  condition  to  his  con- 
tinued use  of  the  machine;  and  if  the  words  of  the  contract 
did  not  import,  and  indeed  clearly  sustain  this  view,  equi- 


APRIL  TERM,  1845.  527 

Brooks  &  Morris  «,  StoUej. 

table  considerations,  arising  from  the  nature  of  the  contract, 
would  require  such  a  construction  of  it.  The  payment  is 
to  be  made  weekly.  Could  any  reasonable  construction  of 
the  contract  give  the  right  to  run  the  machine  by  the  defend- 
ant, in  default  of  such  payment?  The  frequent  settlement 
and  payments  show  that  longer  indulgence  was  not  intend- 
ed by  the  parties,  and  that  a  remedy  at  law  would  be  no 
adequate  relief  to  the  complainants.  To  enforce  the  pay- 
ments by  legal  meanp,  would  require  a  weekly  suit;  and 
this  would  subject  the  complainants  to  inconvenience,  delay 
and  expense,  which  would  nearly,  if  not  quite,  be  equal  to 
the  amount  recovered.  Such  a  construction  of  the  agree- 
ment would  be  as  inequitable  as  the  remedy  proposed  would 
be  inadequate. 

If  the  defendant  claims  any  right  under  the  contract,  he 
must  show  that  he  has  done  every  thing  on  his  part,  which 
in  equity  he  can  be  required  to  do,  to  entitle  him  to  the  right 
asserted.  He  has  a  license  to  use  the  machine  on  certain 
conditions;  but  it  does  not  follow  that  he  may  use  it  without 
conditions.  The  alleged  violation  of  the  contract  by  the 
complainants,  does  not  help  the  equity  of  the  defendant. 
He  asks  a  specific  execution  of  the  contract,  for  he  justifies 
under  it.  Can  he  do  this  on  the  ground  that  the  complain- 
ants have  given  a  license  to  others  to  use  Woodworth's 
patent,  in  violation  of  the  agreement?  In  admitting  his 
failure  to  make  the  weekly  payments,  he,  in  effect,  admits 
that  he  has  done  nothing  to  entitle  him  to  the  use  of  the 
machine. 

The  complainants,  in  the  close  of  the  contract,  reserve 
the  right,  under  certain  circumstances,  to  give  other  licenses. 
This  the  defendant  avers  was  not  understood  by  him,  and 
that  he  was  overreached  by  it.  If  the  defendant  be  dissatis- 
fied with  the  contract,  he  has  only  to  abandon  it.  He  is 
under  no  obligation  to  run  the  machine.  But  if  he  do  run 
it,  he  must  conform  to  the  conditions  on  which  the  right  to 
do  so  was  granted. 
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The  complainants  invoke  the  aid  of  equity,  not  to  deoree 
a  specific  execution  of  the  contract^  bat  to  protect  their 
rights  as  assigpaees  of  the  patent.  This  right  they  allege 
has  been  infringed.  The  defendant  relies  on  the  license 
contained  in  the  contract;  but,  having  failed  to  make  the 
weekly  payments,  he  has  no  pretence  of  right  to  ran  the 
machine.  To  entitle  himself  to  the  benefit  of  the  license, 
it  is  incumbent  on  the  defendant  to  do  all  which  he  is  bomid 
to  do;  and  then,  if  he  fail  in  the  strict  performance,  by  rea- 
son of  the  act  of  the  complainants,  he  will  be  equally  enti- 
tled to  the  use  of  the  machine,  as  if  he  had  Hterally  and 
fully  performed  his  part  of  die  contract — as  if  he  had 
tendered  the  weekly  payments,  having  kept  a  regular  ae- 
cbunt,  and  the  complainants  refused  to  receive  the  money, 
the  defendant's  right  could  not  be  questioned.  But  he  has 
failed  either  to  make  or  tender  these  payments.  He,  there- 
fore, can  have  no  standing  or  claim  in  law  or  equity,  either 
to  the  use  of  ^e  machine  or  to  damages  firom  the  com- 
plainants. 

A  question  is  made  whether  the  failure  of  the  defendant 
to  make  the  weekly  payments  operates  as  a  forfeiture  of 
the  contract.  There  is  no  condition  of  forfeiture  in  the 
contract.  Whether  it  has  been  abandoned  by  the  defendant 
must  depend  upon  the  circumstances  of  the  case.  A  coart 
of  chancery  will  not  decree  the  cancelment  of  a  contract, 
except  for  fraud  or  mistake.  In  this  ease,  the  party  who 
has  violated  thp  contract,  and  complains  of  its  unfairness, 
claims  the  benefit  of  it.  A  court  of  equity,  as  well  as  a 
court  of  law,  must  act  upon  a  contract  as  it  is;  or,  for  suffi- 
cient reasons,  chancery  will  direct  it  to  be  delivered  up  and 
canceled. 

The  right  claimed  by  the  complainants  is  an  equitable 
right,  which  is  protected  by  the  exercise  of  the  extraordinaiy 
jurisdiction  of  a  court  of  chancery:  and  in  this  view,  it  is  of 
no  importance  whether  the  alleged  violation  is  under  the 
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pretence  of  a  license  or  not.  If  the  defendant  have  no 
license  to  use  the  machine,  as  he  is  now  using  it,  he  is 
without  right  or  excuse. 

An  ii\junction  is  prayed,  which,  in  effect,  will  annul  the 
contract.  Now,  although  it  may  be  admitted  that  the 
defendant,  as  the  facts  of  the  case  stand,  could  not  success- 
fully invoke  in  his  behalf  the  action  of  a  court  of  equity  or 
of  law,  yet,  under  the  relief  asked  by  the  complainants,  a 
somewhat  different  view  may  be  taken.  Are  the  complain- 
ants entitled  to  an  absolute  injunction,  which  phall  annihilate 
the  contract?  It  appears  to  me,  that  short  of  this,  adequate 
relief  may  be  given.  In  this  respect  the  case  is  altogether 
different  from  an  ordinary  case  of  infringement,  where  no 
contract  has  been  made  by  the  parties.  In  that  case  an 
absolute  iigunction  is  the  only  adequate  relief;  but,  in  the 
case  under  consideration,  the  complainants  have  licensed  the 
defendant  to  use  the  patented  right  on  certain  conditions. 
If  the  use  go  beyond  these  conditions,  there  is  an  infringe- 
ment, which  must  stand  upon  the  general  ground,  unaffected 
by  the  contract;  and  as  to  such  an  use,  the  injunction  should 
be  absolute.  On  this  ground  the  jurisdiction  in  this  case  is 
sustainable;  and,  having  jurisdiction,  the  court  may  decide 
other  matters  between  the  parties,  which,  of  themselves,  might 
not  afford  ground  for  the  original  exercise  of  jurisdiction. 

Upon  the  whole,  I  will  allow  the  writ  prayed  for,  to  injoin 
the  defendant  from  the  use  of  the  planing  machine  described 
in  the  bill,  unless  he  shall  pay,  or  offer  to  pay,  to  the  com- 
plainants, one  dollar  and  tw^ity-five  cents  for  each  and 
eveiy  thousand  feet  of  boards  he  may  have  planed,  the  pre- 
ceding week,  every  Monday,  during  the  unexpired  term  of 
the  patent;  and  unless  he  shall  keep  a  regular  account  of 
the  planing  done,  and  permit  the  complainants  to  have  ac- 
cess to  the  books,  and  unless  the  defendant  shall  also  do  the 
other  things,  which,  by  the  contract,  he  is  bound  to  do,  as 
the  conditions  on  which  he  is  authorised  to  use  the  machine. 
67 
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Tbe  provision  in  Uie  coDititDtion  of  the  United  Sute«,  end  in  the  net  of  Coi^reM 
of  1793,  in  regard  to  the  sarrender  of  a  fugitive  from  labor,  ii  binding  on  the  itate 
of  Indiana,  and  its  citixeni,  the  tame  at  on  the  other  ftatei. 

A  repugnant  between  tbe  compact  in  the  ordinance  of  1797,  and  the  ooHtitv 
tion,  neceiaarilj  repeals  tbe  ordinance. 

Indiana,  bj  coming  into  the  Union  under  the  constitution,  consents  to  this,  and 
the  other  party  to  the  compact  consents  by  receiving  tbe  state  into  the  Union. 

Thn  is  the  common  consent  required  by  the  ordinance  to  ananl  it  in  part  or 
wholly. 

Full  effect  must  be  given  to  the  constitution  and  law  of  Coogreis. 

The  laws  of  Missouri  sanctioning  slavery  must  be  respected,  and  rights  nnder 
them  enforced. 

Courts  are  not  to  discos  slaveiy  in  the  abstract,  or  the  policy  of  slave  laws. 

An  individual  is  liable  to  the  penalty  for  a  rescue,  if  he  be  present  and  encourage 
it. 

It  is  not  necessary  that  he  should  put  forth  his  hand  to  do  tbe  act. 

An  owner  of  slaves,  who  takes  them  to  the  state  of  Illinois,  and  keeps  them  at 
labor  stK  months,  and  then  removes  them  to  Missouri,  forfeits  his  right  to  them  as 
slaves. 

Messrs.  O.  H.  Smiih  and  Wkk  for  the  plaintiff. 
Messrs.  Qtuifies,  Stevens  and  Bradley  for  defendants. 

OPINION  OF  THE  COUaT. 

The  plcdntiff,  a  citizen  of  SGssouri,  brought  his  action 
against  the  defendant,  for  rescuing  from  his  possession  cer- 
tain slaves  of  the  plaintiff,  and  fogitiyes  from  his  service, 
whom  he  found  and  arrested  in  the  state  of  Indiana.  The 
defendant  demurred  to  the  declaration. 
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As  the  principal  ground  of  the  demnnrer  it  was  insisted, 
that  the  fourth  article  of  the  constitution  of  the  United 
States,  in  regard  to  the  delivery  of  fugitives  from  labor,  and 
lihe  act  of  Congress  on  the  same  subject,  do  not  apply 
where  the  claim  is  made  by  a  citizen  of  a  new  state,  not 
within  the  territorial  limits  of  the  Union  at  the  adoption  of 
the  constitution.  And  that  a  citizen  of  Indiana  is  not 
boimd  by  such  provisions.  That  the  sixth  article  of  the 
ordinance  of  1787,  which  remains  in  full  force  in  Indiana, 
requires  a  fugitive  from  labor  to  be  delivered  up  only  when 
^^  claimed  in  any  one  of  the  original  states."  And  that  as 
the  alleged  slaves  escaped  from  the  state  of  Misssouri, 
where  the  plaintiff  still  resides,  neither  the  act  of  Congress 
nor  the  constitution  can  apply  to  the  case. 

TUs  question,  I  believe,  for  the  first  time  is  brought  di- 
rectly before  the  Circuit  Court  of  the  United  States. 

It  is  admitted  that  the  common  law  imposes  no  obliga« 
tion  on  a  sovereignty  or  its  citizens,  to  surrender  a  Aigitive 
slave,  who  escapes  from  the  jurisdiction  where  he  is  held  in 
slavery.  The  rights  of  the  master  cease,  on  conunon  law 
principles,  when  the  slave,  by  whatever  means,  shall  escape 
beyond  the  operation  of  the  local  laws.  And  this  is  also 
the  principle  of  national  law.  Unless  under  a  treaty  or  by 
reciprocal  legislation,  a  slave  is  free  and  cannot  be  reclaimed, 
when  he  enters  a  country  where  slavery  is  not  sanctioned. 
And  this  would  have  been  the  case  among  the  states  of 
this  Union,  had  not  the  constitution  and  act  of  Congress 
provided  otherwise. 

But  it  is  supposed  that  the  sixth  article  of  the  compact  of 
the  cNrdinance  above  referred  to  places  Indiana,  and  also 
Missouri,  on  a  different  footing,  in  this  respect,  from  the  old 
states.  It  is  true  that  this  compact,  or  any  part  of  it,  can* 
not  be  annulled,  without  the  common  consent  of  the  par* 
ties  bound  by  it.  And  it  is  assumed  that  the  people  of  In* 
diana,  never  having  assented  to  any  change  in  the  compact^ 
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are  not  bonnd  to  suirender  a  fugitive  slave,  except  when 
claimed  in  one  of  the  original  states. 

When  the  people  of  Indiana  came  into  the  Union  as  a 
state,  they  were  as  much  bound  by  the  constitation  of  the 
United  States,  as  the  people  of  any  other  state.    And  any 
and  every  part  of  the  ordinance  which  conflicts  with  the 
constitation  of  the  Union,  so  far  as  the  state  of  Indiana  is 
concerned,  was  consequentiy  annulled.    The  common  con- 
sent required  to  annid  such  part  of  the  ordinance  is  found 
in  the  formation  of  a  constitution,  and  consent  to  come  into 
the  Union,  by  the  people  of  Indiana,  and  the  acceptance  of 
the  constitution  and  recognition  of  the  state  by  Congress. 
If  it  be  admitted  that  while  Indiana  remained  a  temtoiy, 
under  the  ordinance,  there  was  no  obligation  to  deliver  up 
a  fugitive  from  labor,  except  when  claimed  by  a  citizen  of 
'<  one  .of  the  original  states,''  it  by  no  means  follows  that 
her  obligation,  as  a  state,  is  the  same.     On  this  sulject  the 
constitution  acts  upon  a  state  and  not  on  a  territory.    In 
every  instance  where  the  federal  constitution  imposes  a 
duty  on  a  state  or  the  people  of  a  state,  it  acts  equally  upon 
all  the  states.    The  argument  that  the  articles  of  compact 
in  the  ordinance  are  paramount  to  the  constitution,  is  un- 
sustainable.   The  constitution  is  the  fundamental  law  of 
Indiana  and  Missouri,  the  same  as  it  is  the  fundamental 
law  of  Massachusetts  and  Virginia.     This  no  one  can 
doubt,  who  does  not  consider  the  ordinance  of  higher  obli- 
gation than  the  constitution  of  the  United  States.    Where 
any  repugnancy  exists  between  these  instruments,  the  ordi- 
nance must  yield  by  the  consent  expressed  by  the  people  of 
Indiana,  and  the  people  of  the  other  states  in  Congress 
assembled. 

In  this  argument,  the  question  of  slavery  has  been  dis- 
cussed, and  the  impolicy  of  the  provision  in  the  constitution 
requiring  fugitives  from  labdt  to  be  surrendered.  With  this 
subject,  in  the  abstract,  this  court  has  nothing  to  do.    It  is 
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argued  that  slavery  had  its  origin  in  usurpation  and  injus- 
tice, and  is  continued  in  violation  of  the  natural  rights  of 
man,  as  declared  in  our  declaration  of  independence ;  but 
these  are  topics  which  this  court  will  not  discuss.  We  look 
to  the  law,  and  only  to  the  law. 

Whatever  opinion  may  now  be  entertained  as  to  the 
policy  of  introducing  the  above  provision  into  the  constitu- 
tion, at  the  time  of  its  introduction  it  was  deemed  a  matter 
of  the  highest  import.  The  fruits  of  the  revolution  trem- 
bled in  the  balance,  whilst  this  and  kindred  subjects  were 
discussed  in  the  convention ;  and  they  were  settled  only  by 
a  spirit  of  compromise  and  of  mutual  concession.  But  if  in 
this  and  other  respects  the  constitution  is  less  perfect  than 
the  parties,  on  either  side,,  would  have  it,  we  are  not  the 
less  bound  by  its  provisions.  If  an  alteration  in  the  instru- 
ment be  desirable^  let  it  be  made,  or  attempted  to  be  made, 
in  the  mode  provided.  But  while  it  remains  the  funda- 
mental law  of  the  Union,  no  good  citizen  will  disregard  its 
provisions.  It  was  not  deemed  a  perfect  instrument,  per- 
haps, in  every  respect,  by  a  considerable  proportion  of  those 
who  formed  it;  but  it  was  the  best  that  could  be  adopted 
under  the  circumstances.  It  has  saved  us  from  anarchy 
and  ruin.  It  has  given  us  a  national  character,  and  a  proud 
standing  among  the  great  nations  of  the  earth.  Under  its 
protection,  our  commerce  has  flourished  among  the  several 
states,  and  been  extended  to  every  sea.  It  laid  the  founda- 
tion of  the  prosperity  and  glory  of  our  country.  Whatever 
defects  there  may  be  in  the  instrument,  no  one  can  fail  to 
see  that  its  beneficial  results  exceed  the  power  of  human 
computation. 

The  demurrer  is  overruled,  and  the  plea  of  the  general 
issue  being  filed,  the  cause  was  referred  to  the  jury. 

CHARGE. 

Grcntlemen  of  the  Jury — From  the  evidence  it  appears,  that 
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the  plaiatiff  pxirchaaed  Sam,  Mariah,  and  their  child,  from 
one  Hendrick,  in  Miseooii,  26th  April,  1836,  for  the  sum  of 
eleven  hundred  doUars,  five  hundred  dollars  being  paid  down. 
He  took  the  slaves  into  possession,  and  they  remained  wilii 
him  until  April,  1837,  when  they  absconded.  These  persons 
formerly  belonged  to  Tipton,  a  citizen  of  Kentucky,  who, 
with  the  slaves,  in  October,  1835,  removed  to  Illinois.  He 
settled  on  military  land,  built  a  house,  cleared  ground,  and 
made  other  improvements,  declaring  to  different  persons  bis 
intention  to  become  a  citizen  of  the  state.  Sam  and  Mariah 
were  both  employed  in  laboring  in  Ike  fields  and  in  the 
house,  until  April,  1836,  when  they  were  removed  by  Tip* 
ton  to  Missouri.  Before  this  was  done,  there  was  much 
conversation  in  the  neighborhood  as  to  the  right  of  the 
colored  persons  to  their  freedom.  Tipton  started  with  them 
before  day-light,  in  the  morning,  being  under  some  ap- 
prehension that  they  might,  if  discovered,  be  rescued.  He 
sold  them,  in  Missouri,  to  die  person  of  whom  the  plaintiff 
purchased.  Tipton^  continued  to  reside  in  Illinois  two 
years,  and,  on  several  occasions,  exercised  the  right  of 
suffrage. 

In  the  spring  of  1844,  the  plaintiff  heard  that  the  slaves 
were  residing  in  Indiana,  Hamilton  county.  Taking  cer- 
tain persons  along  with  him,  to  prove  his  purchase  of  the 
servants,  and  to  identify  them,  he  went  to  Indiana.  Under 
the  statute  of  that  state,  he  procured  a  warrant  to  arrest 
the  fugitives,  and  a  constable  to  execute  the  process,  and 
some  two  or  three  other  individuals,  to  render  any  assist- 
ance that  might  be  necessary.  They  proceeded  to  the 
cabin  occupied  by  the  eolored  persons,  in  the  morning,  be- 
fore day-light.  Admission  was  refused  them.  They  pried 
the  door  from  its  hinges,  and  threw  down  the  chimney, 
when  the  inmates  surrendered,  acknowledging  the  plaintiff 
to  be  their  master.  Time  was  given  to  send  for  a  neighbor, 
who,  Sam  alleged,  was  indebted  to  him  fifty  dollars.    That 
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neighbor  arrived,  and  in,  a  short  time  others,  who  expressed 
a  Btrotkg  interest  in  behalf  of  the  slaves,  and  that  they  should 
not  be  taken  from  the  neighborhood.  The  plaintiff  alleged 
that  he  had  no  desire  to  take  the  fugitives  by  force,  that 
they  should  have  a  fair  trial,  and  if  held  to  be  free,  he 
should  be  content.  He  agreed  to  pay  Sam  for  his  improve- 
ments, and  other  property.  Some  difference  of  opinion 
was  expressed  as  to  the  justice  before  whom  the  fugitives 
should  be  taken ;  but  the  plaintiff  finally  decided  that  he 
would  take  them  to  Noblesville,  a  village  some  miles  dis- 
tant. They  set  out  for  that  place,  the  company  continually 
increasing,  until  they  arrived  at  Mr.  Anthony's  farm,  where 
they  stopped  for  breakfast.  The  plaintiff  was  averse  to 
this,  but  yielded,  of  necessity.  After  some  two  or  three 
hours'  delay,  the  company,  being  greatly  increased,  set  out 
again  for  Noblesville.  A  wagon  from  Mr.  Anthony  was 
procured,  to  convey  the  fugitives.  They  moved  on  at  a 
very  slow  pace  for  a  few  miles,  until  they  arrived  at  the 
forks  of  the  road,-— one  road  leading  to  Noblesville,  and  the 
otiier  to  Westfield.  Here  the  company  increased  to  about 
one  hundred  and  fifty.  There  was  great  division  of  opinion 
which  route  should  be  taken.  Mr.  Bales  addressed  the  as- 
semblage, uiging  a  submission  to  law,  and  saying,  if  the 
decision  shall  be  against  us,  under  our  statute,  we  have  a 
right  to  an  appeal.  'Hiis  pacified  a  minority,  and  there 
seemed  to  be  a  general  acquiescence  in  the  advice  given. 
But  Ihere  were  some  who  refused  to  aequiesce,  and  among 
them  was  Ihe  individual  who  drove  the  wagon.  Receiv- 
ing some  encouragement  from  persons  in  the  crowd,  he 
drove  his  borses  on  the  Westfield  road.  The  plaintiff  and 
one  or  two  others  attempted  to  stop  Ae  wagon,  but  they 
were  unable  to  do  so;  a  shout  waa  raised,  and  the  wagon 
was  driven  rapidly.  The  fugitives  escaped,  and  have  not 
since  been  seen  by  the  plaintiff.  Owen  Williams,  the  de- 
fendant, was  in  llie  company,  at  fhe  cabin,  at  Anthony's, 
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and  at  the  cross-roads.  He  took  an  active  agency  in  the 
proceedings,  in  behalf  of  the  slaves,  but  was  not  seen  near 
the  wagon  at  the  time  it  was  driven  off,  nor  was  he  heard 
to  encourage  the  driver. 

These  are  the  facts,  substantially,  as  proved  in  the  case. 
The  subject  is  one  of  great  delicacy  and  importance.  Rights 
are  involved,  sanctioned  by  the  laws  of  Missouri,  which  we 
are  bound  to  respect;  and  these  rights  are  asserted  under 
the  constitution  of  the  United  States  and  the  law  of  Con- 
gress. 

The  second  section  of  the  fourth  article  of  the  constitution 
provides,"  thatno  person  held  to  service  or  labor  in  one  state, 
under  the  laws  thereof,  escaping  into  another,  shall  in  con- 
sequence of  any  law  or  regulation  therein,  be  dischai^ed 
from  such  service  or  labor;  but  shall  be  delivered  up  on 
the  claim  of  the  party  to  whom  such  labor  may  be  due." 

The  act  of  the  12th  February,  1793,  after  pointing  out 
the  steps  necessary  to  enforce  the  claimants  rights,  in  the 
fourth  section  provides,  "  that  any  person  who  shall  know- 
ingly and  willingly  obstruct  or  hinder  such  claimant,  his 
agent  or  attorney,  in  so  seizing  or  arresting  snch  fugitive 
from  labor,  or  shall  rescue  such  fugitive  from  such  claimant, 
&c.,  when  so  arrested,  &c.,  shall  forfeit  and  pay  the  sum  of 
five  hundred  dollars,  for  the  benefit  of  such  claimant,*'  &c. 
To  recover  this  penalty,  this  action  has  been  brought. 

The  plaintiff  has  proved  that  he  purchased  and  paid  for 
the  slaves  in  questi^  in  the  state  of  Missouri,  and  in  jus- 
tice to  him  it  is  proper  to  remark,  that  in  the  prosecution  of 
his  claim  in  this  state,  he  has  taken  no  step  which  the  law 
did  not  sanction.  He  proceeded  under  the  law  of  Indiana, 
which,  from  the  decisions  of  the  Supreme  Court  of  the 
United  States,  he  wa^  not  bound  to  do.  He  has  shown 
great  moderation  and  kindness  towards  the  persons  claimed 
as  his  slaves,  in  agreeing  to  pay  them  for  their  property  and 
in  other  respects.    And  at  no  time  did  he  evince  any  other 
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dkposition  than  to  have  his  olaim  examined  by  a  legal  tri* 
bunal.  That  he  acted  throughout  in  good  faith,  believing 
that  bi0  ri^ts  were  siutainable,  there  can  be  no  doubt. 

It  seems  that  the  defendant,  Owen  Williams,  from  shortly 
after  the  arrest  up  to  the  time  of  the  escape  of  the  colored 
persons,  lock  an  active  agency  in  the  movements  of  the 
compemy.  He  did  not  drive  the  wagon  in  which  the  fugi- 
tives were  conveyed,  nor  is  there  any  evidence  that  by  word 
or  action  he  contributed  to  the  rescue,  at  the  time  it  took 
place.  But  if  he  countenanced  and  encouraged  from  time 
to  time,  the  movements  of  the  crowd  which  resulted  in  the 
rescue,  or  being  present,  sanctioned  it  in  any  form,  he  is 
liable  to  the  above  penalty.  A  man  cannot  incite  others  to 
the  commission  of  an  illegal  act,  and  escape  the  oonse^ 
quences  by  the  plea,  that  he  did  not  put  forth  his  hand  in 
the  consummation  of  the  act.  Every  one  of  the  one  hun* 
dred  and  fifty  persons  who  were  present  at  the  forks  of  th^ 
road,  and  who  encouraged  the  rescue,  is  responsible  to  the 
plaintiff.  The  combination  was  unlawful,  as  its  object  was 
to  defeat  a  legal  investigation  of  an  asserted  right.  There 
is  no  security  for  life  or  property,  except  in  a  faithfiil  ad- 
ministration of  the  laws.  That  citizens,  whether  opponed 
to  slavery  or  not,  in  prinoiple,- should  feel  and  express  a 
solicitude,  in  a  case  like  the  one  under  consideration,  that 
there  should  be  a  fUll  and  fair  investigation,  is  natural  and 
commendable.  But  the  course  of  the  law  must  not  be  ob- 
structed* ^0  citizen  or  number  of  citizens  can  interpose 
physical  force  and  defeat  legal  rights,  without  inonmng  a 
high  offence  against  society.  The  advise  of  Mr.  Bales  was 
honorable  to  him,  and  his  example  in  giving  it  is  entitled 
to  commendation. 

But  there  is  another  point  in  the  case  which  is  clear  of 

all  difficulty,  if  you  believe  the  evidence,  and  which  may 

supersede  the  examination  of  any  other  part  of  the  cause ; 

and  that  is,  were  not  the  colored  persons  entitled  to  thdr 
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liberty?  Having  been  brought  to  the  state  of  Ilhiiois, 
which  prohibits  slavery,  by  their  master,  from  the  state  of 
Kentucky,  and  kept  at  labor  for  six  months,  under  a  decla- 
ration of  the  master  that  he  intended  to  become  a  citixen 
of  that  state,  and  who  actually  exercised  the  rights  of  a 
citizen  by  voting,  there  can  be  no  doubt  that  the  slaves 
were,  thereby,  entitled  to  their  freedom.  This  conforms  to 
decisions  repeatedly  made  by  the  Supreme  Court  of  Mis- 
souri. Such  rulings  are  of  the  very  highest  authority  in  a 
case  like  the  present.  And  it  is  believed  that  there  is  no 
decision  to  the  contrary.  The  question  has  been  decided 
by  the  highest  court  of  the  state,  where  the  right  of  the 
claimant  to  be  effective  must  be  sanctioned,  and  that  deci- 
sion is  against  him.  It  is  clear  that  the  plaintiff  had  no 
knowledge  whatever  of  the  removal  and  employment  of 
the  slaves  in  Illinois,  by  their  former  master.  The  price  he 
paid  for  them  and  every  act  in  the  case  show,  that  he  was 
wholly  ignorant  of  this.  A  gross  fraud  was  practised  on 
him  by  the  person  of  whom  he  purchased  the  slaves,  and 
against  him  or  Tipton  he  may  have  recourse. 

A  question  is  made  whether  the  title  to  the  plaintiff  is 
not  good,  if  the  colored  persons  voluntarily  returned  into 
slaveiy.  This  question  does  not  arise  in  the*case,  as  there 
is  no  evidence  that  they  went  voluntarily  to  Missouri.  But 
on  the  contrary,  from  the  manner  in  which  they  were  re- 
moved from  Illinois,  there  can  be  no  doubt  that  they  were 
forcibly  abducted  by  Tipton.  And  it  appears  that  ^ey 
sought  the  earliest  opportunity  to  escape  from  their  new 
master.  As  the  claim  to  the  services  of  these  persons  is 
not  sustained,  if  you  believe  the  evidence,  which  is  not  con- 
tradicted, you  will  find  for  the  defendant,  however  improper 
his  conduct  may  have  been.  If  the  fugitives  were  free,  he 
is  not  subject  to  the  penalty  clauned  of  him. 

[The  jury  in  a  few  minutes  returned  a  verdict  for  the 
defendant.] 
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Umtted  States  v.  6.  Taylok  &  Suketies. 

The  Telidity  of  the  act  of  1820  which  aathorises  the  agent  of  the  treasury  to  iwne 
»  dittreas  warrant  against  a  defaulting  officer,  and  his  sureties,  may  well  be  doubted. 

The  judicial  power  is  vested,  by  the  constitution,  in  the  Supreme  Court  and  io 
each  inferior  courts  as  Congress  shall  establish. 

The  Issuing  of  the  warrant  is  a  ministerial  act,  but  to  decide  in  what  case  it  shall 
issue  partakes  more  of  a  judicial  than  a  ministerial  power. 

The  right  of  trial  by  juiy  is  secured  to  every  citixen,  where  the  amount  in  contro* 
varsy  exceeds  twenty  dollars. 

Cttshingy  district  attorney,  for  plaintiffs. 
M.  G.  Bright  for  defendants. 

OPINION  OP  THE  COURT. 

This  is  an  action  of  debt  brought  on  the  official  bond  of 
Taylor  as  marshal  of  the  district  of  Mdiana,  assigning  for 
breach  of  the  condition  of  the  bond,  that  a  warrant  of  dis- 
tress was  issued  by  the  solicitor  of  the  treasury  of  the 
United  States,  against  one  James  T.  Pollock,  receiver  of  the 
land  office  at  Grawfordsville,  and  his  sureties,  for  the  |de- 
falcation  of  said  Pollock,  as  receiver,  directing  said  Taylor, 
as  marshal,  to  seize  the  goods,  chattels,  lands  and  tenements 
of  said  Pollock  and  his  sureties,  &c.  The  warrant,  being 
in  due  form,  was  received,  28th  of  April,  1838,  for  $40,498  87, 
and  duly  came  to  the  hands  of  Taylor  the  —  day  of  May 
ensuing,  but  was  never  served. 

To  the  declaration  a  general  demurrer  was  filed  and 
j  oinder. 

The  question  was  submitted,  without  argument,  whether 
the  law  which  authorises  the  procedure  be  constitutional. 

Doubts  are  entertained  as  to  the  constitutionality  of  this 
law;  but  as  it  has  been  acted  under  since  its  enactment,  and 
no  question  raised  as  to  its  repugnance  to  the  constitution, 
the  court  would  not  hold  it  void,  at  least  without  an  argu- 
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ment.  But  two  or  three  suggestioiiB  will  be  made,  the 
accuracy  of  which  may  be  tested  by  certifying  a  division  of 
opinion,  or  by  vnit  of  error,  should  the  decision  eventually 
be  a  final  one. 

The  act  in  question  was  passed  the  15th  of  May,  1820, 
and  is  entitled  "  an  act  providing  for  the  better  organization 
of  the  treasury  department."  The  2d  section  provides  that 
"  any  ofiicer  who  shall  have  received  the  public  money  be- 
fore it  is  paid  into  the  treasury  of  the  United  States,  shall 
fail  to  render  his  account,  or  pay  over  the  same  in  the  man- 
ner or  within  the  time  required  by  law,  the  amount  due 
shall  be  certified  by  the  comptroller  to  the  agent  of  the 
treasmy,  who  is  required  to  issue  a  warrant  of  distress 
against  such  delinquent  officer  and  his  sureties,"  &c. 

The  third  article  of  the  constitution  provides,  '^that 
the  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court)  and  such  inferiOT  courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish."  And  in  the 
seventh  article  of  the  amendments  to  the  constitution  it  is 
declared, ''  that  in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved." 

Now,  the  statement  of  an  aceount  is  A  minist^al  duty, 
and  also  the  issuing  of  a  warrant,  but  the  exercise  of  a 
judgment  whether  the  ease  comes  within  the  statute  can 
scarcely  be  held  a  ministerial  act.  There  are  indeed  many 
acts  required  to  be  done  by  treasury  officers,  which  partake 
more  of  a  judicial  than  a  ministerial  diaracter.  Treasury 
officers,  of  necessity,  decide  on  claims,  on  the  evidence 
produced.  We  yrill  not  stop  here  to  inquire  whether  Con- 
gress may  not,  under  the  power  to  establish  inferior  courts, 
authorise  the  treasury  to  decide  certain  claims.  Practically, 
the  treasury  officers  who  act  upon  these^  exercise  judicial 
powers — not  in  form,  but  in  substance.  No  formal  plead- 
ings are  filed,  but  the  claim  is  stated  for  property  purchased 
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by  the  government,  or  for  services  rendered,  and  a  final 
decision  is  ma^e.  There  is  no  appeal  except  to  Congress, 
as  the  government  cannot  be  sued.  No  one  has  ever  doubted 
this  power. 

But  the  nature  of  the  power  under  consideration  is  very 
difierent  from  this.  A  warrant  is  authorised  to  be  issued 
against  the  defaulter,  without  notice  and  without  investiga- 
tion, except  merely  turning  to  the  books  of  the  treasury, 
and  ascertaining  the  amount  charged.  And  under  the 
warrant,  the  goods  and  chattels,  lands  and  tenements,  of 
the  defaulter,  are  taken  and  sold  on  short  notice:  and  if  the 
sale  of  these  be  insufficient  to  pay  the  amount  due,  his  body 
ia  taken  and  imprisoned.  And  this  warrant  also  authorises 
the  marshal  to  take  the  goods  and  chattels,  lands  and  tene- 
ments, of  the  surety,  and  sell  them  on  short  notice.  Here 
is  no  inquiry  as  to  the  due  execution  of  the  bond  by  the 
surety,  or  the  amount  which  his  principal  owes.  He  may 
have  claims  of  set-ofi*  against  a  part  or  the  whole  of  the 
ram  claimed. 

This  procedure  defprives  the  citizen  of  the  right  of  a  trial 
by  jury.  It  is  a  most  harsh  and  unnecessary  proceeding,  and 
must  always  be  iigurious.  If  not  ruinous,  to  the  parties 
against  whom  it  is  instituted. 

In  a  judicial  proceeding,  unless  the  defendant  had  actual 
or  constructive  notice,  a  judgment  is  treated  as  a  nullity. 
And  it  would  seem  to  be  the  dictate  of  natural  justice,  that 
no  individual  should  be  prejudiced  by  any  proceeding,  judi- 
cial or  otherwise,  without  notice.  But,  as  the  courts  of  the 
United  States  have  sustained  jurisdiction,  on  a  ta^easury 
warrant,  and  as  the  question  is  a  very  important  one,  with 
the  consent  of  the  parties  and  at  their  request,  the  court 
will  certify  to  the  Supreme  Court  the  question  of  jurisdic- 
tion, and  will  not  now  decide  it. 

The  case  was  not  carried  to  the  Supreme  Court. 
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Stakk  &  Smith  v.  Taylor,  Moore  &  M'Griff. 

Where  aa  attachment  ia  laid  upon  goods,  thej  are  taken  from  the  possession  and 
control  of  the  defendant,  the  same  as  where  an  execution  is  leried. 

If  ander  sach  circumstances,  the  goods  are  lost  without  fanlt  in  the  shoriiT,  the 
loss  mast  fall  on  the  defendant. 

But  if  the  sheriff  fail  to  nse  ordinary  vigilance  to  keep  the  goods  safelj,  and  they 
are  lost  through  his  negligence,  he  is  liable. 

And  the  defendant  may  set  up  the  levy  as  a  satisfaction,  if  the  Talne  of  Ihn 
goods  be  equal  to  the  amonnt  ot  the  judgment. 

The  sheriff  is  the  agent  of  both  parties,  and  it  liable  to  either,  but  in  such  a  case 
the  defendant  is  not  bound  to  sue  him. 

Messrs.  O,  H.  Smith  and  Gregory  for  plaintiffs. 
Messrs.  Judahj  Mace  and  Beard  for  defendants. 

OPINION  OF  THE  COURT. 

This  action  is  founded  upon  a  promissory  note  given  for 
gocds  purchased  at  New  York.  In  their  defence,  the  de- 
fendants set  up  that  a  large  amount  of  goods,  to  wit,  of  the 
value  of  112,800,  and  for  a  part  of  which  the  above  note 
was  given,  was  attached  at  Buffalo,  in  the  state  of  New 
York,  by  Frost  &  Dickerson,  on  a  claim  against  the  de- 
fendants, for  five  hundred  dollars.  That  the  plaintiffs  came 
in  under  the  attachment  law  of  New  York  as  creditors,  and 
filed  the  above  note  as  the  foundation  of  their  claim ;  and 
that  the  warehouse  in  which  the  goods  were  deposited  was 
burnt,  and  the  goods  destroyed  by  the  negligence  of  the 
sheriff  who  laid  the  attachment,  and  who  took  the  goods  into 
his  custody. 

The  thirty-seventh  section  of  the  attachment  law  of  New 
York,  Revised  Stat.  8,  provides,  that  <'  an  aflidavit  may  be 
filed  with  the  ofiicer  who  issued  a  warrant  of  attachment, 
specifying  the  sum  due,"  &c.    And  the  thirty-eighth  section 
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declares,  ^'  that  upon  the  filing  of  euch  an  affidavit  and  peti- 
tion such  creditor  ehail,  in  all  respects,  be  deemed  to  be 
an  attaching  creditor,  and  entitled  to  the  same  benefits  and 
advantages,  and  subject  to  the  same  responsibilities  and 
obligations,  as  the  creditor  at  whose  instance  such  attach- 
ment was  originally  issued." 

Various  objections  were  made  to  the  original  attachment, 
and  to  the  affidavit  on  which  it  was  issued.  But  the  court 
held,  that  as  the  plaintiffs  became  parties  to  the  attachment 
by  filing  their  claim,  they  cannot,  under  the  pleadings  in  this 
case,  object  to  the  legality  of  that  procedure.  The  property 
was  held  under  the  attachment,  as  much  for  the  benefit  of 
the  plaintifis,  as  for  the  benefit  of  the  plaintifis  in  the 
attachment. 

The  great  question  in  the  case  is,  on  the  facts  proved, 
whether  the  loss  of  the  goods  may  be  charged  to  the  negli- 
gence of  the  sherifi*. 

The  goods  were  taken  out  of  the  possession  of  the  de- 
fendants by  the  attachment,  and  after  this  they  were  in  the 
custody  of  the  law.  The  seizure  of  goods  on  execution  is 
a  bar  to  any  other  execution  against  the  defendant  for  the 
same  debt.  And  on  the  same  principle,  such  levy  may  be 
pleaded  in  bar  to  any  other  suit  for  the  same  demand. 
After  a  sale  of  the  property,  the  satisfaction  of  the  judg- 
ment could  only  be  set  up  pro  tanto.  MIntosh  v.  Chew^ 
1  Black.  290;  4  M&49S.  403;  2  Ld.  Raymond,  1072.  The 
same  principle  applies  on  the  laying  of  an  attachment. 

Until  the  sale  of  the  property  on  an  attachment  or  an 
execution,  the  plaintifi*  does  not  realise  the  fruits  of  the 
proceeding,  and  consequently,  he  is  not  responsible  for  the 
safe-keeping  of  the  property.  And  if  it  shall  become  lost 
by  one  of  those  casualties  which  often  occur,  and  which 
are  in  no  respect  chargeable  to  negligence,  the  loss  must 
be  that  of  the  defendant.  This  risk  every  defendant  incurs, 
when  he  suffers  his  property  to  be  taken  in  execution.    He 
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is  chargeable  with  neglect  in  failing  to  do  what  the  law  ift- 
joins  on  him»  and  if  a  Iobs  shall  be  the  consequence,  the 
fault  is  his  own. 

But  if  the  sheriff  or  other  officer  who  serves  the  processy 
and  who  has  the  custody  of  the  property  shall,  by  his  ne^ 
gleet,  suffer  it  to  be  injured  or  destroyed,  he  i»  responsible. 
He  is  bound  to  use  at  lec^  ordinary  vigilance  for  its  safe- 
keeping. Should  live  stock  be  levied  on,  the  sheriff  is 
bound  to  provide  for  its  support  at  the  expense  of  Uie  de- 
fendant. This  expense  should  be  paid  on  a  sale  of  the 
stock.  Story  on  Bailments,  Sec.  46, 128,  129,  130  and  131. 
Phillips  V.  Bridgey  11  Mass.  242;  ib.  211;  ib.  163;  Langdm  v. 
Cooper y  15  Mass.  10;  Kriap  v.  Spragt^ey  9  Mass.  258;  J&iMer 
V.  JoUiffCy  6  John.  9. 

On  the  above  considerations,  the  court  instructed  the  jury 
that  if  they  shall  find,  from  the  evidence,  that  the  sheriff 
failed  to  exercise  that  degree  of  vigilance  which  a  careful 
man  would  use  in  the  protection  of  his  own  property,  and 
it  was  consequently  lost,  they  should  find  for  the  defendant. 

The.  sheriff  is  the  agent  of  both  parties.  And  if  he  be 
guilty  of  negligence,  so  that  the  property  becomes  lost,  he 
is  responsible  to  the  plaintiff,  at  least  to  the  amount  of  his 
judgment.  The  sheriff  is  also  liable  to  the  defendant  in 
such  a  case,  but  the  defendant  is  not  bound  to  prosecute 
him.  The  plaintiff,  through  the  instrumentality  of  the  law, 
having  taken  the  goods  from  the  possession  and  control  of 
the  defendant,  he  may  set  up  the  levy  in  discbarge  of  the 
judgment,  and  a  loss  of  the  goods,  through  the  negligence 
of  the  sheriff,  will  not  invalidate  that  plea.  The  jury  found 
for  the  defendant. 
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Smith  &  Sample  i?.  Atwood  <fe  Co. 

A  coDtrftCt  m«de  in  Pennsjlrania  and  aaed  on  in  Indiana,  in  regard  to  the  remedy 
eavBot  be  governed  bj  the  )aw  of  Penniylvaiiia. 

Sach  a  rule  is  impracticable,  and  cannot  be  enforced. 

The  law  of  the  contract  accompanies  it,  and  mast  govera  it;  bnt  that  relates  to 
the  rights  and  obligations  of  the  parties,  and  not  to  the  remedj. 

Mr.  O.  H.  Smith  for  die  plaintiffii. 

OFIKION  OF   THE   OOUST. 

Ox  llie  9th  of  Novemb^,  1880,  Smith  and  Sample,  at 
Philadelphia,  in  die  state  of  Pennsylvania,  executed  dieir 
promissory  note  to  Atwood  &  Co.,  payable  six  months  after 
date.  A  judgment  was  entered  on  the  note  in  November, 
1B42,  for  $1725,  in  the  Circuit  Court  of  the  United  States, 
in  Indiana;  and  execution  was  issued,  which  was  levied  on 
the  real  estate  of  the  defendants. 

The  law  of  Pennsylvania  prohibits  the  sale  of  lands  on 
execution,  if  the  rents  and  profits  for  seven  years  shall  he 
appraised  by  twelve  men  to  a  sum  sufficient  to  satisfy  the 
judgment  and  costs,  dec.;  and  if  such  return  shall  be  made, 
and  confirmed  by  the  court,  a  levari  facias  shall  issue  to  sell 
the  rents  and  profits;  and  if  they  shall  not  sell  for  a  sum 
sufficient,  the  plaintiff  may  have  the  land  delivered  over  to 
him,  &c. 

The  laws  of  Indiana,  at  the  date  of  the  contract,  and 
when  suit  was  Inrought,  required  the  rents  and  profits  to  be 
first  offered,  and  if  they  shall  not  sell  for  a  sum  sufficient  to 
pay  the  debt  and  costs  for  seven  years,  then  the  fee  of  the 
land  may  be  sold  for  the  best  price  it  will  bring. 

On  tiie  above  facts,  a  motion  was  made  to  set  aside  the 
69 


546  INDIANA. 


Smith  ft  Sample  v.  Atwood  ft  C6. 


return  of  the  marshal,  and  that  he  be  directed  to  coUect  the 
money  under  the  laws  of  Pennsylvania. 

In  support  of  this  motion,  the  case  of  MCracken  v.  Hajf- 
toardj  2  Howard,  608,  is  referred  to,  where  the  court  say — 
^  The  obligation  of  a  contract  consists  in  its  binding  force 
on  the  party  who  makes  it.  This  depends  on  the  laws  in 
existence  when  it  is  made ;  these  are  necessarily  referred 
to  in  all  contracts,  and  forming  a  part  of  them,  as  the 
measure  of  the  obligation  to  perform  them  by  the  one  party, 
and  the  right  acquired  by  the  other."  And  again,  ^  The 
obligation  of  the  contract  between  the  parties,  in  this  case, 
was  to  perform  the  promises  and  undertakings  contained 
therein ;  the  right  of  the  plaintiff  was  to  damages  for  the 
breach  thereof,  to  bring  suit  and  obtain  a  judgment,  to  take 
out  and  prosecute  an  execution  against  the  defendant,  till 
the  judgment  was  satisfied,  pursuant  to  the  existing  laws  of 
Illinois.  These  laws,  giving  these  rights,  were  as  perfectly 
binding  on  the  defendant,  and  as  much  a  part  of  the  con- 
tract, as  if  they  had  been  set  forth  in  its  stipulations,  in  tiie 
very  words  of  the  law,  relating  to  judgments  and  execu- 
tions." 

If  this  opinion  be  law,  it  is  contended,  the  law  of  Penn- 
sylvania is  as  much  a  part  of  the  contract  as  if  it  had  been 
incorporated  in  it.  This  must  be  admitted.  The  court  re- 
ferred to  tiie  remedy  in  the  case  cited,  and  the  principle  laid 
down  must  apply  to  all  contracts.  If  the  remedy  be  a  part 
of  the  contract,  the  mode  of  its  enforcement  must  be  found 
not  in  the  state  where  suit  is  brought,  but  in  the  state  where 
the  contract  was  made,  or  was  to  be  performed.  No  pro- 
position can  be  clearer,  than  that  the  law  of  the  contract 
^follows  it  wherever  it  may  be  enforced.  And,  on  the 
ground  assumed,  by  the  mere  force  of  the  contract  the  re- 
<medy  is  kept  alive,  in  the  state  where  it  was  made,  or  else- 
where, in  disregard  of  the  legislative  power. 

That  this  is  the  case,  so  far  as  regards  the  legality  of  the 
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eontract,  is  undoubted;  but  that  the  remedy  constitatea  a 
part  of  the  contract,  it  is  believed,  was  never  before  asserted 
by  any  court.  The  law  of  Pennsylvania  cannot  regulate 
the  sale  of  real  estate,  by  execution  or  otherwise,  in  In- 
diana. And  this  shows  the  impracticability,  if  not  the  ab- 
surdity, of  the  rule  contended  for.    The  motion  is  overruled. 


Sedam  v,  Tatlo^  et  al. 

To  an  action  <on  a  marshal's  bond,  for  taking  insafficient  sacarity  on  a  replevin 
bond,  a  plea  that  a  levy  was  made  on  goods  and  chattels,  lands  and  tenements,  saffi- 
cient  to  satisfy  the  judgment,  is  good  in  bar. 

Sach  a  plea  is  good  in  bar  to  an  action  bronght  on  an  injonetion  or  appeal  bond. 

Mr.  Wright  for  the  plaintiff. 

Messrs.  Morrison  4*  Bright  for  the  defendants. 

OPINION  OF  THE  COUKT. 

This  action  is  brought  on  the  official  bond  given  by  the 
defendant  Taylor,  as  marshal,  for  taking  insufficient  secu- 
rity on  a  replevin  bond. 

The  defendants  pleaded  that,  after  the  taking  and  return 
of  the  replevin  bond,  a^./a.  was  issued  and  placed  in  the 
hands  of  the  marshal,  who,  before  the  bringing  of  this  suit, 
did  levy  on  divers  goods  and  chattels,  lands  and  tenements 
of  the  said  sureties  in  the  replevin  bond;  to  the  full  value  of 
the  judgment  interests  and  costs,  which  levy  remains  un- 
disposed of,  &c. 

To  this  the  plaintiff  replies,  that  the  lands  and  tenements 
levied  upon  by  the  Ji.  fa.  were  subject  to  a  prior  lien  of  a 
judgment  against  the  said  sureties,  for  the  sum  of  $2760.38, 


548  INDIANA. 


D.  C.  Wallace  «.  Clkarivi  Dcwej. 


on  wbieh  execution  was  iflsned,  and  the  above  land  sold,  the 
proceeds  of  which  sale  w^re  insufficient  to  pay  that  judg- 
ment^ See. 

To  this  replication,  the  defendants  demurred. 

The  replication  is  bad,  as  it  does  not  answer  the  plea. 
In  the  plea,  the  levy  is  alleged  to  have  been  on  divers  goods 
and  chattels,  lands  and  tenements.  The  plea  does  not  an- 
swer to  the  goods  and  chattels,  but  to  the  lands  and  tene- 
ments only.  The  replication  may  be  true,  and  the  plea  of 
the  defendant  may,  notwithstanding,  be  a  bar  to  the  plain- 
tiff's action. 

The  sureties  of  the  marshal  were  bound  collaterally,  for 
the  performance  of  his  duty.  The  plaintiff,  in  this  action, 
seeks  to  make  them  liable,  where  the  plea  avers  there  was 
a  levy  on  goods,  Ace.,  to  the  full  value  of  the  judgments. 
This  is,  clearly,  a  bar  to  the  action. 

Such  a  levy  is  a  bar  to  an  action  on  an  injunction  or  ap- 
peal bond.  Cass  v.  Adams  et  al.,  8  Ohio,  223;  Mbdoshtt  at. 
V.  Chew  et  al.^  1  Black.  289. 

On  leave,  the  replication  was  amended. 


Dr  C.  Wallacb  «.  Charubs  Dbwst. 

Where  a  deed  parportf  to  have  been  execated  by  the  trnsteei  of  a  town«  thena 
mott  be  eyidence  that  the  penont  who  aigned  it  were  trasteet,  and  that  they  had 
power  to  make  the  conveyance. 

An  acknowledgment  of  a  deed  before  a  clerk  of  the  coiirt»in  Kentucky,  m  not 
good  without  eyidence  that  the  penon  taking  the  acknowledgment  waa  clarik. 

Mr.  O.  H.  Smith  for  the  plaintiff. 

Messrs.  Morrison  and  Bright  for  the  defendant. 
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OPINION   OF   THB  COUET. 

This  is  an  action  of  ejectment.  The  plaintiff  offered  a 
deed  in  evidence  from  the  trustees  of  the  town  of  Clarks- 
ville,  to  John  Harrison,  dated  3d  September,  1794,  recorded 
the  27th  September,  1818.  And  also  a  deed  from  Harrison 
to  the  plaintiff,  for  the  premises,  dated  4th  January,  1817, 
and  recorded  4th  March,  1818. 

The  deeds  were  both  objected  to. 

The  first  deed  is  inadmissible,  as  it  does  not  appear  that 
the  persons  who  signed  it  were  trustees  of  Clarksville,  at 
the  time,  and  had  power  to  make  the  conveyance.  And 
the  second  deed  must  be  rejected,  as  it  purports  to  have 
been  acknowledged  before  the  clerk  of  the  court  of  Jeffer- 
son county,  and  there  is  no  evidence  of  his  being  clerk. 
Nor  is  there  any  evidence  of  the  genuineness  of  the  deed. 
Judgment  of  non-suit. 


BucKnfoHAH  i;.  Busobss  Sc  M^Cakaha. 

Tlie  admiwion  of  on*  dofeadaut  dooi  oot  go  to  charge  his  co-defendant. 

Wbere  an  individoal  repreaeatt  himself  at  a  partner  in  a  certain  firm,  or  permit* 
others  to  do  so,  he  it  responsible  as  a  jiartner. 

And  thia  is  the  case,  although  he  nuiy  not,  in  heU  have  had  any  interasi  in  th* 
firm. 

Mr.  O.  H.  Smith  for  plaintiff. 
Mr.  Newman  for  defendant. 

OPDnOK   OF  THE  COUKT. 

This  action  is  brought  for  work  and  labor  in  cutting  and 
packing  pork,  amounting  to  eleven  hundred  dollars.    In 
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their  defence,  the  defendants  set  up  that  plaintiff  was  in 
partnership  with  John  Mahard  &  Brothers,  who  purchased 
the  pork,  became  bankrupts,  and  never  paid  for  it. 

It  was  proved  that  Mahard  &  Brother  were  in  partner- 
ship in  Cincinnati,  and  also  in  New  Orleans,  and  that  the 
plaintiff  in  1841,  did  his  business  in  the  pork  house  of  the 
Mahards  in  Cincinnati.  That  after  the  pork  was  cut  and 
packed,  it  was  consigned  to  the  house  of  the  Mahards  in 
New  Orleans,  which  sold  the  pork. 

The  house  of  the  Mahards  at  Cincinnati  were  proved  to 
have  been  in  partnership  with  the  plaintiff  prior  to  this 
transaction,  but  there  was  no  evidence  to  show  that  that 
partnership  had  been  wound  up  in  183^'40.  But  there 
was  some  evidence  conducing  to  show  that  the  plaintiff 
held  himself  out  as  the  partner  of  the  Mahards  in  1841. 

The  account  on  which  the  action  is  brought,  was  made 
out  by  the  clerk  of  the  plaintiff,  and  handed  to  Burgess, 
one  of  the  defendants,  who  acknowledged  it  was  correct. 

The  court  instructed  the  jury,  that  the  admissions  of 
Burgess  did  not  bind  his  co-defendant,  M'Canaha. 

Also,  that  if  the  plaintiff,  or  others  in  his  presence  and 
hearing,  represented  him  to  have  been,  at  the  time  of  the 
pork  transaction,  in  partnership  with  the  Mahards,  and  the 
defendants  were  present,  and  were  on  that  ground  induced 
to  employ  the  plaintiff,  they  should  find  for  the  defendants; 
and,  also,  that  under  the  statute  of  Indiana,  they  should 
find  against  the  plaintiff  the  sum  due  on  the  partnership 
account. 

That  where  an  individual  permits  himself  to  be  repre- 
sented as  a  partner  of  a  firm,  and  thereby  gives  credit  to 
the  firm,  he  is  justly  held  responsible,  although  in  fact  he 
may  have  no  interest  in  the  partnership. 

The  jury  found  for  the  plaintiff  the  damages  claimed. 
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Gibson  v.  Stevens. 

Money  frandulently  obtained  from  a  bank  maj  be  sued  for  before  the  note  given 
to  the  bank,  for  the  lame,  becomes  due. 

A  forged  note  to  the  bank  is  no  iwjment,  and  the  bank  may  sue  for  the  money  ad- 
Tanced  by  it. 

An  action  of  trover  for  the  bank  notes,  or  for  the  propefty  purchased  with  them, 
wonld  have  been  the  proper  action. 

Bnt,  in  such  a  case  an  action  of  indebitatui  a$$utnpnt  will  lie. 

A  suit  for  the  original  consideration,  disregarding  the  fraudulent  note,  isi  not,  in 
&ct,  an  affirmance  of  the  contract. 

A  receipt  by  the  warehouse  man  for  property  to  be  forwarded  to-order  and  of 
payment,  when  assigned  to  a  commission  merchant,  who  makes  an  advance,  dofssnot 
create  a  lien  on  the  property,  paramount  to  that  of  an  attachment  laid  before  notice 
of  the  assignment. 

The  money  advanced,  not  being  equal  to  the  value  of  the  property,  leaves  an  at- 
tachable interest,  beyond  the  lien,  if  it  exist,  of  the  commission  merchant. 

On  the  attachment  all  the  crediton  may  come  in,  under  the  Indiana  statute. 

Messrs.  Judah  &  Baird  for  plaintiff. 
Messrs.  Morrison  &  Mason  for  defendant. 

OPINION   OF   THE   COUKT. 

This  cause  is  submitted  to  the  court,  on  facts  agreed, 
substantially  as  follows:  McQueen  and  M'Kay,  of  Detroit, 
Michigan,  about  the  20th  of  March,  1844,  by  false  pretences 
fraudulently  procured  the  bank  at  Indianapolis,  to  loan  to 
them  the  sum  of  about  $11,000  in  notes  of  the  bank,  pay- 
able to  bearer.  With  part  of  this  money  McQueen  and 
M^Kay  purchased  of  Hanna,  Hamilton  &  Co.  350  barrels  of 
mess  pork,  for  the  sum  of  02,908  50,  and  received  from  them 
the  following  memorandum:  "Fort  Wayne,  April  4th,  1844 
Messrs.  McQueen  &  M'Kay,  bought  of  Hanna,  Hamilton  & 
Co.  350  bbls.  mess  pork,  to  be  delivered  on  board  of  canal 
boats  soon  after  the  opening  of  canal  navigation.  Received 
payment  in  full.    Hanna,  Hamilton  &  Co.    We  guaranty 
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the  inspection  of  the  above  pork  at  Toledo,  and  the  deliyeiy 
on  board  of  canal  boats  at  this  place,  (Fort  Wayne,)  soon 
after  the  opening  of  canal  navigation.  Hanna,  Hamilton 
&  Co." 

At  the  time  of  this  purchase,  the  barrels  of  pork  were  in 
the  warehouse  of  the  said  Hanna,  Hamilton  &  Co.,  at  Fort 
Wayne,  Indiana,  on  the  Wabash  and  Erie  Canal,  marked 
and  branded  "mess  pork,',  together  with  a  large  number  of 
other  barrels  of  pork  marked  "  prime  pork "  and  '^clear 
pork."  There  were  no  other  barrels  at  that  or  any  subse- 
quent time  marked  "mess  pork" in  said  warehouse.  The 
barrels  were  not  seen  by  McQueen  &  M'Kay,  they  being 
intermixed  with  other  barrels. 

At  the  same  time,  McQueen  &  M'Kay  purchased  with  a 
part  of  the  money  obtained  as  aforesaid,  200  barrels  of 
flour,  and  received  the  following  memorandum:  ''Fort 
Wayne,  April  4, 1844.  Messrs.  McQueen  &  M'Kay  bought 
of  D.  &  J.  A.  T.  Nichols  200  bbls.  superfine  flour  a  $8  501, 
$712  50.  Received,  Fort  Wayne,  April  4, 1844,  payment 
in  full.  D.  &c  J.  A.  T.  Nichols.  Received  the  above  flour 
in  store  at  Fort  Wayne,  April  4, 1844,  which  we  agree  to 
deliver  on  board  canal  boats  here,  soon  after  the  opening  of 
navigation,  subject  to  the  order  of  M'Queen  d^  M'Ray. 
D.  &  J.  A.  T.  Nichols.  We  guaranty  tbe  inspection  of  tiie 
above  flour  in  New  York,  as  superfine  flour;"  signed  as 
above.  This  flour,  when  purchaaed,  was  in  the  warehouse 
of  the  said  Nichols,  at  Fort  Wayne.  On  the  17th  of  April, 
1844,  McQueen  &  M'Kay,  on  the  presentation  of  the  above 
memoranda  to  Gibson,  the  plaintiff*,  in  the  city  of  New  York, 
a  commission  merchant,  procured  an  advance  on  the  same 
of  $2,787  50,  and  McQueen  &  M'Kay  by  indorsements 
thereon  of  the  above  date,  directed  the  pork  and  flour  to  be 
delivered  to  the  plaintiff*  or  his  order. 

On  the  same  day,  McQueen  &  M'Eay  wrote  and  handed 
to  Gibson  the  following  letter:    <<New  York,  17tfa 
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1844.  Messrs.  Ludlow  &  Babcock,  gentlemen:  We  have 
tliis  day  received  an  advance  firom  E.  T.  H.  Gibson, 
Esquire,  on  the  following  lots  of  pork,  which  yon  will  have 
the  goodness  to  deliver  to  his  order,  and  to  comply  with  his 
instractions  relative  to  shipments,  viz:  355  bbls.  mess  poik; 
^5  bbk.  prime  pock,  firom  warehouse  of  Walker,  Rogers 
&  Co.;  11  bbls.  mess,  at  Benbridge  &  Mix's  warehouse; 
800  barrels  mess  at  Hamilton  &  Williams'  warehouse; 
850  bbls.  mess  at  Hamilton,  Hanna  A  Co.'s  warehouse; 
200  bbls.  flour  at  D.  &  J.  A.  T.  Nichols'  warehouse."  On 
die  succeeding  day  Gibson  enclosed  the  dbove  letter  in  one 
written  by  himself  and  directed  to  Mott  &  Co.,  Toledo^ 
Ohio,  which  was  received  in  the  due  course  of  the  mail, 
and  the  above  letter  of  McQueen  &  M^Kay  which  was 
enclosed,  was  received  by  Ludlow  A  Babcock,  at  Toledo. 
On  the  same  day  Gibson  wrote  to  Ludlow  &  Babcock,  that 
he  had  made  to  McQueen  &  M^Kay  an  advance  on  1350 
barrels  of  pork  and  200  barrels  of  flour,  which  were  stored 
at  different  points  on  the  line  of  the  Wabash  Canal,  and 
which  they  state  ^  is  to  be  shipped  to  your  care  and  held 
by  you  at  Toledo,  until  you  receive  instruction  from  th^tn 
respecting  it*  They  have  given  me  an  order  on  you  for  it, 
which  I  have  sent  to  Mott  &  Co.  I  wish  you  to  ship  &e 
pork  and  flour  to  me  immediately  on  its  arrival  at  Toledo." 
At  tbe  time  the  memoranda  of  the  pmt^hases  were  in- 
dorsed to  the  plaintiff,  it  was  usual  for  commission  merchants 
residing  and  doing  business  in  the  city  of  New  York  to 
make  advances  on  western  produce,  upon  the  assignment 
of  proper  evidences  of  title  thereto.  The  plaintiff  sent  Hoyt, 
his  agent,  to  Fort  Wayne,  to  superintend  the  shipment  of 
the  pork  and  flour.  He  arrived  at  F<Mrt  Wayne  the  2Mx  at 
April,  but  on  the  37th  of  that  monlli  a  writ  of  attachment, 
issued  by  the  AU^i  Circuit  Court  of  the  state  ot  Indiana,  in 
the  name  of  the  bank,  against  M^ueen  A  M'Kay  was 
laid  upon  the  pork  and  flour,  and  lite  sheriff  retained  pos- 
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seBsion  of  the  property  attached,  until  it  was  taken  out  of 
hiB  possession  by  the  writ  of  replevin  in  this  case. 

The  plaintiff  made  the  advancement  under  a  contract 
that,  as  commission  merchant,  he  should  sell  the  pork  and 
flour,  and,  after  paying  himself  for  his  advances,  commis- 
sions and  expenses,  pay  over  the  balance  to  McQueen  &> 
M<Kay. 

The  attachment  and  proceedings  thereon  are  admitted  to 
have  been  regular,  and  by  the  statute  of  Indiana,  goods 
attached  may  be  replevied. 

It  is  admitted  that  in  the  obtainment  of  the  loan  from  the 
bank,  M'Queen  &  M'Kay  were  guilty  of  fraud,  and  that 
^ebank  on  that  ground  might  have  disaffirmed  the  contract 
and  brought  trover  for  the  bank  notes,  or  for  the  pork  and 
flour  which  were  the  proceeds  of  the  notes,  before  the  cre- 
dit on  the  loan  had  expired;  but  it  is  insisted  that  by  suing 
out  the  attachment  the  bank  afiirmed  the  contract  of  loan, 
and  consequently  the  action  cannot  be  sustained  before  the 
expiration  of  the  credit. 

That  trover  would  have  been  the  better  form  of  action 
for  the  bank,  as  regards  the  pork  and  flour  now  m  contro- 
versy, there  can  be  no  doubt.  But  it  is  not  probable  thai 
an  action  of  trover  could  be  sustained  for  the  notes,  as 
proof  of  their  identity  would  be  required. 

In  Ferguson  v.  Carringtofiy  9  Bam.  &  Ores.  59,  it  was 
held,  that  where  goods  were  purchased  fraudulently,  an 
assumpsit  for  goods  sold  and  delivered,  could  not  be  sus- 
tained before  the  time  of  credit  expired,  though  the  vendor 
might  have  treated  the  contract  as  a  nullity,  and  have 
brought  trover  immediately  to  recover  the  value  of  the 
goods.  The  same  case  is  reported  in  3  Carr  &  Payne,  457. 
In  Hanna  v.  MUh,  21  Wend.  90;  Yak\:  Coddingtan,  ib.  175, 
it  was  decided  '^  that  where  goods  were  sold  to  be  paid  for 
by  a  note  or  bill  payable  at  a  future  day,  which  is  not  de- 
livered according  to  the  terms  of  the  sale,  the  vendor  may 
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sae  immediately  for  a  breach  of  the  special  agreementi 
aad  recover,  as  damages,  the  whole  value  of  the  goods, 
allowing  a  rebate  of  interest  during  the  stipulated  credit; 
but  that  he  could  not  maintain  assumpsit  on  the  common 
counts,  until  the  credit  has  expired."  But  in  Corlies  v. 
Crardnery  2  Hall,  345,  the  court  held  that  an  assumpsit  for 
goods  sold,  could  be  maintained  under  circumstances  simi- 
lar to  the  above;  they  say  '^  that  the  sale  and  delivery  of 
the  goods  were  conditional,  and  that  the  plaintiffs  might 
reclaim  their  goods,  or  treat  the  sale  as  an  absolute  one 
without  credit."  The  decision  in  the  case  of  DuUon  v. 
Solonumsony  3  B.  &  P.  582,  is  contra. 

In  Campbell  v.  SeweUy  1  Chitt.  Rep.  609,  and  4  Moore,  532, 
it  was  held,  ^^  that  the  plaintiff  could  not  declare  in  indebi- 
tatus  assumpsit  for  goods  sold,  at  least  before  the  expiration 
of  the  time  at  which  the  bills  would  have  become  due,  but 
should  have  declared  specially."  Where  a  bill  of  exchange, 
given  in  payment  for  goods  sold  was,  upon  presentment  to 
the  drawee,  refused  acceptance,  it  was  held,  that  the  holder 
w^as  not  bound  to  present  the  bill  a  second  time,  nor  to 
return  it,  and  that  the  holders  having  declared  against  the 
drawer  on  the  bill,  and  joined  counts  for  goods  sold,  may 
treat  such  bill  as  a  ntdlity,  and  recover  his  demand  on  the 
latter  counts,  although  the  credit  on  the  bill  be  not  expired. 
HeiMing  v.  Hardy ^  1  Moore,  61;  7  Taunt.  312;  Smith  v. 
Hods<m,  4  Term,  211 ;  1  M.  &  R.  2. 

If  a  person  without  authority  sell  goods  belonging  to 
another,  and  receive  a  negotiable  note  in.  payment,  the 
owner  may  waive  the  tort,  and  maintain  an  action  against 
him  for  money  had  and  received,  to  recover  the  proceeds  of 
the  sale.  Whitwdl  et  al.  v.  VtncerU,  4  Pick.  449.  An  action 
for  goods  sold  and  delivered  will  lie,  although  payment  was 
to  be  made  by  a  note  on  demand,  immediately  on  a  failure 
to  give  such  note.  Loring  v.  Gumey^  5  Pick.  15.  In  Man. 
4-  Mech.  Bank  v.  Gore  ctd.^lb  Mass.  75,  "the  bank  finding 
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the  security  npon  which  they  had  agreed  to  make  tiie  loan, 
had  failed  by  reason  of  the  forgery  of  the  names  of  the 
indorsers,  and  that  they  had  thus  been  defiranded  of  a  large 
som  of  money,  commenced  this  action,  declaring  for  money 
had  and  receiYcd,  although  the  term  of  credit  agreed  upon 
for  the  loan  had  not  expired.'^  ^  It  is  a  case,"  the  court  say, 
'^as  respects  the  plaintiffs,  of  money  obtained  from  th^n 
by  misrepresentation  and  fraud;  and  we  think  the  only 
question  is,  whether  upon  a  loan  thus  obtained,  although 
upon  credit,  the  bargain  may  not  be  disaffirmed  by  the 
lender,  and  an  action  presently  commenced  for  money  so 
obtained,  as  had  and  received,  in  a  legal  view,  to  his  use; 
and  upon  this  we  have  no  doubt."  And  they  observe, 
'*  there  can  be  no  question  of  the  soundness  of  the  princi- 
ple, or  of  its  applicability  to  this  action.  Here  the  credit 
was  obtained  upon  an  offer  of  adequate  security.  The  secu- 
rity was  wholly  worthless.  The  consideration  for  the  credit, 
therefore,  failed,  and  the  money  thus  wrongfully  obtain- 
ed, could  not  for  an  instant  be  conscientiously  retained. 
Ex  cBquo  et  bonoy  then  it  ought  to  be  returned;  and  that 
is  the  foundation  of  the  action  for  money  had  and  re- 
ceived." 

IndMtatus  assumpnt  lies  to  recover  the  price  and  value 
of  goods  which  the  defendant,  by  fraud,  procured  the  plain- 
tiff to  sell  to  an  insolvent,  and  then  got  into  his  own  pos- 
session; for  he  could  not  set  up  the  sale,  because  his  own 
fraud  had  procured  it;  and  the  mere  possession  of  the 
plaintiff's  goods,  unaccounted  for,  raises  an  assumpsit  to 
pay."  Hill  v.  Perrett,  8  Taun.  274;  Smedley  v.  Ctoodwin,  3 
M.  &  Selw.  191 ;  Bennet  v.  Francis^  4  Esp.  28. 

When  a  sale  is  fraudulently  procured  by  the  vendee,  he 
may  be  sued  by  the  vendor  for  the  value  of  the  goods, 
even  before  the  expiration  of  the  credit  agreed  to  be  given. 
De  Synums  v.  Mtnchwinchy  1  Esp.  430;  Arden  v.  Sharpe^  2  ib. 
623,  524;  Sever  v.  Dijiglegy  4  Greenl.  306. 
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In  Wilson  v.  ForxXy  6  Johns.  110,  the  plaintiff  Bold  a  horse 
and  gig  to  the  defendant  for  a  note  on  Whaley,  which  was 
not  dne  for  several  months.  Whaley  was  represented  by 
the  defendant  as  good,  when  he  knew  him  to  be  insolvent. 
Plaintiff  afterwards  offered  to  return  the  note  and  demanded 
payment,  which  evidence,  under  the  count  for  goods  sold, 
the  court  overmled,  and  on  that  ground  the  Supreme  Court 
reversed  the  judgment;  and  in  their  opinion  said,  ^if  the 
special  contract  was  void  on  account  of  fraud,  the  plaintiff 
may  disregard  it,  and  bring  assumpsit  for  the  goods  sold. 
That  the  note  was  no  payment.'^  The  same  doctrine  is 
found  in  1  Com.  on  Cont.  38. 

In  Stedman  v.  Oooch,  1  Esp.  Rep.  3,  Lord  Kenyon  said,  **  if 
in  payment  of  a  debt,  a  bill  or  note  is  taken,  payable  at  a 
future  day,  the  creditor  cannot  legally  commence  an  action, 
until  such  note  or  bill  become  payable,  or  default  be  made 
in  the  payment;  but  if  such  bill  or  note  be  of  no  value,  as 
if,  for  example,  drawn  on  a  person  who  has  no  effects,  and 
who,  therefore,  refuses  it,  the  creditor  may  consider  it  as 
waste  paper,  and  resort  to  his  original  demand,  and  sue  the 
debtor  upon  it."  It  appears  when  the  goods  were  purchased 
in  that  case,  the  notes  were  taken  in  payment.  The  same 
principle  is  sanctioned  in  Packford  v.  MaxweUy  6  Term,  52. 
To  this  doctrine  is  opposed  the  case  of  Ferguson  v.  Carring- 
tan,  above  cited,  and  some  other  cases.  These  cases  rest 
upon  the  simple  ground  that  an  action  for  goods  sold  and 
delivered,  or  money  had  and  received,  affirms  the  contract. 
Now  this  assumed  ground  is  unfounded  in  fact  and  in  law. 
An  action  brought  before  the  credit  expires,  cannot  be  said 
to  be  brought  in  affirmance  of  the  contract,  but  in  disaffirm- 
ance of  it.  The  action  is  maintainable  only  upon  the 
ground  that  the  note  given  in  payment  being  of  no  value 
on  account  of  the  fraud,  may  be  treated  as  void,  and  an 
action  brought  immediately  for  the  goods  or  money  obtained 
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through  its  instrumentality.  And  in  such  case,  the  only  de- 
fence that  could  be  set  up  would  be  the  fraud  through  which 
the  credit  was  obtained.  Is  this  admissible?  Such  a  posi- 
tion would  be  absurd.  In  this  case  McQueen  &  M^Kay  by 
a  gross  fraud  obtained  the  money  from  the  bank,  the  secu- 
rity given  to  the  bank  being  of  no  value;  and  although  they 
have  appropriated  the  money  as  admitted  in  this  case,  yet 
they  contend  they  are  not  liable  to  an  action  for  money  had 
and  received,  until  their  credit,  fraudulently  obtained,  shall 
have  expired. 

Had  the  bank  claimed  the  pork  ^nd  flour  specifically,  by 
an  action  of  trover  or  replevin,  as  the  proceeds  of  the 
money  fraudulentiy  obtained  from  it  by  McQueen  &  M'Eay, 
its  right  to  the  whole  of  the  property  would  have  been 
clear,  but  having  issued  an  attachment,  it  can  claim  only 
as  a  general  creditor,  and  under  the  statute  other  cre- 
ditors may  file  their  claims.  But  the  only  point  now  under 
consideration  is,  has  the  action  been  prematurely  com- 
menced ? 

In  the  case  of  Gary  v.  Curtis,  3  Howard,  255,  Mr.  Justice 
Story  says,  ^4t  is  an  entire  mistake  of  the  true  meaning  of 
the  rule  of  the  common  law,  that  the  action  of  assumpsit  for 
money  had  and  received  is  founded  upon  a  voluntary  express 
or  implied  promise  of  the  defendant,  or  that  it  requires  privity 
between  the  parties,  ex  cantractu,  to  support  it.  The  rule 
of  the  common  law  has  a  much  broader  and  deeper  foun- 
dation. Whenever  the  law  pronounces  that  a  party  is 
under  a  legal  liability  or  duty  to  pay  over  money  belonging 
to  another,  which  he  has  no  lawful  right  to  exact  or  retain 
from  him,  there  it  forces  the  promise  upon  him,  in  tnintum, 
to  pay  over  the  money  to  the  party  entitled  to  it.  It  b  a 
result  of  the  potency  of  the  law,  and  is  in  no  shape  de- 
pendent upon  the  will  or  consent  or  voluntary  promise  of 
the  wrongful  possessor." 
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I  think  the  suit  may  be  sustained,  there  being  fraud  in 
the  security,  though  the  credit  had  not  expired.  An  action 
of  trover  for  the  bank  notes,  without  proving  the  notes, 
could  not  be  sustained;  and  this  could  not  be  done  in  one 
case  in  a  hundred. 

It  is  admitted  there  was  no  sale  of  the  property  by 
McQueen  &  M^Kay.  They  indorsed  to  Gibson,  in  New 
York,  a  commission  merchant,  the  receipted  bills  of  parcels, 
showing  the  purchase  and  payment  by  them  for  the  pork 
and  flour,  and  a  guarantee  that  both  should  pass  inspection, 
&c.,  and  the  great  question  in  the  case  is,  whether  the  ad- 
vance made  by  Gibson  creates  a  lien  on  the  pork  and  flour 
paramount  to  the  lien  of  the  attachment.  There  is  no  evi- 
dence that  the  plaintifi*,  when  he  made  the  advance,  had 
any  notice  of  the  fraud  of  McQueen  &  M'Kay.  He  must 
then  be  considered  as  having  acted  fairly ;  and  it  is  admitted 
that  it  was  usual  for  commission  merchants,  in  New  York, 
to  make  advances  on  western  produce  upon  the  assignment 
of  the  proper  evidence  of  title  thereto.  Whether  this 
*' proper  evidence  of  title,"  consists  of  such  memoranda  of 
purchase  as  were  transferred  to  the  plaintiff*  in  this  case,  is 
not  stated. 

From  the  letters  of  McQueen  &  M^Kay,  to  Ludlow  & 
Babcock,  commission  merchants  of  Toledo,  Ohio,  handed 
to  the  plaintifi*  the  day  he  made  the  advance,  and  which  is 
made  a  part  of  the  case,  it  appears  the  advance  was  made 
on  the  pork  and  flour  above  stated ;  and  nine  hundred  other 
barrels  of  pork  ^^  stored  at  diflerent  points  on  the  Wabash 
canal."  This  also  appears  from  a  letter  written  on  the 
same  day  by  the  plaintifi*,  and  directed  to  the  same  persons, 
which  is  also  in  evidence.  It  seems,  however,  to  have 
been  the  intention  of  the  parties  to  the  agreement,  to  raise 
the  legal  question  on  the  pork  and  flour  attached. 

No  letters  were  vn'itten  to  Hanna,  Hamilton  &  Co.,  or 
D.  &  J.  A.  T.  Nichols,  of  whom  the  pork  and  flour  now  in 
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controversy  were  purchased,  infonning  them  of  the  orders 
given  to  the  plaintiff;  nor  had  they  any  knowledge  c£  such 
orders  nntil  after  the  attachment  was  laid. 

The  memorandums  of  purchase  with  their  indorsements 
have  been  compared,  in  their  effect,  to  indorsed  bills  of 
lading.  A  bill  of  lading  possesses  many  of  the  qualitiee  of 
a  bill  of  exchange.  In  the  language  of  Lord  EUenboroug^ 
if  a  consignee  'indorse  a  bill  of  lading  for  a  valuable  con- 
sideration, and  without  notice  by  the  indorser  of  a  better 
title,  it  passes  the  properly."  This  deprives  the  owner  of 
the  right  to  stop  the  goods  in  transitu.  When  the  indorse- 
ment  is  made  in  blank,  it  may  be  filled  up  as  on  a  bill  of  ex- 
change. 6  East.,  21,  22 ;  Wright  v.  Cmftdl,  4  Burr.  2046; 
Tucker  v.  Humph  ej^^  4  Bing.  522;  CatdweU  v.  Ball^  1  Tenn, 
205;  Hubbert  v.  Carter,  ib.  745;  3  Kent.  Com.  207. 

The  memorandums  in  question  are  neither  in  form  nor 
effect,  like  bills  of  lading.  Have  they  the  character  of 
warehouse  receipts?  These  instruments  take  their  form 
and  effect  from  usage;  consequently,  they  vary  in  both 
these  particulars,  as  usages  differ  at  different  places. 

In  AJcerman,  v.  Humpkrejfy  1  Car.  &l  Payne,  44,  it  was  heldy 
that  a  consignee  of  goods  delivering  over  to  a  third  person, 
the  shipping  note  of  such  goods,  and  a  delivery  order  on 
the  wharfinger  to  deliver  such  goods  as  soon  as  they  arrive, 
does  not  pass  the  property  in  them,  so  as  to  prevent  a  stop- 
page of  them  in  transitu  by  the  consignor.  In  his  opinion 
in  that  case.  Burrow,  Justice,  said,  '^  I  do  not  think  that  the 
giving  the  shipping  note  and  delivery  order  to  the  plaintiff^ 
made  a  change  of  the  property."  The  acceptance  of  a  de 
livery  order  by  the  vendee  is  not  equivalent  to  an  actual 
acceptance  of  the  goods  within  the  meaning  of  the  statute 
of  firauds.  The  court  say  *'  they"  (the  warehouse  men) 
^^  held  it  originally,  as  the  agent  of  the  vendors ;  and  as 
long  as  they  continued  so  to  hold  it,  the  property  was  un- 
changed.''   It  has  been  said,  '^  that  the  London  Dock  Com- 
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pany  were  boand  by  law,  when  required,  to  hold  the  goods 
o^  account  of  tbe  vendee.  That  may  be  trae^  and  they 
might  render  themfielves  liable  to  an  action  for  refusiiig  sp 
to  do;  but  if  tliey  did  wrongfully  refuse  to  transfer  the 
goods  to  the  vendee,  it  is  clear  that  there  eould  not  then  be 
any  actual  aeceptmice  pf  .thepi  by  him  until  he  ^tuaUy 
took  possession  of  them." 

After. a  contract  for  the  nale  of  gopds  and >  written  order 
on  the  wharfingei  for  delivery,  communicated  to  the  wbarf- 
ioger,  and  assented  to  by  him,  though  no  -itcjtual  transfer  be 
made  on  Ms  books^  the  property  passes  to  the  vendue. 
Assignees  of  Jhrnum  v.  Darrian^  7  Taunt  270.  In  Barvjf 
et  al,j  assignees^  v.  Liddiard^  1  Starkie,  181,  it  was  :held9  that 
where  '*  A,  shortly  before  his  bankruptcy, .draws  a  bill,  and 
haviug, procured  it  to  be  discounted,  gives  B,  a  creditor,  an 
order  to  receive  the  amount  which  he  directs  G,  who  dis- 
counted the  UU,  to  transmit  to  B;  whilst  the  money  is  jm 
the  hands  of  the  carrier,  A  commits  an  act.of  bankruptoy, 

B,  who  aflerwards  receives  the  money,  is  UaUe  tp  A's 
assignees." 

''  An  order  by  A  to  B,  directing  the  latter  to  ;pay  over  tp* 

C,  a  creditor. of  A's,  the  proceeds  of  ^a  cwgo  coAsigaed  by 
A  to  B,  creates  no  lien  in  favor  of  C.  HoUand  ^HumUe, 
.assignees,  1  Staikie,  14S.  A  sfaiiq[^ing  iK>te  Md  deUv^iy 
order  make  no  change  of  iprpperty;  iheydo  UPt  ami^wmtto 
ia  bill  of  lading,  which  is  exactly  like  a  bill  of  e^^wge, 
and  the  property  .menHwed  in  it  tpasses  by  indorsement. 
IStckerv.  Hwnqikrejf^A  Biog.  516.  A  merchant  in  l^ondon 
had  been  in  the  habit  of  selling  goods  -Ip  B,  resident  in  the 
comvtry,  and  of  delivering  them  to  a  whsurfin^eria  London, 
tobelbrwardedtp.Bbythefirstship.  inpursuiMiceofa^parol 
order  from  B^  goods  w^re  ^eUvered  to,  and  aeeepted  .by, 
the  whar^uger  to  be  forwarded, in  th/a  usuM  tOMUier.  Held 
that  this  not  bemg  an  ia^eptoMe  ^f  4be  boy^,  was  m^t 
sufficient  to  take  the  owe  wtof  Ae  stataite^if  the  d9.CMr. 
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2,  Ch.  3.  Hanson  v.  Armitagey  Bam.  &  Aid.  544.  In  Ben- 
net  V.  Goddardf  Mason  Rep.  107,  it  was  held  that  where 
goods  were  sold,  lying  in  the  vendor's  warehouse,  on  cre- 
dit, and  they  are  sold  by  marks  and  numbers,  so  that  no 
Airther  designation  is  necessary,  and  it  is  a  part  consider- 
ation of  the  bargain  that  they  may  remain  there  rent  firee, 
at  the  option  of  the  vendee,  and  for  his  benefit,  until  the 
vendor  shall  want  the  room;  there  is  in  point  of  law  a  com- 
plete delivery  of  the  goods. 

To  constitute  a  lien  there  must  be  an  actual  or  constiruo- 
tive  possession  of  the  thing,  by  the  party  asserting  it;  for  a 
lien  is  a  right  to  retain  a  thing,  which  presupposes  a  lawful 
possession,  which  can  arise  only  from  a  just  possession  under 
the  owner  or  other  party  against  whom  the  6laim  exists. 
If  the  thing  has  not  yet  arrived  at  the  possession  of  the 
party,  but  is  still  in  transitu,  or  if  he  has  only  a  right  of 
possession,  the  lien  does  not  attach  thereon.  Story  on  Agen- 
cy, sec.  361.  Chancellor  Kent,  in  the  second  volume  of  his 
Commentaries,  638,  says,  possession  of  the  goods  is  neces- 
sary to  create  the  lien;  and  the  right  does  not  extend  to 
debts  which  accrued  before  the  character  of  factor  com- 
menced; nor  when  the  goods  of  the  principal  do  not,  in  fact, 
come  to  the  factor's  hands  even  though  he  may  have 
accepted  bills  upon  the  faith  of  the  consignment,  and  paid 
part  of  the  freight.     Kirdoch  v.  Craigy  5  Term,  119,  783. 

A  sale  of  goods  without  delivery  of  possession  is  invalid 
as  against  an  attaching  creditor  of  the  vendor.  Lanfear  v. 
Sumner y  17  Mass.  110.  Skumwajf  v.  Ruiter^  7  Pick.  56;  Par- 
tons  V.  Didcersonj  11  Pick.  352. 

On  their  face  the  bills  of  parcels  do  not  show  and  do  not 
purport  an  actual  delivery  of  the  flour  and  pork,  and  there 
was  in  fact  no  formal  delivery  of  either.  The  papers  show 
an  obligation  by  the  warehouse  keepers  to  deliver  the  pork 
and  flour  soon  after  the  canal  shall  open,  and  that  they  shall 
both  pass  inspection.    But  in  regard  to  the  pork,  the  agreed 
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case  admits  that  the  barrels  of  pork  were  in  the  warehouse. 
A  formal  delivery  of  personal  property  is  not  necessary  to 
change  the  title.  A  part,  in  the  name  of  the  whole,  may 
be  delivered;  and  frequently  the  delivery  of  the  evidence 
of  the  transfer  is  considered  a  symbolical  delivery  of  the 
thing  sold.  This  question  is  controlled  by  commercial 
usages  in  reference  to  the  nature  and  condition  of  the  pro- 
perty. 1  East  Rep.  194;  Atkinson  v.  MdiTtgy  2  Term  Rep.  462. 

The  receipted  bills  of  parcels  and  guarantees  were  not 
assignable  as  bills  of  lading.  They  contained  evidence  of 
the  articles  purchased,  of  payment  and  the  guarantees,  and 
as  such  were  important  to  the  purchasers:  but  whether  the 
evidence  of  the  articles  purchased,  the  payment  and  gua- 
rantees, were  contained  on  one  or  several  papers,  was  imma- 
terial. No  usage  is  known  or  proved  in  Indiana  or  New 
York,  which  give  to  these  papers  any  other  effect  than  as 
evidence  of  the  above  facts.  There  was  no  condition 
expressed  or  understood  that  the  pork  and  flour  were  to  be 
delivered  to  the  bolder  of  the  papers,  or  that  their  produc- 
tion was  necessary  to  obtain  the  property.  A  simple  order 
for  the  pork  and  flour  to  Gibson,  would  have  had  the  same 
effect,  as  the  indorsement  of  the  above  papers. 

If  McQueen  d&  M^Kay  had  given  an  order  to  the  ware- 
house men  to  deliver  the  property  to  ony  one,  they  would 
have  delivered  it,  without  incurring  any  liability  to  Gibson, 
they  having  no  knowledge  of  his  claim.  Had  McQueen  & 
M'Kay  taken  the  property  into  their  own  possession,  they 
would  not  have  been  responsible  to  Gibson  for  the  value  of 
the  property,  but  only  for  the  advance,  including  interest 
and  damages  for  a  violation  of  the  contract.  There  having 
been  no  sale,  and  the.  property  not  having  passed  into  the 
actual  possession  of  Gibson,  he  could  not  have  recovered 
the  property  by  any  legal  process,  even  from  the  possession 
of  McQueen  &  M'Kay.  Had  the  property  passed  into  the 
possession  of  Gibson  after  notice,  he  could  not,  as  the  factor 
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of  M'Qneen  d&  M'Kay,  have  sold  more  of  it  than  wonldl 
refhiid  his  advance,  iatevest  and  charges.  Bat  not  having 
possession  of  the  property,  he  ceold  not,  in  equity,  ei^^fce 
against  it  his  claim  to  any  thing  beyond  an- indemnity. 

Bat  the  case  does  not  torn  upon  this  principle.  Before 
any  notice  was  given,  the  bank  laid  an  attachment  on  the 
{HToperty.  Neither  the  warehoose  men  or  the  bank  knew 
any  thing  of  the  advance  of  Gibson,  or  of  the  order,  until 
after  the  attachment.  But  suppose  there  had  been  notice, 
McQueen  A;  M'Kay  had  an  attachable  interest  in  the  pro- 
perty. The  first  cost  of  the  pork  and  flour  exceeded  the 
advance  about  a  thousand  dollars.  McQueen  &  M'Kay, 
then,  to  this  extent,  at  least,  were  interested  in  the  pro- 
perty, and  liiat  interest  was  attachable.  By  the  383d  sec- 
tion of  the  eifecutioti  laws.  Revised  Code  of  1843,  all  the 
intei^est  of  a  mortgagee,  pledgee,  or  assignee  of  personal 
property  is  liable  to  be  levied  on  and  sold  by  execution. 
And  in  the  case  of  Svans  v.  Darlingtoh,  5  Mackf.  S30»  the 
court  held  there,  the  same  interest  may  be  reached  by  an 
ftttadiflkent. 

If  the  lien  asserted  by  Gibson  be  good  to  the  extent  atf 
contended,  it  withdraws  the  property  from  the  state  of  Indi- 
ana, and  compels  the  creditors  of  McQueen  6l  M^Kay  who 
Inside  in  the  state,  to  follow  it  to  the  state  of  New  York. 
And  the  principle  would  be  the  same,  had  an  advance  of 
one  thousand  dollars  been  hiade  on  ten  tltousaaid  dollars 
worth  fA  property.  So  carefel  is  the  law  of  the  rig^its  of 
creditors,  that  aA  executor  under  a  foreign  jurisdiction  can- 
not withdraw  the  property  of  the  deceased  from  the  local 
jurisdiction,  to  that  of  the  domicil  of  the  deceased^  to  the 
prejudice  of  creditors.  Much  more,  it  would  seem,  cannot 
this  be  done  in  the  case  under  consideration;  a  case  where 
in  fact  there  has  been  no  sale;  and  where,  if  the  lien  of  the 
commission  merchant  attached,  it  could  only  extend  to  the 
ftdvance  made. 
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In  Biack  et  d.  v.  Zaduira,  3  Howard,  51 1 ,  liie  Snpeme 
Court  held,  that  an  attachment  of  bank  stock  in  Louisiana, 
which  had  previonBiy  been  assigned  by  the  owner  in  Soadi 
Carolina,  of  which  the  plaintiff  in  the  attachment  had  notice, 
brfore  the  writ  was  issaed,  could  not  be  sastained.  The 
eonrt  say,  <'  now  in  the  case  before  us,  there  is  plenary  evi- 
dence that  the  assignment  was  valid  and  effectual  by  the 
laws  of  South  Carolina,  when  and  where  it  was  made,  to 
pass  the  right  to  the  property  in  controversy;  and  that  the 
attaching  creditors  had  notice  thereof  before  their  attach- 
ment was  made." 

And  so  in  a  late  case  in  the  Supreme  Court  of  Louisiana^ 
where  the  effects  of  the  United  States  Bank  were  attached 
in  that  state,  after  a  due  assignment  of  them  had  been  made 
in  the  state  of  Pennsylvania,  of  which  the  attaching  cre- 
ditors had  notice,  it  was  held  the  attachment  could  not  h% 
sustained.  This  case,  and  the  one  above  dted,  are  made  to 
turn  on  the  fact  of  notice.  And  if  in  the  case  under  consi* 
deration,  before  the  attachment  was  laid  upon  the  property, 
the  plaintiff  had  had  notice  of  the  order,  the  lien  of  Gibson 
to  the  extent  of  his  advances  would  have  been  protected. 

In  Babcock  v.  Maltbie,  19  Martin,  137,  the  court  say,  the 
true  test  in  cases  of  assignment  is,  *^tbat  where  the  owner 
of  the  property  has  lost  all  power  over  it  and  cannot 
change  its  destination,  the  creditors  cannot  attach."  This 
rule  is  apparently  sanctioned  by  the  Supreme  Court  of  the 
United  States  in  the  case  above  cited;  but  it  is  not  true,  ex- 
cept upon  the  supposition  that  the  whole  transacticm  was 
bona^de.  For  if  a  man  fraudulently  transfer  his  goods,  he 
has  lost  all  power  over  them,  but  his  creditors  may  attach 
them.  In  the  case  of  Gibson,  M'Queen  and  APKay,  before 
the  notice,  had  power  to  sell  the  property  and  transfer  a 
good  tide. 

In  Story's  Conflict  of  Laws,  sect.  416,  it  is  said,  ''neither 
is  it  true,  tbat  even  the  voluntary  conveyances  of  parties  in 
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all  cases  are  to  be  held  valid»  where  they  are  prejtulicial  to 
the  ri^ts  and  remedies  of  our  own  citizens.  In  Massar- 
ehusetts,  for  instance,  it  has  been  held,  that  a  volontary 
assignment  by  a  debtor  of  all  his  property,  made  in  Penn- 
sylvania, for  the  benefit  of  creditors  generally,  shall  not 
prevail  over  a  subsequent  attachment  of  the  funds  of  the 
debtor,  made  after  the  assignment,  because  such  an  assign- 
ment would  be  void  by  the  laws  of  Massachusetts,  if  made 
in  that  state,  as  being  in  fraud  of  creditors;  and  it  is  unjust 
and  unequal  in  its  efi*ects,  and  prejudicial  to  the  citizens  of 
the  state."  *'  In  such  a  case,  therefore,  the  party  who  shall 
by  process  first  attach  the  debt  or  seize  the  property,  ought 
to  prevail,  whether  creditor  or  assignee."  Ingraham  v.  Oey^y 
18  Mass.  R.  146;  Oliver  v.  Townsy  6  Hck.  97, 307,  286:  and 
Chancellor  Kent,  2  Comm.  406,  says,  '*  it  may  be  considered 
as  part  of  the  settled  jurisprudence  of  this  country,  that  per- 
sonal property,  as  against  creditors,  has  locality,  and  ike  lex 
loci  rei  siUB  prevails  over  the  law  of  tiie  domicil  with  regard 
to  the  rule  of  preference  in  the  case  of  insolvent  estates." 

In  Lanfear  v.  Sumner ^  17  Mass.  Rep.  110,  the  court  held, 
^  A  conveyance  made  in  Philadelphia  to  plaintiff  of  a  quan- 
tity of  tea  on  board  a  ship  bound  to  Boston,  which  was 
afterwards  attached  by  a  creditor  in  Boston,  that  the  de- 
fendant must  prevail,  as  there  was  no  legal  delivery  before 
the  attachment.  That  it  was  a  case  of  two  creditors,  each 
endeavoring  to  secure  his  debt  out  of  the  same  iund;  he 
who  first  acquires  possession  will  hold  the  goods." 

In  the  case  of  Hoffman  et  al.  v.  Joseph  Noble  and  another^ 
6  Met.  68,  the  court  very  properly  held,  that  where  a  con- 
signee had  made  an  advance  to  the  full  value  of  the  goods, 
in  good  faith,  and  they  having  come  into  his  possession,  he 
stood  in  the  light  of  a  purchaser. 

It  is  supposed^'that  a  decision  against  the  paramount  lien 
of  the  plaintiff,  as  here  asserted,  may  tend  to  prevent  the 
customary  advances  on  the  shipment  of  produce.    Factors 


MAY  TERM,  1845.  567 


Gibton  V.  Stevens. 


or  commission  merchants  must  be  cautious  to  whom  they 
make  advances.  The  legal  right  of  the  bank  growing  out 
of  the  fraud,  to  the  pork  and  flour,  if  asserted  by  an  action 
of  trover,  is  not  disputed.  And  this  shows  that  the  case 
turns  mainly  upon  a  mere  technicality.  But  on  the  other 
side,  the  rights  of  creditors  are  involved,  and  the  assertion 
of  those  rights  under  the  jurisdiction  where  the  property  is 
found.  If  by  a  small  advance  on  a  large  amount  of  pro- 
perty, by  a  factor,  a  fraudulent  purchaser  may  remove  the 
property  to  a  foreign  jurisdiction,  beyond  the  reach  of  his 
local  creditors,  frauds  of  the  greatest  magnitude  may  be 
practised.  The  facts  of  the  present  case  strongly  illustrate 
thb,  tod  show  tmder  such  a  rule  with  what  facility  and  im- 
punity such  frauds  may  be  committed. 

This  is  probably  the  first  case  involving  some  of  the  pre- 
cise questions,  above  considered.  I  have  felt  an  uncommon 
solicitude  on  the  subject,  and  took  occasion,  at  the  last  term 
of  the  Supreme  Court  attended  by  my  lamented  brother 
Story,  to  consult  him  on  the  points  ruled,  and  I  was  grati- 
fied to  find  that  he  coincided  with  the  opinion  as  now 
expressed.  Upon  the  whole,  we  direct  a  judgment  of  de 
retomo  habendo. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


ILLINOIS-^UNE  TEBM,  1847. 


Wm.  Lswis  v.  ADMonsnuTORS  or  Broadwell. 

The  act  of  limiUtioiw  of  Iltiooit,  of  U97,  hmn  certain  ckimt  not  proeeentod  fo 
«iiteen  jean,  bat  did  not  operate  against  uon  raaideota;  bnt  tbia  ezempiioa  wat-z«- 
pemled  bj  the  act  of  1837 — held  that  on  a  claim  which  had  six  years  to  mn,  the 
statate  woald  operate. 

To  bar  aay  claim,  there  matt  be  a  reasonabie  time  for  thewstatule  to  ran  after  it 
is  enacted. 

Until  administration  j^nted,  it  is  donbtfal  whether  the  ttatote  can  operate,  as 
there  is  no  one  against  whom  sail  conld  be  broaght. 

A  creditor  may  administer,  but  is  ho  boand  to  do  so? 

Mr.  Bobbins  for  plaintiff. 

Messrs.  Logan  &  Lincoln  for  defendant, 

OPINION   OF   THE  COUKT. 

This  is  an  action  of  covenant.  The  defendant  pleads  the 
statute  of  limitation,  of  the  10th  of  Febniary,  1827,  which 
limits  the  action,  brought  by  the  plaintiff,  to  sixteen  years. 

The  plaintiff  replies,  that  they  are  citizens  of  Ohio,  and 
within  the  proviso  of  the  seventh  section,  which  declares, 
that  non  residents  shall  have  sixteen  years,  within  which 
to  bring  their  action  after  coming  within  the  state. 

To  this  replication,  the  defendants  demur. 

By  the  act  of  the  1 1th  of  February,  1837,  the  above  pro- 
viso, in  favor  of  non  residents,  was  repealed.    And  it  is 
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contended,  that,  until  the  proviso  was  repealed  by  this  act, 
the  statute  did  not  begin  to  run,  and  that,  consequently, 
until  the  lapse  of  sixteen  years  from  that  time,  there  can  be 
no  bar  to  the  demand  of  the  plaintiff.  That  the  removal 
of  the  disability  must,  in  effect,  be  the  same  as  where  a  non 
resident,  against  whom  the  statute  does  not  run,  comes 
within  die  state,  from  which  time  the  statute  begins  to 
operate. 

There  is  plausibility  in  this  argument,  but  we  suppose 
the  repealing  clause  must  place  the  demand  of  the  plaintiff 
on  the  same  ground  as  if  the  act  of  1837  had  contained  the 
provision,  in  regard  to  limitations,  that  is  contained  in  the 
act  of  1827,  omitting  the  proviso  as  to  non  residents.  On 
this  hypothesis,  ten  years  of  the  statute  had  run,  from  the 
time  the  right  of  action  accrued  to  the  plaintiff,  and  the 
question  would  arise,  whether  the  statute  would  bar  at  the 
end  of  sixteen  years  from  the  time  the  action  accrued,  or 
from  the  enactment  of  the  statute,  in  1837.  We  suppose 
the  statute,  from  its  passage,  would  operate  upon  the  right 
of  the  plaintiff,  and  would  constitute  a  bar  in  six  years,  as 
that  would  be  the  time  the  statute  had  to  run. 

This  is  the  effect  given  to  statutes  of  limitations  on  rights 
of  action  which  had  accrued  before  their  passage.  No 
court  would  give  effect  to  a  statute  so  as  to  bar  claims  for 
time  elapsed  before  its  passage;  but  where  a  reasonable 
time  must  elapse  after  the  enactment,  before  the  bar  is 
complete,  effect  must  be  given  to  the  statute. 

The  demurrer  to  the  replication  is  sustained. 

With  the  leave  of  the  court,  the  plaintiff  filed  another 
replication,  which  alleged  that,  in  1836,  the  first  adminis- 
trator on  the  estate  of  Lewis  died,  in  Illinois,  and  no  other 
administration  was  granted  until  1843,  and  that  during  that 
time  there  was  no  one  against  whom  suit  could  be  brought, 
&c.     To  which  the  defendant  demurred. 

■ 

In  the  case  of  Murttgf,  Administrator^  v.  The  East  India 
72 
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Company^  5  Bam  &  Aid.  204,  **  In  an  action  by  an  adminis- 
trator upon  a  bill  of  exchange,  payable  to  the  testatx^,  bnt 
accepted  after  his  death,  it  was  held,  that  the  statute  of 
limitations  begins  to  run  firom  the  time  of  granting  the  let- 
ters of  administration,  and  not  from  the  time  the  bills  be- 
come due,  there  being  no  cause  of  action  until  there  is  a 
party  capable  of  suing."  In  Gary  y.  Stephenson,  Salk.  421, 
''  An  action  of  assumpsit,  for  money  had  and  received,  was 
brought  against  one  who  had  received  money  belonging  to 
the  estate  of  the  intestate,  after  his  death,  and  before  ad- 
mimstration  granted — ^the  receipt  being  more  than  six  years 
before  the  action,  but  the  grant  of  the  administration  was 
within  six  years.  The  court  held  that  the  time  of  limita- 
tion did  not  begin  to  run  until  the  grant  of  the  administra- 
tion." And,  in  the  above  case  of  Murray,  Chief  Justice 
Abbott  said,  *'  Now,  independently  of  authority,  we  think  it 
cannot  be  said,  that  a  cause  of  action  exists,  unless  there 
be  also  a  person  in  existence  capable  of  suing." 

When  administration  was  granted,  in  1836,  the  act  of 
1827  did  not  operate  against  the  plaintiff,  he  being  a  non 
resident;  and,  from  the  repeal  of  that  exemption  by  the  act 
of  1837,  up  to  the  time  of  granting  letters  the  second  time, 
in  1843,  there  was  no  person  against  whom  the  action  could 
l>e  brought.  It  is  not  shown  that  the  deceased  had  any 
heirs  in  Illinois.  The  statute  of  Illinois  authorises  a  cre- 
ditor to  administer,  but  is  he  bound  to  do  so?  A  failure  to 
sue  infants,  it  is  admitted,  is  no  excuse  under  the  statute. 

On  this  point,  Judge  McLean  suggested  doubts  whether 
the  excuse  of  the  plaintiff  for  not  suing  was  not  sufficient, 
and  the  district  judge  being  of  a  different  opinion,  the  ques- 
tion was  certified  to  the  Supreme  Court,  under  the  act  of 
'Congress. 
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Cook  &  Maxwell  v.  Lansing. 

Under  the  banknipt  law,  all  the  interests  and  effects  of  a  bankrupt  majr  pass  to 
bis  assig^nee,  and  suits  should  be  brought  in  his  name*  or  for  the  benefit  of  the 
creditors  whom  he  represents. 

To  a  suit  ia  the  name  of  the  bankrupt  the  defendant  maj  plead  the  bankruptcj. 
aad  the  appoiatment  of  an  assignee,  in  abatement. 

Mr.  Baker  appeared  for  plaintiffs. 
Messrs.  Cole  and  Brown  for  defendants. 

OPINION   OF   THE   COURT. 

This  action  is  founded  on  a  judgment  obtained  in  the 
«tate  of  New  York.  The  defendants  pleaded  that  plaintiffs 
filed  their  petition  in  bankruptcy,  that  an  assignee  was 
appointed,  that  the  above  judgment  was  placed  on  the 
schedule  as  assets,  and  that  the  right  having  passed  out  of 
the  plaintiffs  to  the  assignee,  the  suit  should  have  been 
brought  in  his  name.    To  this  plea  a  demurrer  was  filed. 

Under  the  bankrupt  law,  the  entire  properly  and  interests 
of  Ihe  bankrupt  was  vested  in  the  assignee.  Provision  was 
made  for  the  prosecution  of  suits  then  pending;  but  all 
emits  commenced  after  the  appointment  of  the  assignee, 
should  be  brought  in  his  name,  or  at  least  prosecuted  for 
the  benefit  of  the  creditors,  whom  he  represents.  And  as 
this  suit  has  not  been  brought  in  either  of  these  forms,  but 
by  the  bankrupts,  the  demurrer  to  the  plea  is  overruled. 


The  United  States  v.  H.  H.  Geae. 

A  permit  to  enter  on  lands  containing  lead  ore,  may  be  shown  in  an  action  of 
tretpaas  bj  the  United  States,  not  as  a  justification,  but  to  show  the  nature  and 
object  of  the  entrf. 

A  final  receipt  by  an  officer  of  the  government,  authorised  to  act  in  the  premises, 
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for  rent,  is  a  fall  ditcharig^,  beiii|^  nibnqaent  to  the  trespatt  alleged,  although  the 
officer  maj  never  have  accounted  for  the  money  received. 

Mr.  Ch-eggy  district  attorney,  for  plaintiffs. 
Messrs.  Hardin  and  Campbdl  for  defendant. 

OPINION  OF  TEE  OOUET. 

This  action  was  brought  by  the  United  States,  for  a  tres- 
pass upon  certain  lands  containing  lead  ore.  The  defendant 
pleaded  the  general  issue  and  notice,  &c. 

It  was  proved  that  defendant  being  in  possession  of  cer- 
tain mineral  lands,  had  dug  of  lead  ore  about  one  hundred 
thousand  pounds,  which  contained  from  sixty  to  seventy 
per  cent,  of  pure  lead.  The  mineral  was  worth  firom  fifteen 
to  eighteen  dollars  per  thousand  pounds. 

The  defendant  offered  in  evidence  a  permit  from  an 
authorised  officer  of  the  government  to  enter  upon  the  land^ 
which  was  objected  to,  but  the  court  admitted  it  as  evi- 
dence, as  it  explained  the  nature  and  object  of  his  entiy, 
and  showed  that  it  was  not  tortious.  He  also  offered  in 
evidence  a  receipt  of  John  Flannigan,  agent  for  the  lead 
mines,  for  four  hundred  dollars,  in  ftdl  for  rent  of  lead  mines, 
dated  in  1841,  subsequent  to  the  trespass  laid  in  the  decla- 
ration. 

This  receipt  was  objected  to  on  the  ground,  that  the 
agent  had  never  accotmted  for  the  money,  but  the  court 
admitted  it  as  evidence,  and  instructed  the  jury  that  unless 
there  was  fraud  in  obtaining  the  receipt,  or  a  mistake,  of 
which  there  was  no  evidence,  that  it  was  a  full  discharge. 
That  the  money  having  been  paid  by  the  defendant  to  the 
authorised  agent  of  the  government,  the  payment  was 
good,  though  the  agent  may  never  have  accounted  for  it. 
Verdict,  not  guilty. 
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A  bankropt  hariog  tobmitted  the  facts  in  re^rd  to  bia  property  fairlj  to  the  ad* 
Tice  of  hit  counsel,  and  in  acting  under  the  advice  thus  given  withholds  certain 
items  from  his  schedule,  is  not  guilty  of  perjury. 

The  fraudulent  intent  is  wanting,  which  is  an  essential  ingredient  of  the  crime. 

A  criminal  intent  is  necessary  to  constitute  this  offence. 

The  circuit  courts  of  the  United  States  may,  on  cause  shown,  gprant  new  trials  hi 
criminal  cases. 

Mr.  Batesy  district  attorney. 

OPINION   OF   THE  COUET. 

The  defendant  was  indicted  for  perjury  under  the  bank- 
rupt law,  and  was  found  guilty  by  the  jury  at  the  last  term, 
the  presiding  judge  being  absent. 

The  indictment  contained  but  one  count,  charging  the 
defendant  with  having  furnished  a  false  inventory  of  his 
property,  in  not  including  his  interest  in  a  house  and  lot, 
his  interest  in  a  grocery  store,  and  in  certain  choses  in' 
action. 

The  verdict  was  general,  and  a  motion  being  made  at  the 
last  term  for  a  new  trial,  it  was  continued  to  the  present 
term. 

This  motion  is  opposed  on  the  ground  that  the  circuit 
courts  of  the  United  States  have  no  power  to  grant  new 
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trials,  in  any  case  of  felony ;  that  the  common  law  most 
be  their  guide,  and  that,  at  common  law,  no  new  trial  in  a 
criminal  case  can  be  granted,  except  in  cases  of  misde- 
meanor. 

This  question  was  considered  and  decided  in  the  United 
States  V.  Keeuy  1  McLean,  429,  and  it  will  not  be  again  ex- 
amined. There  can  be  no  doubt  that  the  court  may,  on 
cause  shown,  grant  a  new  trial  in  any  criminal  case. 

The  principal  ground  relied  on  for  a  new  trial  b,  the 
charge  to  the  jury  on  the  fact  proved,  that  the  schedule  be- 
ing made  out  on  the  advice  of  a  lawyer,  a  full  statement  of 
the  facts  being  submitted  to  him,  did  not  exempt  the  de- 
fendant, if  any  property*  was  withheld  from  his  schedule, 
from  the  charge  of  pequry. 

The  maxim  is  admitted,  that  ignorance  of  the  law  con- 
stitutes no  excuse  for  the  commission  of  a  crime.  But  the 
intention  with  which  the  ax^t  is  done  must  give  a  character 
to  the  act.  A  man  may  innocently  commit  homicide.  If, 
in  doing  a  lawful  act,  he  should  unintentionally  kill  a  fel- 
low creature,  he  is  in  no  sense  guilty  of  a  crime.  A  bank- 
rupt is  bound  to  exhibit  a  true  schedule  of  all  his  property^ 
and  if  he  fail  to  do  this,  wilfully  and  fraudulently,  he  is 
guilty  of  perjury.  But  if  he,  being  unacquainted  with  the 
requirements  of  the  law,  shall  be  advised  by  his  counsel, 
after  the  facts  have  been  fully  stated  to  him,  that  certain 
items  of  property  are  not  required  to  be  stated  on  his  sche- 
dule, and  he  omits  them,  he  is  not  guilty  of  peijury.  He 
acts  fairly  in  submitting  the  facts  to  his  counsel,  and,  by 
acting  under  his  advice,  he  shows  a  desire  to  conform  to 
the  law. 

To  constitute  perjury  under  the  law,  the  false  schedule 
must  have  been  made  corruptly,  by  the  bankrupt,  and  with 
the  intent  to  defraud  his  creditors.  The  falsity  of  the  sche- 
dule being  established,  the  mitigating  circumstances  must 
be  shown  by  the  defendant;  and  if  no  excuse  be  proved. 
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tjbe  fraudulent  intent  will' be  inferrecl  from  the  act,  it  being, 
jmrna^/Sid^,  in.violatian  of  the  law.    .  . 

A  uew  t^al  beipg  granted,  a  nolle  prosequi  w^  entered. 


Rue  &  Wood  v.  Decker  et  al. 


1  * 

tJoder  the  decifiont  of  the  Supremo  Court,  land  most  b^^sold  on  execution,  lin- 
dtr  th«  (aw  in  force  at  tbe  time  the  contract  wai  entered  mto. 


Mr.  Vandj^  for  complainauta. 
Mr.  Barstaw  for  defendants. 


OFlNION  OF   THE   COUBT. 


This  i^  a  bill  to  foreotose  a  mortgage,  dated  fifteen  days 
after  the  etatute  of  Michigaa  took  efiect,  which  requirea  a 
valuation  of  real  estate  when  sold  on  execution,  and  that  it 
ghall  sell  for  at  leaet  two  thirdB  of  its  appraised  value. 

It  is  insisted  that,  as  tiie  valuation  law  of  1842  bad  not 
been  adopted  by  the  court,  the  mortgaged  premises  must  be 
sold  without  valuation. 

In  the  case  of  M  Cracken  v.  Haywcard^  2  Howard,*  818, 
speaking  of'  the  -  laws  of  Illinois  regulating  the  sale  of  real 
property  on  execution,  the  court  say,  '^  The  obligation  of 
the  contract  between  the  parties  in  this  case,  was  to  per- 
form the  promises  and  undertakings  contained  therein;  the 
light  of  the  plaintiff  was  to  damages  for  the  breach  thereof, 
to  bring  suit,  and  obtain  a  judgment,  to  take  out  and  prose- 
cute an  execution  against  the  defendant,  till  the  judgment 
was  satisfied,  pursuant  to  the  existing  laws  of  Illinois. 
These  laws,  giving  these  rights,  were  as  perfectly  binding 
on  the  defendant,  and  as  much  a  part  of  the  contaract,  as  if 
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they  had  been  Bct  forth  in  ita  stipurations/in  the  very  wordi 
of  the  law  relating  to  judgments  and  executions."  Accord- 
ing to  this,  the  e:irecution  laws  of  Miehig&n  because  a  part 
of  the  contract,  and,  consequently,  they  cannot  be  changed 
so  as  to  impair  the  obligations  of  the  contract. 

How  this  doctrine  can  be  carried  out,  where  suit  is 
brought  on  the  contract  in  a  state  where  it  was  not  made, 
is  beyond  my  comprehension.  It  would  require  land  to^be 
sold  in  Michigan  under  the  laws  of  Ohio.  There  is  no  es- 
caping from  this  result.  And  yet  this  decision  stands  as 
the  law  to  govern  state,  as  well  ^s  federal)  courts.  Effect 
may  be  given  to  the  decision  in'  the  case  under  considera- 
tion. As  the  contract  waa  made  under  the  act  of  1S42,  the 
sale  must  be  regulated  by  it 


BRowvDfo  V,  Andrews. 

When  a  note  ii  deposited  with  a  banlc  for  collection,  wben  doe,  it  it  a  Mificieot 
dAiMaod  if  the  teller  of  the  bank*  preaantikif  the  note»  ioqillrea  of  tke  book-kee^ 
whf  ther  a  depoaite  hat  been  inade  to  pay  the  note,  and  it  iaforioed  that  there  are 
no  foodt  to  pay  it. 

The  demand  it  g^ood  though  the  teller  ncted  at  clerk  0f  the  notary  public  who 

■ 

protetttd  the  note. 

The  taller  represented  the  bank,  and  it  was  responsible  for  the  in6iiej  if  paid. 

The  notice  was  made  out  by  the  clerk,  bat  siipied  by  the  notary,  and  the  court 
will  not  presume  a  fact,  not  proved,  egainst  the  face  ot  the  paper. 

Messrs,  Jojf  4*  Porter  for  plaintiff, 
Mr.  Hand  for  defendant. 


OPtKlOW  or  TH*  COUHT. 

This  is  a  motion  for  a  new  trial.    The  plaiAtiff  brought 
this  action  against  the  defendant  as  indorser  of  a  promifl- 


.* 
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sory  note,  payable  at  the  Bank  of  Michigan.  At  the  trial 
the  defendant  objected  to  the  evidence  of  the  presentment 
of  the  note  to  the  bank,  and  demand  of  payment  when  it 
became  due;  and  also  as  to  the  sofficiency  of  the  notice. 
The  objections  were  overruled  ^d  the  evidence  was  per* 
mitted  to  go  to  the  jury,  with  a  reservation  of  the  questions 
of  law. 

1.  The  note  was  presented  to  the  bank  and  a  demand  of 
payment  made,  by  the  clerk  of  the  notary,  who,  it  is  al- 
leged had  no  authority  to  make  the  demand. 

This  point  was  raised  in  Sacrider  v.  Browriy  3  McLean, 
481,  but  it  was  not  decided,  as  the  decision  turned  upon  the 
illegality  of  the  protest. 

In  that  case  the  court  referred  to  LofUy  v.  MUlBy  4  Term, 
175,  to  the  views  of  Mr.  Ghitty  and  his  correspondence  With 
the  associations  of  notaries  of  Liverpool  and  London  on  the 
subject,  and  to  the  dd  &  4th  of  Hill's  reports,  and  the  court 
say,  ^4f  it  were  admitted  that  a  notary's  clerk  may  make  a 
demand  of  payment,  yet  it  is  very  clear  that  the  clerk  can- 
not make  the  protest." 

From  the  evidence  in  this  case  it  appears  the  note  was 
deposited  in  the  bank  for  collection,  that  Alexander  H.  Sib- 
ley, the  teller  of  the  bank,  was  the  clerk  of  the  notary,  and 
when  the  note  became  due  he  inquired  of  the  book-keeper 
whether  any  funds  had  been  deposited  to  meet  the  note, 
who  replied,  after  excunining  the  books,  that  no  such  de- 
posit had  been  made.  The  teller  at  the  time  held  the  note 
in  his  haads,  presenting  it  to  the  book-keeper.  We  think 
this  was  a  sufficient  demand.  The  bank  had  possession  of 
the  note  for  collection  and  was  responsible  for  it.  The  note 
was  payable  at  the  bank,  and  it  was  the  duly  of  the  maker 
to  deposit  funds  for  that  purpose.  No  deposit  was  made, 
and  this  fact  being  ascertained  by  the  book-keeper,  who  en- 
ters all  deposits,  at  the  request  of  the  holder  of  the  note, 
nothing  more  was  necessary.  Had  the  funds  been  placed 
78 


578  MICHIGAN. 


Biownjog  «.  Aodiewt. 


in  the  bank  the  possession  of  the  note  by  the  hank  would 
have  authorised  the  teller  to  deposit  them  to  the  credit  of 
the  plaintiff. 

In  the  Bank  of  Vtica  v.  Smithj  19  John.  231,  the  court  de- 
eided,  <^  that  a  demand  of  payment  of  a  note  by  a  notary, 
or  a  person  having  a  parol  authority  for  that  purpose,  or 
the  lawful  possession  of  the  note,  is  sufficient."  The  note, 
on  payment,  would  have  been  surrendered,  and  wherever 
this  may  be  lawfully  done  by  the  holder,  he  may  make  the 
demand. 

2.  It  is  insisted  that  the  notice  was  insufficient. 

In  support  of  this  objection  a  late  decision  of  the  Supreme 
Court  of  Michigan  is  referred  to,  as  governing  the  question 
of  notice. 

The  notice  was  directed  to  the  defimdant  informing  him, 
that  the  note  of  John  H.  Gatts  for  $428  87  indorsed  by  the 
defendant  and  payable  at  the  Bank  of  Michigan,  was  pro- 
tested for  non  payment  on  the  9th  of  July,  1838,  and  that 
the  holders  look  to  him  for  payment.  The  form  of  this  no- 
tice seems  to  have  been  taken  from  the  one  sanctioned  by  the 
supreme  court  in  the  case  of  Mills  v.  TTie  Bank  of  the  Uni- 
ted States,  1 1  Wheat.  431 .  "  The  law  has  prescribed  no  par- 
ticular form  of  such  notice.  The  object  of  it  is  merely  to 
inform  the  indorser  of  the  non  payment  by  the  maker,  and 
that  he  is  held  liable  for  the  payment  thereof"  Bcmk  cf 
AkxoTulria  v.  SwanUf  9  Peters'  83.  ''  The  notice  is  sufficient 
if  it  state  the  non  payment:  and  it  is  not  necessary  to  state 
expressly,  for  it  is  justly  implied,  that  the  holders  look  to 
the  indorser."  3  Kent's  Com.  2d  ed,  108;  Lenox  v.  Leverett^ 
10  Mass.  Rep.  1.  Wallace  v.  Agry,  4  Mason  336;  Kenvjorthg 
V.  Hopkinsy  1  John.  Cases,  107. 

The  late  decision  in  Michigan,  not  yet  reported,  is  under- 
stood to  overrule  the  above  cases  and  what  has,  heretofore, 
been  considered  the  settled  law  upon  the  subject  in  thi» 
country  and  in  Englcmd.    Whether  this  be  the  case  w  not 
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can  be  of  but  little  importance  to  iMs  court.  The  ques- 
tion is  not  local  and  does  not  arise  under  any  statutory 
provision.  Notice  is  required  by  the  statute,  but  the  form 
of  the  notice  is  not  given.  Indeed,  had  a  form  been  adopt- 
ed by  statute,  essentially  changing  the  form  which  has  been 
observed  here  and  in  England  for  more  than  half  a  century, 
and  which  has  been  sanctioned  by  courts  that  recognise  the 
law  Merchant,  we  should  hesitate  to  give  the  statute  a  re- 
trospective effect.  It  would  seem  vitally  to  bear  upon 
prior  contracts,  in  changing  the  nature  of  their  obligation. 

The  courts  of  the  United  States  follow  the  settied  con- 
struction of  the  statutes  of  a  state,  by  its  supreme  court. 
But  the  above  is  a  question  of  general  commercial  law, 
and  does  not  depend  upon  the  construction  of  a  statute. 
The  reason  which  influences  the  supreme  court  to  follow 
the  states  in  the  construction  of  their  statutes,  it  would 
seem,  should  influence  the  state  courts  to  follow  the  rule  of 
decision  of  the  Supreme  Court  of  the  Union  on  questions 
of  general  law. 

'  The  notice  purports  to  have  been  signed  by  Henry  R. 
Sanger,  notary  public,  and  the  body  of  it  is  in  the  hand 
writing  of  Sibley,  the  teller  of  the  bank.  It  seems  to  have 
been  the  practice  of  the  notary  to  leave  blank  noticed 
eigned  by  him  with  Sibley,  who  filled  them  up  and  gave 
them  the  proper  directions,  but  the  witness  is  not  able  to 
state  whether,  in  this  case,  the  name  of  the  notaiy  was 
eigned  to  the  notice  before  or  after  it  was  filled  up.  As  the 
aignatare  of  the  notary  is  proved  to  be  genuine,  the  court 
will  not  presume  a  fact,  nor  should  a  jury  be  authorised  to 
do  so,  against  the  face  of  the  paper. 

The  motion  for  a  new  trial  is  overruled,  and  Judgment. 
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Ltell  V.  The  Boakd  of  Supeevisors  of  St.  Claik  Couhtt. 

A  connty  ii  made  aubject  to  a  salt  bj  an  act  of  the  state. 

At  common  law  a  coantj  was  not  liable  to  a  suit. 

On  a  judgment  being  obtained  against  the  county,  the  aaperviaon  are  required  U> 
levy  the  amount  on  the  people  of  the  connty. 

And  if  they  shall  fail  to  do  this,  a  mandamus  may  be  issued  to  compel  them. 

This  it  a  common  law  remedy,  but  the  object  of  this  bill  is  to  subject  ceitaus 
bonds  and  mortgages  to  the  satisDsction  of  the  judgments  which  cannot  be  reached 
by  mandamus. 

The  remedy  at  law,  therefore,  is  not  adequate. 

A  creditor's  bill  may  be  filed  against  a  county, 

^o  objection  is  perceived  why  an  ezecntion  may  not  be  levied  on  the  property  of 
a  county. 

Messrs.  Leey  Stuart  and  Joj/  for  complainants. 
Mr.  Terry  for  defendants. 

OFINIOK   OF  THE  COURT. 

This  is  a  suit  in  chancery,  and  is  brought  by  the  com- 
plainant to  subject  certain  bonds,  mortgages  and  other 
assets,  under  the  control  of  the  defendants,  to  the  payment 
of  two  judgments  at  law  recovered  against  them.  Execu- 
tions were  issued  on  the  judgments,  which  were  returned 
ituUa  bona.    The  defendant  demurred  to  the  bill. 

In  the  Revised  Acts  of  Michigan  of  1846,  page  65,  it  is 
provided  in  the  twenty-sixth  section,  thaf  whenever  any 
controversy  or  cause  of  action  shall  exist  between  any  of 
the  counties  of  this  state,  and  between  any  county  and  an 
individual  or  individuals,  such  proceedings  shall  be  had 
either  in  law  or  equity,  for  the  purpose  of  trying  and  finally 
settling  such  controversy,  and  the  same  shall  be  conducted 
in  like  manner,  and  the  judgment  or  decree  therein  shall 
have  the  like  effect,  as  in  other  suits  or  proceedings  between 
individuals  and  corporations."    The  next  section  provides, 
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that  a  suit  against  a  county  shall  be  in  the  name  of  ''  the 
board  of  supervisors  of  the  county." 

At  common  law  a  county  could  not  be  sued,  2  Term  Rep. 
667;  7  Mass.  Rep.  187;  2  Sergeant  &  Rawle,  371. 

The  thirty-third  section  provides,  that  '^  when  a  judgment 
shall  be  recovered,  the  board  of  supervisors  shall  levy  and 
collect  the  amount  as  other  county  charges." 

Under  this  provision  it  is  insisted  that  the  remedy  was  by 
mandamus,  and  not  by  a  bill  in  chancery. 

There  can  be  no  doubt  that  a  mandamus  may  be  issued 
to  compel,  under  certain  circumstances,  a  public  of&cer  to 
do  his  duty.  Smith  v.  Commissumers  of  Portage  Country  9 
Ohio,  25;  Attorney  General  v.  The  Utica  Insurance  Company , 
2  John.  Gh.  371 ;  Johnson  v.  7^  Supervisors  of  Herkimer 
County,  19  John.  Rep.  272. 

The  grounds  of  the  present  bill  are  to  subject,  in  pay- 
ment of  the  judgments,  certain  bonds,  mortgages,  &c.,  held 
by  the  county,  and  which  cannot  be  reached  by  a  man- 
damus. It  is  made  the  duty  of  the  supervisors  to  levy  on 
the  county  the  amount  of  the  judgment,  and  this  duty  may 
be  enforced  by  a  mandamus,  but  that  is  not  the  object  of 
the  present  bill.  It  is  a  creditor's  bill,  which  is  authorised 
and  regulated  by  the  statutes  of  Michigan,  and  under  which 
this  court  give  relief.  Suits  against  coimties  are  placed 
on  the  same  footing,  as  against  individuals,  by  the  statute, 
8o  that  it  would  seem  a  creditor's  bill  may  be  filed  against 
the  supervisors  of  a  county.  The  objection  that  9^  fieri  facias 
cannot  be  issued  against  a  county  is  technical,  and  is  by  no 
means  conclusive  of  the  objection  founded  upon  it.  The 
statute  which  regulates  a  creditor's  bill,  requires  ^fieri  facias 
to  be  returned  nulla  bona  before  the  bill  is  filed.  In  other 
words,  this  evidence  of  the  inadequacy  of  a  remedy  at  law 
is  required.  But  this  has  been  done  in  the  present  case, 
and  the  objection  is,  that  the  writ  could  not  be  issued 
against  a  county.    This  is  not  admitted.     A  judgment 
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having  been  legally  obtained,  it  is  not  perceived  why  the 
property  of  the  county  may  not  be  levied  on.  The  power 
given  to  the  superviaorB  to  levy  the  amount  by  a  tax  on 
the  county,  ib  cumulative,  and  does  not  necessarily  prohibit 
the  ordinary  course  of  the  execution,  as  in  case  of  an 
individual. 

In  Massachusetts  the  doctrine  is  established,  that  on  a 
judgment  against  a  county  or  tovni,  the  property  of  any 
citizen  may  be  taken  in  satisfaction.  6  Metcalf,  552.  But 
this  doctrine  is  not  sustainable  in  this  state.  The  imposi- 
tion of  a  tax  by  the  supervisors,  they  being  subject  to  a 
mandamus,  is  a  more  reasonable  and  just  mode. 

The  county  being  made  subject  to  a  suit,  no  serious  ob- 
jection is  perceived,  against  reaching  the  rights  in  question 
by  the  ordinary  exercise  of  chancery  powers,  independently 
of  statutory  provisions. 

The  demurrer  b  overruled. 


Brtce  v.  DoRft  &  Jomes. 

A  pstent  right  ii  ioMogMl,  by  mtking  the  thing  pttented,  thovgh  Mnplojn^  bf 
•nothar  to  do  ao. 

But  where  the  th'iDg  wm  made  without  the  knowledge  of  iti  haringbeen  patented, 
more  then  nominal  damages  ahonld  not  be  giren. 

Mr.  Douglass  for  plaintiff. 

Messrs.  Jo^  if  Porter  for  defendants. 

oranON  OF  THE  COUET. 

This  action  is  brought  for  the  violation  of  a  patent  right, 
by  the  defendants,  in  casting  at  their  foundry  water  wheels 
for  mills. 
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It  was  proved  that  several  wheels  were  cast  on  the  same 
principle  of  the  plaintiff's  patent.  The  model  was  furnish- 
ed by  Sage.  Only  two  wheels  were  cast  after  the  defendants 
came  to  the  knowledge  of  the  plaintiff's  patent. 

As  the  defendants  were  employed  by  Sage  to  cast  the 
wheels,  it  was  insisted  that  the  action  should  have  been 
brought  against  him,  and  was  not  maintainable  against  the 
defendants.  But  the  court  held  the  defendants  were  liable 
for  an  infringement  of  the  patent.  But,  as  the  defendants 
had  cast  but  a  few  wheels^  and  with  the  exception  of  two  of 
them,  had  acted  without  a  knowledge  of  the  plaintiff's 
right,  they  suggested  to  the  jury  that  nominal  damages 
were  all  that  the  plaintiff  could  demand.  Nominal  da- 
mages were  found. 


Hill  v,  Norvell  &  Crabt. 

A  notice  of  taking  a  deposition  being  left  at  the  lodgings  of  a  defendant,  without 
ipeciiying  the  lodgings,  is  not  sufficient,  where  the  defendant  swears  he  did  not 
receive  the  notice. 

A  note  payable  without  grace,  in  three  months  or  any  other  specified  time,  is  not 
dae  until  the  time  shall  expire ;  excluding  the  day  the  note  is  dated. 

The  usage  of  the  banks  in  the  District  of  Columbia,  to  make  a  demand  on  the 
fourth  day  of  grace,  only  applies  to  notes  negotiated  by  the  bank. 

Notes  left  for  collection  in  the  bank,  are  due  on  the  third  day  of  grace  under  the 
general  commercial  usage. 

A  notice  to  an  indorser,  who  is  a  member  of  the  Senate  or  House  of  Representa- 
tiTcs  of  the  United  States,  left  in  the  post-office  of  the  Senate  or  Houses  Congress 
being  then  in  session,  is  not  a  sufficient  service. 

If,  however,  the  jury  shall  believe  that  the  notice  was  duly  received,  it  is  suf- 
ficient. 

Mr.  Backus  for  plaintiff. 

Messrs.  Bat^  and  Romeyn  Ibr  defendants. 
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OPHnOM   OF   THE  COUKT. 

In  this  action  the  defendants  are  charged  as  indorsers  on 
a  note  for  three  thousand  six  hundred  dollars  to  the  plain- 
tiff, dated  the  16th  March,  1839,  payable  in  nine  months. 

A  deposition  was  offered  which  was  objected  to  for  want 
of  notice.  The  person  who  served  the  notice,  swore  that 
he  left  it  at  the  lodgings  of  Norvell,  the  defendant,  in  Wash- 
ington City,  the  28th  of  March,  1845.  Mr.  Norvell  filed  an 
affidavit  that  he  remained  in  Washington  City,  at  FuUer^s, 
his  place  of  lodging,  on  the  above  day  until  half  after  five 
o'clock,  when  he  left  for  Baltimore.  That  just  before  he 
left  he  inquired  of  the  bar-keeper  at  Fuller's,  whether  any 
communication  directed  to  him  had  been  received  at  the 
house,  and  was  answered  in  the  negative.  The  court  held 
the  proof  of  notice  insufficient,  as  it  did  not  specify  where 
the  copy  was  left.  The  lodgings  of  defendant  must  have 
been  ascertained  by  the  information  of  others. 

The  notary  who  demanded  and  protested  the  note,  states 
in  his  deposition,  that  he  made  the  demand  of  payment  on 
the  19th  of  December,  1839;  and  that  on  the  next  day  he 
deposited  notice  thereof  in  the  post-office  of  the  Senate, 
Mr.  Norvell  being  a  member  of  the  Senate,  which  was 
then  in  session  at  Washington ;  and  another  notice  in.  the 
post-office  of  the  House  of  Representatives,  which  was 
also  in  session,  to  Crary,  the  other  indorser,  who  was  a 
member  of  the  House. 

It  is  objected  that  the  demand  was  made  prematurely. 
If  this  be  so,  it  is  fatal  to  the  right  of  the  plaintiff.  A 
demandTmust  be  made  of  the  maker  when  the  note  becomes 
due,  and  if  made  either  before  or  after, that  time,  the  in- 
dorsers are  discharged.  In  Story  on  Bills,  pages  378-9,  it 
is  laid  down  ''that  the  universal  rule  of  the  commercial 
world  now  deems  a  month,  in  all  cases  of  negotiable  in- 
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fltrainent0,  to  be  a  calendar  montb.  A  bill,  therefore,  dne 
the  Ist  of  January,  payable  in  ten  days,  without  grace, 
becomes  doe  on  the  11th  oi  tlie  same  month,  excluding 
from  the  computation  the  day  of  the  date  of  the  bill."  And 
in  page  380,  he  says, "  a  bill  payable  six  mondui  after  date 
if  payable  wi&out  grace,  becomes  due  on  ike  correspond- 
ing day  of  the  sixth  month,  excluding  the  day  of  the  date 
of  the  bill,  whatever  number  of  days  Ike  months  contain*" 

The  above  applies  to  notes  without  grace,  but  Ihe  days 
of  grace  are  established  and  controlled  by  usage.  They 
diSer  at  different  places,  and  bind  parties  ^o  come  within 
their  operation.  In  MiBs  v.  J%e  Bank  cf  Uie  United  States^ 
lllYheat.  480,  the  court  held,  ^ when  a  note  is  made  pay- 
able or  negotiable  at  a  bank,  whose  invariable  usage  it  is 
to  demand  payment  and  give  notice  on  the  fourth  day  of 
grace,  the  parties  are  bound  by  that  usage,  whether  they 
have  a  personal  knowledge  of  it  or  not." 

The  case  of  Renn&r  v.  T^  Bank  of  Cobmbiaj  9  Wheat. 
581,  is  cited,  where  tiie  court  say,  <<by  the  custom  of  the 
banks  in  the  District  of  Columbia,  payment  of  a  promissory 
note  is  to  be  demanded  on  the  fourtfi  day  after  the  time 
limited  for  the  payment  thereof."  This  was  the  usage  c€ 
the  banks  in  the  District  at  that  time. 

As  the  note  in  question  was  dated  the  16th  of  March, 
1839,  payable  in  nine  months,  it  is  ininsted  tiiat  llie  note 
without  grace,  was  not  due  until  the  17th  of  December  en- 
suing; and  adding  four  days  of  grace,  that  it  was  not  due 
until  the  20th  of  December,  at  which  time  the  demand 
should  have  been  made.  That  the  demand  having  been 
made  on  the  19th  of  December,  cannot  charge  the  indorsers. 

In  the  case  of  Cookendorfer  v.  Preston^  4  Howard,  326,  it 
appears  that  the  usage  of  the  banks  in  Washington  and 
Greorgetown  was  changed,  so  as  to  make  the  demand  on  all 
notes  left  for  collection,  on  the  third  day  of  grace,  conform- 
able to  the  general  commercial  usage.  As  the  demand  of 
74 
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payment  on  the  note  before  iib  was  made  on  the  third  day, 
it  was  within  the  present  usage,  it  not  having  been  nego- 
tiated by  the  Bank  of  the  Metropolis,  although  it  was  made 
payable  there,  and  was  deposited  for  collection. 

The  important  question  is,  whether  leaving  the  notices 
in  the  post-offices  specified,  was  a  sufficient  service  of  them. 
The  court  instructed  the  jury  that  leaving  a  notice  in  the 
post-office  of  the  place  where  the  indorser  resides,  is  not  a 
good  service.  That  it  must  be  delivered  personally  to  the 
indorser,  left  at  his  place  of  business  or  dwelling.  That 
the  indorsers  in  this  case  being  members  of  Congress,  were 
residents  of  the  city  of  Washington  for  the  time  being. 
And  that  leaving  the  notices  at  the  post-offices  of  the 
Houses  to  which  they  respectively  belonged,  was  not  a  ser- 
vice within  the  rule.  That  in  principle  there  could  be  no 
difference  between  the  post-offices  of  the  two  Houses,  and 
the  post-office  of  the  city.  Some  evidence  was  given  con- 
ducing to  show  an  admbsion  by  one  or  both  of  the  defend- 
ants, that  they  had  received  the  notices,  and  to  show  the 
manner  in  which  letters  left  in  the  post-offices  of  the  two 
Houses,  were  distributed  to  the  members  after  the  adyoum- 
ment.  And  the  jury  were  instructed,  that  if  they  should 
find  the  notices  were  received  by  the  defendants  the  day 
after  the  protest  was  made,  they  should  find  for  the  plain- 
tiff; but  if  they  should  not  so  find,  their  verdict  vrould  be 
for  the  defendants.    The  jury  found  for  the  defendants. 
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M'Leah,  Assignee  of  Mahard,  v.  The  Lafatetee  Bank  et  al. 

[This  opinion  was  given  in  1846.] 

In  bankraptcj,  the  Circuit  Court  will  exerciu  jurisdiction  over  distinct  interests 
end  perties,  on  allegations  of  fraud,  in  order  to  a^ust  liens  and  make  distribution  of 
assets. 

Tlie  assignee  of  the  bankrupt  may  take  advantage  in  behalf  of  creditors,  of  any 
preference  or  other  acts  by  the  bankrupt,  in  violation  of  the  bankrupt  law. 

The  books  and  schedules  of  the  bankrupt  are  evidence  under  this  head. 

The  taking  of  a  mortgage  by  a  bank  from  its  debtor,  does  not  show  that  the  bank 
considered  him  to  be  insolvent,  nor  that  the  mortgager  contemplated  bankruptcy. 

The  second  section  of  the  bankrupt  act  does  not  render  void  a  contract  or  con- 
veyance made  two  months  before  the  bankruptcy,  whatever  may  have  been  the 
intention  of  the  bankrupt,  if  the  other  party  acted  fairly  and  had  no  notice  of  his 
intention. 

The  party  impeaching  a  contract,  on  the  ground  of  fraud,  must  prove  the  fraud. 

A  contemplation  of  bankruptcy  meansp— in  contemplation  of  a  state  of  bankruptcy. 

This  means  more  than  an  inability  to  pay  debts  promptly, 

It  means  ^  thorough  breaking  up  of  his  business  by  the  bankrupt. 

The  charter  of  the  Franklin  Bank,  which  authorises  it  to  discount  notes,  Ac.,  on 
bankii^  principles,  does  not  make  void  a  contract  or  note,  reserving  more  than  six 
per  cent,  interest 

The  words, "  principles  and  usages  of  banking,**  mean  the  right  to  receive  interest 
ifi  advance. 

The  general  law  regulating  interest  applies  to  the  Franklin  Bank. 

The  purchase  of  a  bill,  at  any  price,  is  not  usurious.  The  statute  gives,  on  the 
loan  of  money,  "six  per  cent,  per  annum,  and  no  more,** 

A  bill  purchased,  must  be  complete,  so  as  to  enable  the  purchaser  to  bring  suit 
on  it. 

A  bill  not  accepted  is  not  of  this  character. 
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When  paper  is  the  baais  of  exchange*  it  may  be  ahown  as  influencing  the  rate  of 
exchange. 

The  rate  of  exchange  is  a  (act  to  be  established  by  evidence,  like  any  other  fact 

If  the  rate  of  exchange  chaiged  be  only  colorable,  it  is  osarions. 

The  court  will  not  presume  that  a  combination  existed  to  increase  the  rate  of 
exchange. 

Such  a  charge  must  be  prored  by  tiie  cleareft  evidence. 

A  discount  of  a  bill,  on  which  exchange  is  charged  to  take  up  a  prior  bill,  is  not 
usurious,  unless  it  be  shown  that  such  an  agreement  was  made  at  the  discount  of  the 
first  bill. 

A  prior  mortgagee  has  a  right  to  release  his  claim  on  the  payment  of  hu  debt* 
unlets  he  have  actual  notice  of  the  claims  of  subsequent  mortgagees. 

The  lien  of  a  satisfied  judgment  cannot  be  reviTed  in  &Tor  of  one  of  the  defend' 
ants,  who  was  surety,  to  the  prejudice  of  third  parties. 

A  surety,  having  paid  the  debt,  has  a  right  to  all  the  collaterab  held  by  his  princi- 
peU  but  cannot  claim  the  assignment  of  the  iatfcrameot  which  is  evidence  of  the  debt 
against  the  principal  and  himself. 

Bj  giving  collateral  security  to  the  Franklin  Bank,  by  its  debtor,  the  charter  fien 
is  discharged. 

A  judgment  lien  is  good  under  the  bankrupt  law,  and,  being  prior  to  a  mortgage, 
Buet  be  first  satisfied. 

Tlie  charter  of  the  Lalayette  Bank  provides,  that  it  thai}  not  take  more  than  ax 
per  centum  per  annum,  in  advance,  on  its  loans  or  discounts. 

This  provision  is  similar  to  the  one  in  the  Bank  of  Chillicothe,  and  to  the  general 
act  regulating  interest 

The  rule  of  construction  should  be  the  same,  on  words  of  the  same  impcNrt,  whether 
found  in  the  charter  of  a  bank,  or  in  the  general  law. 

On  general  principles,  a  contract  made  against  law,  or  in  violation  of  the  poli^  oC 
the  law,  b  void. 

The  law  in  Ohio  is  settled,  that  uswy  voids  the  contract  only  for  the  excess. 

If  the  bills  were  Toid,  and  the  mortgages,  the  money  actually  paid  by  the  bank 
could  be  recovered. 

But  the  bills  were  not  usurious.  The  regular  interest  only  was  paid  in  advance, 
and  the  established  rate  of  exchange  was  charged  for  bills. 

Stock  transferred  to  the  bank  as  collateral  security,  fi>r  the  time,  extinguishes  the 
charter  lien. 

A  note  being  renewed,  omitting  one  of  the  indorsers,  he  it  not  liable,  and  can 
claim  no  lien  as  such. 

A  co-security  may  claim  that  property,  given  to  indemnify  the  other  sore^,  may 
be  sold  for  the  benefit  of  both. 

But  this  cannot  be  done  where  the  other  surety  is  discharged  by  the  paymeat  of 
the  debt. 

Where  parties,  not  vrithin  the  jurisdiction  of  the  coart,  appear  volmluily,  the 
court  can  take  jurisdiction. 

Where  a  mortgage  is  giren  on  personal  property,  which  remains  in  the  pogsesaba 
and  under  the  control  of  the  mortgagor,  and  he  sells  the  property,  in  part,  in  pay* 
meat  of  other  debts,  ftc.,  the  mortgage  mast  be  considered  fraadalent  aad  void. 
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A  ooncealment  of  a  mortgage*  bjr  fraadolent  rapresentatioof,  to  tha  injury  of  third 
parties,  ia  Toid. 

A  mortga^^  to  indemnify,  may-  be  tobjecttd  to  the  riglitt  of  the  creditor,  thon^ 
the  mortgagee  maj  not  have  paid  the  debt. 

Where  a  lien  is  common  to  two  or  more  creditors,  and  one  of  the  creditors  has  a 
lien  on  a  separate  property,  eqnitj  will  require  the  separate  lien  to  be  enforced  first. 

A  contract  made  within  the  two  months  preTious  to  the  filing  of  a  petition  by  a 
bankrupt,  does  not  stand  as  if  made  prier  to  that  tima. 

Such  a  contract  is  prima /ucie  fraudulent— or,  at  least,  it  must  be  shown  to  be 
botuijide. 

A  judgment  confessed  within  the  two  months  before  filing  the  petition,  where  the 
bankrupts  had  broken  up  their  business,  &c.,  is  firaudulent,  and  also  the  proceedings 
under  it 

Messrs.  Wright,  Fox,  3Gnery  Cartyy  Russd  and  Corwin, 
appeared  for  complainants. 

Messrs.  Oroesbacky  Chase,  Kiiig  and  Anderson,  for  the  de* 
fendants. 

OPINION  OF  1^  COURT. 

In  this  bill  the  complainant  prays,  that  the  property  of 
Mahard,  real  and  personal,  may  be  bronght  into  the  bank* 
rapt  court  for  distribution,  and  that  the  various  liens  under 
which  the  defendants  claim  may  be  set  aside  and  annulled 
as  fraudulent  under  the  bankrupt  and  state  laws.  An  in- 
junction was  granted  to  stay  proceedings  in  the  state  courts 
on  the  mortgages  and  other  liens  set  up  by  the  defendants. 
The  case  in  all  its  branches  has  been  argued  with  much 
research  and  distinguished  ability.  As  many  of  the  de- 
fendants assert  distinct  interests,  which  are  in  no  respect 
connected,  a  demurrer  on  that  ground  was  filed  to  the  bill. 
At  a  fitmner  term  this  demurrer  was  overruled,  and  the 
jurisdiction  of  the  court  sustained.  Since  then,  the  case  of 
ex  parte  Christy,  3  Howard,  308,  has  been  decided,  which 
maintains  the  ground  assumed  by  this  court 

In  February,  1837,  John  Mahard,  sen.,  and  John  Mahard, 
jun.,  having  been  co-partners  in  a  commercial  business  in 
Cincinnati,  dissolved;  and  a  new  co-partnership  was  formed 
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between  John  Mahard,  Jan.,  and  William  Mahard.  The 
same  persons  constituted  a  partnership  in  New  Orleans. 
On  the  27th  of  May,  1842,  John  Mahard,  Jan.,  filed  his  peti- 
tion under  the  bankrupt  law,  and  on  the  20th  of  July  en- 
suing, obtained  a  decree  of  bankruptcy.  Wilham  Mahard 
on  the  12th  of  August  following,  petitioned  for  the  benefit 
of  the  act,  and,  in  a  due  course  of  proceeding,  was  declared 
a  bankrupt. 

The  Cincinnati  firm  exhibited  an  amount  of  debts  ex- 
ceeding one  hundred  and  seven  thousand  dollars,  whilst  its 
assets  were  little  more  than  the  sum  of  five  thousand  dol- 
lars. The  firm  at  New  Orleans  seems  to  have  owed,  inde- 
pendently of  its  indorsements,  about  the  sum  of  thirty-eight 
thousand  dollars;  and  it  returned  nominal  assets  to  nearly 
the  same  amount.  In  the  list  of  debts  are  included  the 
sums  due  to  the  defendants,  and  a  statement  of  the  mort- 
gages given  to  them.  There  is  no  suggestion  that  the 
schedules  filed  in  the  bankrupt  court  do  not  contain  a  cor- 
rect statement  of  the  condition  of  the  respective  firms. 

The  mortgage  to  the  Franklin  Bank  of  Cincinnati  will 
be  first  considered.  This  instrument  is  dated  the  3d  of 
April,  1841,  and  was  recorded  the  18th  of  October  ensuing. 
It  was  given  on  in-lots  404  and  460,  in  Cincinnati,  by  John 
Mahard,  jun.,  to  secure  the  payment  of  about  the  sum  of 
sixteen  thousand  dollars;  for  which  he  was  then  responsible 
to  the  bank,  and  <'  all  other  liabilities  to  the  bank  which  he 
might  afterwards  incur.''  This  mortgage  was  signed  and 
acknowledged  before  the  bankrupt  law  was  passed,  but, 
under  the  Ohio  statute,  it  did  not  take  effect  until  it  was 
recorded,  which  was  subsequent  to  the  passage  of  the 
bankrupt  act.  That  act  did  not  go  into  operation  until  the 
1st  of  February,  1842. 

The  validity  of  this  instrument  is  objected  to  on  several 
grounds. 

1.  That  it  was  intended  to  give  a  preference  to  the 
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Franklin  Bank  over  other  creditors,  the  firm  being  at  the 
time  insolvent. 

2.  That  it  is  void,  as  it  was  designed  to  secure  debts 
which  the  bank  had  no  power  to  contract. 

3.  That  the  debts  secured  by  it  were  usurious. 

To  show  that  both  firms  commenced  business  without 
capital,  and  rested  entirely  upon  credit,  through  the  whole 
course  of  their  business,  in  the  concluding  argument  the 
books  of  the  partnerships  were  referred  to,  and  other  evi- 
dence in  the  case.  John  Mahard,  jun.,  is  a  witness,  and 
swears  that  until  about  the  time  of  filing  his  petition,  he 
considered  himself  solvent;  and  that  the  firm  at  Cincinnati 
were  able  to  go  on  with  their  business.  The  books  and 
the  schedules  are  evidence,  if  for  no  other  purpose  than  to 
lessen  the  weight  of  this  statement.  But  they  are  clearly 
admissible  on  general  principles,  as  facts  which  may  con- 
duce to  invalidate  liens  created  to  benefit  certain  creditors 
to  the  prejudice  of  others.  In  this  respect  the  assignee 
represents  the  creditors,  and  may  take  advantage  of  a  pre- 
ference and  fraud  which  the  bankrupt  could  not  do. 

By  the  fiflh  section  of  the  act  of  Ohio,  of  the  11th  Feb- 
ruary, 1832,  a  fraudulent  transfer  of  property  to  defeat 
creditors  is  made  a  penal  offence.  And  by  the  third  sec- 
tion of  l}ie  act  of  the  14th  March,  1838,  it  is  declared  that 
"  all  assignments  of  properly  in  trust,  which  shall  be  made 
by  debtors  to  trustees,  in  contemplation  of  insolvency,  with 
the  design  to  prefer  one  or  more  creditors  to  the  exclusion 
of  others,  shall  be  held  to  enure  to  the  benefit  of  all  the 
creditors  in  proportion  to  their  respective  demands." 

The  assets  of  both  firms  may  be  considered  nominal  at 
the  time  of  their  failure;  and  from  their  books  it  would 
seem  that  the  partnership  business  was  carried  on  mainly, 
if  not  exclusively,  by  discounts  and  the  sale  of  bills.  The 
property  mortgaged  was  owned  by  John  Mahard,  jun.  It 
may  be  that  funds  from  the  proceeds  of  the  partnership 
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were  used  in  the  purchase  of  a  part  of  tiiis  property.    Of 
this,  however,  there  is  no  positive  evidence. 

The  fact  of  taking  this  mortgage,  it  is  insisted,  goes  to 
show  that  the  Franklin  Bank  doubted  die  solvency  of  the 
Mahards.  Sach  security  to  banks  is  not  unusual,  and  al- 
though it  may  show  on  the  part  of  the  bank  a  desire  for  a 
higher  security  than  that  of  an  indorsement,  yet  it  does  not 
prove  that  the  borrower  is  considered  insolvent.  Mahaid 
may  have  executed  the  mortgage  in  preference  to  giving 
an  additional  indorser.  At  the  date  of  this  mortgage  the 
credit  of  the  Mahards  seems  to  have  stood  fair.  No  facts 
have  been  proved  in  the  case,  which  conduce  to  establish 
the  fact,  that  at  that  time  they  contemplated  bankruptcy, 
or  a  state  of  insolvency,  within  the  bankrupt  or  state  law. 
Much  less  is  there  any  .evidence  that  the  bank,  in  taking  the 
mortgage,  acted  under  a  knowledge  that  a  state  of  bank* 
ruptcy  or  insolvency  was  contemplated  by  the  mortgagor. 
A  rigid  scrutiny  into  the  affairs  of  the  firms,  so  as  to  ascer- 
tain the  amount  of  their  capital  by  their  creditors,  is  not  to 
be  presumed.  They  did  a  large  and,  apparently,  a  prospw- 
ous  business  in  the  winter  of  1B40  and  1841.  And  it  was 
not  until  the  2d  of  August,  1641,  that  any  one  of  their 
notes  was  protested.  Subsequent  to  this  period,  their  bills 
were  occasionally  protested,  sometimes  for  non-acceptance, 
and  at  others  for  non-payment.  In  the  summer  of  this 
year,  Mr.  Groesbeck,  the  president  of  the  Franklin  Bank, 
refused  to  increase  Mahards'  indebtment. 

In  this  part  of  the  case,  it  may  be  proper  to  give  a  con- 
struction to  the  second  section  of  the  bankrupt  act,  which, 
it  is  contended,  vitiates  all  the  liens  set  up  by  tlie  ddfend^ 
ants.  That  section  provides,  "  That  all  future  payments, 
securities,  conveyances,  or  transfers  of  property,  or  agree- 
ments made  or  given  by  any  bankrupt,  in  contemplation  of 
bankruptcy,  and  for  the  purpose  of  giving  any  creditor, 
indorser,  swely,  or  other  person,  any  preference  <»  priority 
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oyer  the  general  creditors  of  such  bankrupt;  and  all  other 
payments,  &c.,  in  contemplation  of  bi^nkruptcy,  to  any  per- 
son or  persons  whatever,  not  being  a  boTia  fde  creditor  or 
purchaser,  for  a  valuable  consideration,  without  notice, 
shall  be  deemed  utterly  void,  and  a  fraud  upon  this  act." 
^'  Provided,  that  all  dealings  and  transactions,  by  and  with 
any  banb^pt,  hma  fide  made  and  entered  into  more  than 
two  months  before  the  petition  filed  against  him  or  by  him, 
shall  not  be  invalidated  by  this  act:  Provided,  that  the 
other  party  to  any  such  dealings  or  transactions,  had  no 
notice  of  a  prior  act  of  bankruptcy,  or  of  the  intention  of  the 
bankrupt  to  take  the  benefit  of  this  act."  Then  follows  the 
clause,  '^  If  it  shall  appear  to  the  court  that  the  voluntary 
bankrupt,  since  the  1st  of  January,  1841, ''  or  at  any  other 
time,  in  contemplation  of  the  passage  of  a  bankrupt  law, 
by  assignment  or  otherwise,  has  given  a  preference  to  one 
creditor  over  another,  he  shall  not  receive  a  discharge  unless 
a  majority  of  his  creditors  shall  consent  thereto."  And  by 
another  proviso,  in  the  same  section,  liens  valid  under  the 
state  law  are  not  to  be  afiected  by  the  act,  if  not  inconsist- 
ent with  its  provisions. 

This  section  has  given  rise  to  much  controversy,  and  the 
courts  have  not  altogether  concurred  in  its  construction. 
It  has  not  been  construed  by,  the  Supreme  Court.  Where-, 
in  contemplation  of  bankruptcy,  and  to  give  a  preference  to 
one  creditor  over  another,  a  payment  or  transfer  of  property 
is  made,  it  is  void  under  the  first  part  of  the  section.  But, 
by  the  first  and  second  provisos,  all  Jxma  fide  transactions, 
more  than  two  months  before  the  petition  was  filed,  and 
where  the  other  party  had  no  knowledge  of  an  act  of  bank- 
ruptcy, or  notice  of  an  intention  by  the  bankrupt  to  take 
the  benefit  of  the  act,  are  not  invalidated  by  the  act.  From 
this  it  is  clear,  that  before  the  two  months  a  creditor  or 
purchaser,  acting  homafidey  and  vdthout  knowledge  that  llie 
bankrupt  had  committed  an  act  of  bankruptcy,  or  intended 
75 
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to  apply  for  the  benefit  of  the  act,  might,  in  eveiy  respect, 
make  aa  valid  contracts  with  him  as  with  any  other  citizen. 
And  where  a  contract  is  impeached  under  these  provisos, 
the  party  impeaching  it  must  show  that  it  was  not  made 
bomafide.  A  fraud  at  common  law,  or  under  this  act  before 
the  two  months,  i^  not  presumed.  The  above  refers  to  the 
good  faith  of  the  purchaser  or  creditor,  without  regard  to  the 
motives  of  the  bankrupt.  He  may  have  committed  an  act 
of  bankruptcy,  or  intended  to  apply  for  the  benefit  of  the 
act,  and,  consequently,  acted  in  bad  faith;  still  the  contract 
is  valid,  if  the\other  party  has  acted  in  good  faith,  and  with- 
out the  knowledge  or  notice  specified. 

But  the  important  inquiry  remains  to  be  answered,  what 
shall  amount  to  a  '^  contemplation  of  bankruptcy,"  and  a 
preference  of  a  creditor,  within  the  section. 

It  would  seem,  from  some  of  the  arguments  in  tiiis  case, 
that  nothing  short  of  an  avowal  of  an  intention  to  take  the 
benefit  of  the  act  and  to  give  a  preference,  is  within  this 
section.  This  is  clearly  wrong.  The  courts,  or  juries  un- 
der the  instructions  of  the  courts,  must  determine  in  this,  as 
in  other  cases  of  fraud.  This,  being  a  firaud  under  the  act, 
may  not  possess  that  turpitude  which  attaches  to  a  fraud  at 
common  law.  It  may,  indeed,  separated  from  the  statute, 
have  the  appearance  of  a  just,  if  not  a  meritorious  act;  but 
whether  it  violate  the  statute,  must  be  ascertained  aa  in  a 
common  fraud.  We  may  give  a  definition  of  fraud,  but  no 
court  or  jurist  can  lay  down  an  unvarying  rule,  applicable 
to  all  cases,  by  which  an  act  shall  be  held  fraudulent.  The 
character  of  the  act,  not  unfreqaentiy,  depends  upon  the 
intention  with  which  it  was  done.  And  we  can  only  judge 
of  the  intention  from  the  act  and,  its  attending  circum- 
stances.   These  are  as  diversified  as  human  transactions. 

It  is  contended  that  the  words,  *'in  contemplation  of 
-bankruptcy,"  must  be  construed  to  mean,  an  <<  intention  to 
take  the  benefit  of  the  bankrupt  law."    An  individual  may 
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be  redaced  to  a  state  of  bankruptcy,  and  yet,  from  pride,  or 
other  motives,  not  intend  to  take  the  benefit  of  the  law. 
Now,  if  the  constnxction  contended  for  be  correct,  such  an 
individual  might,  in  contemplation  of  a  state  of  bankruptcy^ 
prefer  certain  creditors  to  others,  without  any  violation  of 
the  act.  This  would  defeat  the  great  object  of  the  law, 
which  WBAj  to  secure  to  creditors  a  pro  rata  distribution  of 
the  estate  of  the  bankrupt.  A  construction  which  leads  to 
this,  requires  no  further  comment.  The  term  bankrupt,  as 
used  in  the  act,  has  no  technical  significancy  which  sustains 
dus  view.  ^^In  contemplation  of  bankruptcy,"  means,  in 
contemplation  of  a  state  of  bankruptcy.  Had  Congress 
meant  more  than  this,  they  would  have  said  so.  Had  an 
intention  to  take  the  benefit  of  the  act  been  the  thing  ^*  con* 
templated,"  it  would  have  been  expressed  in  appropriate 
terms.  But  such  a  provision  would  not  have  reached  the 
evil  to  be  remedied.  A  state  of  bankruptcy  reaches  the 
evil,  and  the  above  provisions  of  the  act  give  a  remedy. 

A  state  of  bankruptcy,  or  insolvency,  means  more  than  a 
mere  inability  to  pay  debts  promptly.  Such  are  the  vicis- 
situdes of  trade,  that  but  few  of  our  enterprising  merchants 
have  not,  at  difi*erent  periods  in  their  course  of  business, 
been  in  this  predicament.  They  were,  perhaps,  unable  to 
meet  the  demands  against  them  under  any  reasonable  in- 
dulgence,  had  they  closed  their  concerns.  But  their  credit 
was  good;  they  met  promptiy  the  current  demands  against 
them,  and  soon  retrieved  their  affairs.  A  bankruptcy  within 
the  law,  not  only  presupposes  an  inability  to  pay  debts,  but 
to  continue  in  business.  The  preference  of  one  creditor 
over  another,  implies  an  inability  to  pay  both,  and  a  deter- 
mination to  prefer  one  to  the  other. 

If,  at  tiie  time  Mahard  executed  this  mortgage  to  the 
Franklin  Bank,  on  a  strict  account  of  the  partnership  funds, 
they  had  been  found  inadequate  to  meet  the  partnership 
debts,  it  would  not  follow  tiiat  the  firms  were  insolvent. 
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The  private  property  of  John  Mahard,  Jan.,  was  liable,  and 
this,  being  of  large  amount,  gave  credit  to  the  partnerships. 
That  the  Mahards,  at  this  time,  did  not  contemplate  closing 
their  business  is  clear,  as  they  continued  it  through  the 
summer  and  fall  of  1841.  In  October  of  that  year,  their 
embarrassments  became  so  great  as  to  induce  them  to  ap- 
ply to  the  ^<  Lafayette  Bank"  for  relief,  to  enable  them  to 
carry  on  their  business.  Whether  this  application  was 
made  known  to  the  Franklin  Bank  does  not  appear.  Why 
this  mortgage  was  withheld  from  record,  &om  the  3d  of 
April,  the  day  of  its  date,  to  the  18th  of  October,  is  not 
shown.  This  circumstance  is  not  proved  to  be  so  connected 
with  other  facts  as  to  authorise  an  unfavorable  presumption 
against  the  bank.  On  a  full  consideration  of  the  facts  and 
circxunstances  connected  with  the  execution  and  recording 
of  this  mortgage,  it  cannot  be  held  void  under  the  second 
section  of  the  bankrupt  act,  nor  does  it  come  within  the 
state  law  above  cited. 

Under  the  second  head,  it  is  argued,  that  this  mortgage  is 
void,  as  it  was  given  to  secure  a  debt  which  the  bank  had 
no  power  to  contract. 

In  support  of  this  position,  it  is  alleged,  that  the  charter 
of  the  Franklin  Bank  prohibits  it  firom  taking  more  than  six 
per  cent,  interest,  and  that  a  larger  amount  than  that  was 
received  on  the  loans  made  to  the  Mahards,  which,  conse* 
quently,  makes  void  the  contract.  In  the  case  of  the  Bank 
oj  Chillicothe  v.  Suxiyne  et  d.y  8  Ohio,  254,  the  court  held,  that 
a  bill  of  exchange  which  the  bank  had  discounted  at  a 
greater  rate  of  interest  than  six  per  cent,  per  annum  was 
void,  under  a  provision  in  its  charter,  that  it  should  ^^  not 
take  more  than  at  the  rate  of  six  per  cent,  per  annum  on  its 
loans  or  discounts."  The  same  principle  has  been  sanc- 
tioned by  the  same  court  in  subsequent  cases. 

Before  these  cases  are  more  particularly  referred  to,  it 
may  be  proper  to  examine  the  charter  of  the  Franklin  Bank, 
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to  see  if  it  contains  a  prohibition  which  will  bring  it  within 
the  principle  of  the  above  cases.  It  is  admitted  that,  in 
tenns,no  prohibition  against  taking  more  than  six  per  cent 
interest  is  in  the  charter,  but  is  supposed  to  be  contained  in 
the  following  words.  *' And  it  shall  be  lawful  for  said  bank 
to  loan  money,  buy,  sell,  and  negotiate  bills  of  exchange, 
checks,  smd  promissory  notes,  and  to  discount  upon  banking 
principles  and  usages,  bills  of  exchange,  post  notes,  promis- 
sory notes,  and  other  negotiable  paper  or  obligations  for  the 
payment  of  a  sum  of  money  certain." 

The  power  to  ^'  discount  upon  banking  principles  and 
usages,"  it  is  contended,  imposes  upon  the  bank  a  prohibi- 
tion against  receiving  on  its  loans  and  discounts  more  than 
at  the  rate  of  six  per  cent,  per  annum.  And  this  prohibition, 
thus  brought  into  the  charter,  is  to  make  void  any  contract 
made  by  the  bank  in  violation  of  it.    It,  therefore,  must  be 

« 

made  to  operate  as  a  penalty.  Now,  that  penal  laws  must 
be  construed  strictly,  is  a  rule  from  which,  it  is  believed,  no 
court  has  departed;  and  yet,  without  such  departure,  it 
would  seem  the  above  prohibition  cannot  be  made  to  ope- 
rate in  this  charter. 

What  is  the  plain  and  obvious  meaning  of  the  words, 
^principles  and  usages  of  banking?"  It  is,  that  the  bank 
may  take,  on  loans  and  discounts,  the  interest  in  advance. 
Many  bank  charters  give  this  power  specially.  Without  it, 
courts  have  held  that  taking  the  interest  in  advance  is 
usurious.  And  strictly,  this  is  so.  But  other  courts  have 
decided,  that  they  would  regard  the  usages  of  banks  so  far 
as  to  legalise  this  practice,  though  the  charters  may  contain 
no  provision  on  the  subject.  That  this  was  the  main  object 
of  the  above  provision,  there  would  seem  to  be  no  doubt. 
If  it  include  the  prohibition  contended  for,  because  such 
prohibitioi^  may  be  found  in  other  charters,  it  must  equally 
include  all  other  provisions  in  these  charters,  which  are  not 
found  in  the  Franklin  Bank  charter.    This  would  be  a  new 


598  OHIO. 

M'Lean,  Attignee  of  Mabaidt  v.  The  La&yette  Bank  et  ftl. 

rule  for  cotiBtruing  a  contract.  And  especially  would  it 
be  a  new  mode  of  introducing  a  prohibition  into  a  charter. 
There  can  be  no  doubt,  that  the  general  law  regulating 
interest  applies  to  the  Franklin  Bank. 

This  leads  us  to  the  question  of  usury,  which  is  the  diird 
objection  made  to  this  mortgage.  This  otigection  equally 
applies  to  the  mortgages  taken  by  the  Lafayette  Bank,  and 
as  the  facts  which  bear  upon  this  point  apply,  substantially, 
to  both  banks,  the  objection  will  be  now  considered. 

John  &  William  Mahard,  of  the  Cincinnati  firm,  were  in 
the  practice  of  drawing  bills,  at  four  months,  on  Mahard  & 
Brotiier,  of  the  New  Orleans  firm.  The  same  persons,  it 
will  be  observed,  composed  both  firms.  These  bills  were 
discounted  by  the  banks,  and,  in  addition  to  the  rate  of  six 
per  centum  interest,  per  annum,  was  chained,  fi:t>m  one 
to  two  percent.,  for  exchange;  and  on  one  or  two  ooca* 
sions,  three  per  cent.  Several  witnesses  proved,  that  the 
rates  of  exchange  thus  charged  were  regulated  principally 
by  the  banks  who  discounted  the  bills,  and  brokers  and 
grocers,  who,  to  a  limited  extent,  were  in  the  practice  of 
purchasing  such  bills.  It  was  proved  that  sight  bills  drawn 
on  New  Orleans,  at  Cincinnati,  with  the  exception  of  the 
months  of  March  and  April,  in  the  year  1842,  conunanded, 
uniformly,  a  premium.  This  exception  arose  from  pecuUar 
causes,  and,  being  subsequent  to  the  transactions  before  us, 
does  not  afiect  the  question  now  under  consideration.  On 
time  bills  on  New  Orleans,  exchange  was  charged  at  the 
rate  of  about  a  half  per  cent,  per  month  for  the  time  the 
bill  had  to  run. 

The  act  fixing  the  rate  of  interest  declares,  ^'tiiat  all 
creditors  shall  be  entitied  to  receive  interest  on  aQ  money, 
after  the  same  shall  become  due,  &c.,  at  the  rate  of  six  per 
cent,  per  annum,  and  no  more.'* 

A  question  is  made,  whether  the  banks  did  not  purchase 
these  bills.    A  purchase  of  a  bill,  at  any  price,  is  not  usn^ 
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rioQs.  It  may  be  bought  in  the  market,  like  a  commodity, 
as  the  parties  shall  agree.  But  a  bill  to  be  thus  sold  must 
be  complete.  It  must  be  in  such  a  state  as  to  enable  the 
holder  to  bring  suit  on  it.  There  is  no  evidence  that  these 
bifls  were  in  this  condition.  On  the  contrary,  it  appears 
that  they  were  bills  drawn  by  the  house  on  New  Orleans, 
to  be  accepted  by  the  firm  there.  The  proceeds  of  the 
bills  were  placed  to  the  credit  of  the  drawers.  John  Ma* 
hard,  jun.,  conducted  the  house  in  Cincinnati,  and  his 
brother  William  the  one  in  New  Orleans.  If  these  bills 
were  not  accepted  before  they  were  negotiated  with  the 
banks,  and  the  holders  had  paid  no  valuable  consideration 
for  them,  they  were  discounted  and  not  purchased.  It  is 
probable,  that  this  distinction  was  not  adverted  to  by  the 
banks,,  but  it  was  important,  as  it  gave  the  character  to  the 
transaction.  If  the  bills  had  been  purchased  at  a  discount 
of  twenty  per  cent.,  there  could  be  no  legal  objection  to 
them.  But,  if  they  were  discounted,  with  a  reservation  of 
interest  exceeding  the  rate  of  six  per  centum  per  annum,  it 
was  usurious.  And  this  is  the  question  we  are  now  to 
examine. 

There  is  nothing  on  the  face  of  the  bills  which  indicates 
usuiy ;  and  it  is  not  pretended  that  interest,  as  such,  above 
the  legal  rate  was  charged.  But  it  is  contended,  that  the 
exchange  charged  was  colorable  only,  and  with  the  view  of 
extorting  illegal  interest.  That  this  allegation  is  not  with- 
out plausibility,  must  be  admitted.  It  seems  the  banks  dis- 
counted these  bills,  when  they  refused  ordinary  discounts. 
Bills  were  preferred,  one  of  the  witnesses  says,  because  they 
afforded,  by  the  exchange,  a  higher  profit  to  the  banks. 
And  then  it  appears,  that  sight  bills  on  New  Orleans  uni- 
formly sold  for  a  premium. 

It  seems  that  the  exchange  charged  had  no  reference  to 
a  specie  basis.  At  the  time,  the  banks  had  suspended 
specie  payments,  and  the  paper  of  these  banks,  in  both 
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cities,  constitated  the  medium  of  circulation.  This  paper 
was  at  a  discount,  for  specie,  of  from  five  to  ten,  perhaps  a 
greater,  per  cent.  Its  value  was  affected  as  the  prospect  of 
resumption  of  specie  payments  by  the  banks  became  more 
or  less  remote.  The  resumption  by  the  Cincinnati  banks, 
in  March  and  April,  1842,  caused  exchange  in  that  city  to 
sell  for  a  premium  in  New  Orleans.  It  is  true,  that  the 
holder  of  bills,  payable  in  either  city,  could  demand  pay- 
ment in  specie,  unless  by  the  contract  currrency  was  to  be 
received ;  but  the  paper  basis  is  stated  as  having  some  in- 
fluence on  the  present  question. 

The  laws  of  trade  equally  apply  to  the  business  of  ex- 
change. The  balance  must  be  a4JUBted  by  specie  or  its 
equivalent.  And  it  is  often  said,  but  not  with  strict  accu- 
racy, that  the  difference  of  exchange  between  two  places, 
is  the  expense  of  transporting  specie  from  one  to  the  other. 
That  this  expense  is  one  of  the  principal  elements  of  dif- 
ference is  undoubted.  But  there  are  other  things  which 
materially  influence  the  rate  of  exchange.  When  specie 
becomes  a  commodity,  as  it  does  when  used  to  restore  the 
balance  of  trade,  like  every  other  commodity  its  price 
depends  upon  the  demand  and  supply.  The  value  of  this 
article  is  regulated  by  the  vicissitudes  of  trade.  Great  as 
are  the  fluctuations  of  exchange  in  reference  to  a  specie 
basis,  they  must  be  still  greater  when  the  basis  is  a  depre- 
ciated currency.  This  introduces  a  new  element,  the  soU 
vency  of  the  banks,  which  must  be  greatly  influenced  by 
public  opinion.  It  was  in  this  disturbed  state  of  the  cur- 
rency, that  the  transactions  under  consideration  took  place. 
The  currency  of  either  city  became  more  or  less  valuable, 
as  it  might  enable  the  holder  to  make  profltable  invest- 
ments in  foreign  merchandise,  or  other  property,  or  to  pay 
debts. 

It  is  objected  that  these  facts  can  have  no  influence  on 
the  question  under  consideration.    That  they  influenced 
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the  rate  of  exchange  between  the  two  cities  is  undoubted. 
And  if  they  did  this,  are  they  not  a  part  of  the  case?  No 
just  and  legal  result  can  be  come  to,  which  shall  exclude 
them  from  consideration.  And  more  especially  are  they 
important  as  conducing  somewhat,  perhaps,  to  show  the 
great  difference  in  value  in  the  Cincinnati  market,  between 
bills  at  sight  and  on  time.  The  longer  the  time  the  bill 
had  to  run  the  greater  the  risk.  I  do  not  speak  of  the  legal 
result,  but  of  the  practical  and  commercial  view  which  in- 
fluenced the  rate  of  exchange.  This  view  seemed  to  be 
necessary  fi-om  the  evidence  in  the  case.  But  on  this  ques- 
tion it  is  unnecessary  to  go  into  the  grounds  of  the  charge 
for  exchange.  The  rate  of  exchange  is  a  fact  to  be  ascer- 
tained and  established  by  the  evidence.  Like  the  price  of 
any  vendible  commodity  it  depends  upon  the  market.  If 
the  charge  for  exchange  is  a  mere  shift  or  device  to  cover 
usury,  the  act  is  not  the  less  usurious. 

Many  most  respectable  witnesses  have  been  examined 
on  this  point,  cmd  there  is  no  conflict  in  their  testimony. 
They  all  agree  that  the  rates  of  exchange  charged  by  the 
banks,  were  the  market  rates.  Banks,  brokers,  grocers,  and 
all  others  who  purchased  similar  bills  on  time,  received 
them  at  the  same  rates  of  discount.  No  market  rate  of 
any  thing  could  be  more  clearly  established,  ^all  the 
court  inquire  into  the  grounds  of  this  charge,  and  upon 
their  own  views  of  its  propriety  and  justice,  set  aside  and 
disregard  this  evidence?  If  they  may  do  this  in  regard  to 
the  rate  of  exchange,  why  not  do  the  same  in  regard  to  the 
maiket  price  of  flour  or  any  other  article  of  merchandise? 
These  depeiid  upon  the  same  principle  and  must  be  proved 
in  the  same  way.  When  the  court  or  jury  as  the  case  may 
be,  are  not  brought  by  the  evidence  to  the  conclusion  that 
the  pretence  under  which  the  charge  was  made  was  a 
mere  cover  for  usury,  they  cannot  pronounce  the  act 
usurious. 
76 
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It  is  suggested  that  a  combination  may  have  been  formed 
by  bankers,  brokers  and  others,  to  establish  the  market  rate 
of  these  bills.  No  evidence  is  produced  to  establish  this, 
except  the  supposed  unreasonableness  of  the  charge. 
Whether  the  banks  realised  a  profit  or  loss  in  this  business, 
cannot  affect  the  legal  question ;  but  it  may  not  be  improper 
to  say,  in  reference  to  the  character  of  the  persons  impli- 
cated, that  one  of  the  cashiers  stated  they  found  it  a  losing 
business.  The  court  would  require  strong  evidence  to  pro- 
nounce such  a  combination  against  a  community  so  respect- 
able, intelligent  and  conmiercial,  as  that  against  which  the 
imputation  is  made.  It  includes  a  considerable  portion  of 
the  most  enterprising  citizens  of  Cincinnati.  Not  only  the 
grocers,  brokers,  and  bankers  of  the  city  are  included,  but 
the  stockholders  of  the  banks. 

These  views  seem  to  be  sustained  by  the  Sufn^me 
Court  in  the  case  of  Creed  v.  I%e  Cammercud  Bank  of  Cin- 
cinnaH,  11  Ohio,  495,  where  the  court  say,  ^^  on  the  Louis- 
ville bills,  (which  were  for  sixty  and  ninety  days)  the  bank 
charged  six  per  centum  interest  per  annum,  and  one  per 
centum  exchange,  which  was  the  market  value  of  such  bills, 
and  the  same  rate  at  which  they  were  purchased  by  other 
banks  in  Cincinnati ;  although  exchange  between  the  two 
places,  Cincinnati  and  Louisville,  on  sight  bills,  was  at  par." 
And  in  page  496,  "if  certain  rates  of  exchange  were  re- 
ceived, they  were  the  fair  market  rates  at  the  time." 

Some  of  the  bills,  it  is  said,  were  renewals  of  former 
discounts.  It  is  not  perceived  that  this  can  be  material, 
unless  it  be  connected  with  the  original  agreement  to  renew. 
Such  an  agreement  would  conduce  strongly  to  establish  a 
device  to  cover  usury.  Where  a  bill  is  drawn  on  New  Orleans, 
or  any  other  place,  btmajide^  and  the  acceptor  is  unable  to 
meet  it,  there  can  be  no  objection  to  a  discount  of  a  new 
bill  at  the  same  rate,  to  pay  the  first  one.  This,  it  is  true, 
would  show  an  extravagant  rate  of  interest  and  charges, 
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in  the  course  of  a  year;  bnt  the  bills  discounted  are  as  dis- 
tincty  as  if  the  proceeds  were  to  be  applied  to  different 
objects.  And  in  this  latter  case,  the  same  rate  would  be 
charged. 

On  the  15th  of  February,  1837,  John  Mahard,  jun.,  execu- 
ted a  mortgage  on  the  above  lot  460,  to  secure  the  payment 
of  an  annuity  to  John  Mahard,  sen.,  of  seven  hundred  dol- 
lars per  annum,  during  his  life.  Afterwards  at  the  instance 
of  John  Mahard,  sen.,  John  Mahard,  jun.,  conveyed  a  part  of 
this  lot  to  William  Mahard,  who  agreed  to  pay  John  Ma- 
hard, sen.,  a  life  annuity  of  one  hundred  dollars  per  annum. 
At  the  decease  of  John  Mahard,  sen.,  there  was  a  balance 
due  of  the  annuities,  and  there  is  no  doubt  that  both  these 
liens  are  paramount  to  that  of  the  Franklin  Bank. 

Subsequent  to  the  mortgage  on  lot  404,  to  the  Franklin 
Bank,  Mahard  sold  it  to  Dyer  for  ten  thousand  dollars ;  and 
tike  bank,  at  Mahard's  request,  released  its  mortgage  on  re- 
ceiving of  the  purchase  money  seven  thousand  two  hundred 
ninety-seven  dollars  and  thirty-three  cents,  which  is  admit- 
ted as  a  credit  on  the  claim  of  the  bank.  This  credit,  it  is 
insisted  should  have  been,  and  should  now  be,  for  the  full 
value  of  the  property  sold.  That  the  FrankUn  Bank  has 
no  right  to  release  any  thing  which  may  prejudice  subse- 
quent mortgagees,  who,  on  principles  of  equity,  have  a  right 
to  impose  certain  restrictions  on  the  first  mortgagee  in  the 
sale  of  the  mortgaged  premises,  and,  in  fact,  to  redeem  them 
and  claim  under  the  first  mortgage. 

These  general  principles  must  be  admitted,  but  they  can 
only  apply  where  notice  was  given  to  the  first  mortgagee  of 
the  subsequent  liens  as  in  case  of  a  mortgage  to  secure  fu- 
ture advances;  and  there  is  no  proof  of  actual  notice  in 
this  case.  The  bank  in  its  answer  denied  notice,  and  con- 
structive notice  fi'om  the  recording  of  the  subsequent  mort- 
gages is  insufficient.  It  appears  that  the  balance  of  the 
consideration  was  paid  to  Buckinghams,  who  were  subse- 
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quent  mortgagees.  Ouion  et  at.  v.  Knapp  et  al,  6  Paige,  35. 
NdscnCs  heirs  v.  Boycey  T.  J.  J.  Marshall,  401.  Sherraset  al 
V.  Craig  &  MxtcheU,  2  Cond.  Rep.  411. 

The  Franklin  Bank  also  claims  a  lien  on  twenty  shares 
of  stock  under  an  airangement  with  John  Mahard,  jnn.,  be- 
fore the  8th  of  March,  1842,  and  also  under  the  charter  lien 
of  the  bl^nk. 

Bodman  having  made  a  purchase  of  real  property  from 
John  Mahard,  jun.,  on  which  he  was  to  pay  the  above  stock 
in  the  Franklin  Bank,  which  he  owned,  in  part  consider- 
ation ;  and  finding  after  the  purchase  there  was  a  lien  on 
the  property  under  a  judgment  obtained  by  Tron,  against 
John  Mahard,  sen.  and  John  Mahard,  jun.,  he  retained  Ae 
stock  in  his  own  name  to  indenmify  him  against  the  judg- 
ment. This  judgment  was  paid  by  John  Mahard,  sen., 
who  now  claims  that  he  paid  the  judgment  as  the  security 
of  John  Mahard,  jun.,  and  therefore  has  a  right  to  be  subro- 
gated to  all  the  rights  of  the  plaintiff  in  the  judgment, 
which  must  be  satisfied  by  a  sale  of  the  property  purchased 
by  Bodman,  or  the  stock  which  was  received  in  part  con- 
sideration for  the  property. 

The  charter  lien  is  set  up  under  the  tenth  section  of  the 
act  which  provides,  '*  that  the  shares  of  the  capital  stock  of 
said  bank  shall  be  considered  and  held  in  law  as  personal 
property,  and  assignable  and  transferable,  only  on  the  books 
of  the  same  in  the  presence  of  the  president  or  cashier 
thereof,  and  in  such  manner  as  the  directors  shall  prescribe ; 
but  no  stockholder  indebted  to  said  bank,  for  any  debt  or 
demand  due  and  payable,  shall  have  power  to  assign  or 
transfer  any  share  or  shares  he  may  own  of  the  capital 
stock  therein,  &c.,  until  such  debt  or  demand  shall  be  paid 
or  discharged,  or  collateral  security  be  given,"  &c.  "  And 
said  bank  shall  have  the  first  lien  in  law  on  all  stock  due." 
To  make  a  legal  assignment  of  the  stock  the  requisites  of 
the  charter  must  be  observed ;  but  the  equitable  interest  of 
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tbe  stockholder  may  be  conveyed  bona  fiie^  in  any  other 
mode,  and  a  court  of  equity  will  give  effect  to  such  convey- 
ance, as  between  the  parties,  if  there  be  no  paramount  lien 
on  the  stock. 

After  the  judgment  of  Tron  was  paid  by  John  Mahard, 
sen.,  Bodman,  on  account  of  the  lien  of  that  judgment,  had 
no  right  to  retain  the  stock.  But  it  is  claimed  by  Mahard 
sen.,  who,  as  surety,  paid  the  judgment.  The  Mahards,  se- 
nior and  junior,  were  doing  business  in  co-partnership,  when 
the  note,  on  which  Tron  obtained  his  judgment,  was  exe- 
cuted. Before  the  judgment  this  partnership  was  dissolved, 
and  John  Mahard,  jun.,  agreed  to  pay  the  debts  of  the  firm. 
Suit  was  brought  on  the  note  to  Tron,  which,  having  been 
given  jointly,  authorised  judgment  against  both  the  Mahards. 
An  execution  was  issued  on  the  judgment,  which  was  paid 
by  Mahard,  sen.,  and  which  was  returned  satisfied.  Now 
the  question  is  made  whether,  under  these  circumstances, 
Mahard,sen.,ean  claim  so  much  of  this  stock  as  will  indem- 
nify him  under  the  Tron  judgment.  The  judgment  consti- 
tued  a  lien  on  the  property  of  Tron,  and  the  stock  was  in- 
tended by  Tron  to  save  him  from  loss  from  that  lien.  That 
a  surety  having  paid  the  debt  has  a  right  to  all  the  collateral 
securities  held  by  the  credUitors  is  not  controverted.  But  it 
is  insisted  beyond  this,  that  the  surety  is  entitled  to  be  sub- 
rogated to  all  the  rights  of  the  creditor ;  and  to  this  effect 
was  the  decision  in  Meriey  v.  St,  Alban,  11  Yes.  21 ;  and  in 
the  case  o{  Liddesdale^s  Exr.  v.  Executor  of  Robinson,  6  Con. 
656,  a  sanction  is  given  to  the  same  doctrine.  This  latter 
decision  was  given  under  a  Yirginia  statute,  but  in  their 
opinion  the  court  say,  '^  this  then  is  the  settled  law  of  the 
state  in  which  this  contract  and  this  cause  originated." 
^^But  we  feel  no  inclination  to  place  our  decision  upon  that 
restricted  ground,  since  we  are  weU  satisfied  with  its  correct- 
ness as  a  general  principle."  In  that  case  the  court  held 
that  the  surety,' being  a  joint  indorser  on  a  bill  of  exchange, 
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which,  by  a  statate  of  Yirginia  had  the  rank  of  a  judgment, 
could  claim  the  priority  of  a  judgment  creditor  from  his 
co-endorser  for  the  amount  paid  above  one  half  of  the  debt 

Mr.  Justice  Story  says  in  his  Equity,  Sec.  409,  ^*  It  seems 
formerly  to  have  been  thought  that  the  surety  had  the  right 
to  claim  of  the  creditor,  on  paying  the  debt,  an  assignment 
to  him  of  the  instrument  by  which  it  is  evidenced.^'  But, 
he  says, ''  the  doctrine  is  now  fidly  established  that  the  surety 
has  no  such  right  to  be  enforced  in  equity."  Formerly  a 
surety  paying  a  bond  debt,  in  the  marshaling  of  assets, 
was  considered  as  having  a  priority  over  simple  contract 
creditors;  but  this  doctrine  was  overruled  in  the  case  of 
Ccpis  V.  Middletony  1  Turn.  &  Russ.  220;  and  has  since 
been  considered  as  settled  by  that  decbion. 

After  a  bond  or  other  instrument  evidencing  a  debt  shall 
be  fully  paid,  it  is  not  perceived  how'  it  can  be  made  the 
ground  of  a  suit.  If  the  surety  on  the  bond  shall  take  an 
assignment  of  it,  in  equity,  it  might  give  a  control  of  a  suit 
brought  in  the  name  of  the  obligee ;  but  where  the  bond  is 
paid  the  obligee  has  no  claim  on  the  obligor. 

John  Mahard,  sen.,  was  not  the  surety  of  John  Mahard, 
jun.  He  was  a  principal  in  the  note  and  in  the  judgment, 
and  the  undertaking  of  John  Mahard,  jun.,  to  pay  the  debts 
of  the  firm,  at  the  dissolution  of  the  partnership,  could  only 
give  a  remedy  on  such  contract.  When  one  partner  pays 
more  than  his  proportion  of  the  debts  of  the  partnership,  a 
contribution  will  be  decreed  as  between  co-securities.  And 
in  such  a  case  the  partner  who  has  made  the  payment,  will 
be  substituted  to  the  rights  of  the  creditor  as  against  the 
co*partner.  To  this  effect  was  the  case  of  Sails  v.  Hubbdl^ 
2  John.  ch.  393.  Hubbell  and  Bedient  were  partners,  and 
gave  two  notes  to  Sails ;  Hubbell  died,  and  judgment  was 
obtained  against  Bedient  as  surviving  partner.  Bedient 
took  the  benefit  of  the  insolvent  act,  and  executions  on  the 
judgments  were  returned  nulla  bona.    Suit  was  brought  ^on 
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the  judgmentB  against  the  representatives  of  Hubbell,  and 
the  money  was  obtained  from  them.  Afterwards  it  was 
discovered  that  Bedient  had  not  returned  his  real  estate  in 
the  city  of  New  York  on  his  scheliale.  The  court  ordered 
that  a  moiety  of  the  judgments  should  be  assigned  to  the 
representatives  of  Hubbell,  that  the  money  might  be  made 
out  of  the  real  estate  of  Bedient. 

Here  the  judgments  against  Bedient  which  had  been  dis- 
charged were  set  up  and  a  remedy  given  on  them.  And 
this  seems  to  be  the  doctrine  in  New  York  and  in  some  of 
the  other  states.  Eddy  v.  Traver  et  al,  6  Paige,  521.  But, 
it  is  opposed  to  the  modern  English  doctrine  which  seems 
to  me  to  be  founded  in  reason.  How  a  judgment  or  a  bond, 
having  been  discharged,  can  be  resuscitated,  so  as  to  affect 
the  rights  of  third  parties,  I  cannot  perceive.  And  if  the 
rights  of  third  parties  cannot  be  affected  by  such  a  proce- 
dure, I  can  see  no  advantage  in  the  principle  asserted.  As 
between  the  parties,  it  cannot  be  material  in  what  mode  the 
liability  is  enforced.  And  if  the  remedy  contended  for  can 
go  no  farther  than  this,  it  is  of  no  value. 

A  judgment  lien  cannot  be  revived  after  satisfaction  of 
the  judgment,  to  the  prejudice  of  a  third  party.  Why  then 
attempt  to  set  up  the  judgment,  when  a  direct  decree  for  the 
payment  of  the  money  will  give  the  same  remedy  ?  It  is  a 
form  without  substance,  unreasonable  in  its  nature,  and 
without  benefit  in  its  result. 

The  judgment  obtained  against  the  Mahards  has  been 
satisfied,  which  appears  firom  the  return  on  the  execution. 
Can  this  judgment  be  revived  and  a  consequent  lien  be 
made  to  attach  on  the  house  and  lot  purchased  by  Bodman? 
I  think  it  cannot.  The  stock  has  been  transferred  to  John 
Mahard,  jun.  Can  the  rights  of  the  bank  or  of  other  credi- 
tors be  affected  by  the  resuscitation  of  the  judgment  ?  The 
same  principle  is  involved  in  this  as  in  the  lien  above  stated. 
Third  parties  are  prejudiced  by  it,  who  are  innocent  and  in 
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the  nature  of  things  could  have  no  notice  to  affect  their 
consciences. 

The  collateral  security  given  by  John  Mahard  to  the 
bank,  discharges  its  charter  lien.  Until  his  debt  is  paid  or 
secured  to  the  bank  by  the  stockholder,  the  bank  is  declared 
to  have  the  first  lien  in  law  on  the  stock. 

In  its  answer  the  bank  claims  the  stock  under  an  agree- 
ment made  with  Mahard  to  receive  it  at  par  on  accomit. 
There  is  no  proof  of  this  agreement,  which,  in  the  answer, 
is  stated  to  have  been  made  on  or  before  the  8th  of  March, 
1842.  The  fact  is  not  denied  by  the  counsel,  and  is  under- 
stood to  be  admitted. 

As  soon  as  the  lien  of  the  Tron  judgment  on  Bodman's 
lot  became  extinct,  the  stock  virtually  became  vested  in 
Mahard,  and  in  equity,  was  subject  to  the  charter  lien. 
And  although  the  lien  might  not  attach  from  debts  collate- 
rally secured,  yet  the  arrangement  to  take  the  stock  at  par, 
though  made  on  the  8th  of  March,  1842,  must  be  held  valid. 
There  is  no  knowledge  possessed  by  the  bank,  shown  by 
the  evidence,  which  can  invalidate  the  transaction. 

At  the  July  term,  1841,  of  the  Superior  Court  of  Cincin- 
nati, a  judgment  was  obtained  in  the  name  of  the  Bank  of 
the  United  States  against  John  Mahard,  jun.,  and  John 
McLaughlin,  for  twenty-seven  hundred  and  twenty-eight 
dollars  and  sixty-three  cents,  which  was  appealed  to  the 
Supreme  Court,  where  the  judgment  was  affirmed.  As 
the  littQ  took  effect  from  the  time  judgment  was  entered  in 
the  Superior  Court,  it  is  paramount  to  the  mortgage  of  the 
Franklin  Bank.  An  execution  was  issued  on  the  judg- 
ment, which  was  levied  on  lots  404  and  460  and  other  real 
estate.  The  Franklin  Bank,  it  seems,  agreed  to  indemnify 
Dyer,  who  purchased  lot  404,  against  the  lien  of  the  above 
judgment.  This  lien  under  the  judgment,  extended  equally 
to  all  the  real  estate  of  John  Mahard,  in  the  coun^  of 
Hamilton. 
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We  come  now  to  congtider  the  mortgage  executed  by 
Mahard  to  the  Lafayette  Bank.  It  is  dated  the  7th  of 
Decemb.er,  1841,  and  recorded  the  13th  of  January,  1842; 
and  was  given  to  secure  the  payment  of  two  notes 
amounting  to  the  sum  of  fifteen  thousand  dollars,  on  one  of 
which  John  McLaughlin  was  indorser,  and  on  the  other 
Andrew  Johnson.  In  its  answer  the  bank  denies  that  the 
mortgage  was  executed  in  contemplation  of  bankruptcy,  or 
that  Mahard  was  then  known  or  considered  to  be  in  a  state 
of  insolvency ;  and  it  had  good  reason  to  believe  and  did 
believe  he  was  solvent,  and  fully  able  to  pay  his  debts. 

To  the  validity  of  this  mortgage  the  following  objections 
are  made : 

1.  That  it  is  void,  as  it  purports  to  secure  a  demand  on 
which  a  greater  rate  of  interest  is  charged  than  six  per 
centum  per  annum. 

2.  That  it  covers  a  usurious  debt,  and  is  consequently 
void. 

3.  That  it  is  void  under  the  second  section  of  the  bank- 
rhpt  law,  as  it  was  given  in  contemplation  of  bankruptcy, 
and  to  give  a  preference  to  the  bank  over  other  creditors. 

The  second  section  of  the  charter  provides,  that  the 
^*  corporation  shall  not,  at  any  time,  take  more  than  six  per 
cent,  per  annum  in  advance,  on  their  loans  or  discounts." 

Assuming  that  a  greater  amount  of  interest  has  been 
charged  than  this,  the  counsel  rely  upon  the  case  of  the 
BoTik  of  Chiliicothe  v.  Swayne  et  a/.,  STOhio,  257,  to  show  that 
it  makes  void  the  instrument.  This  decision  was  referred 
to  in  treating  of  the  mortgage  to  the  Franklin  Bank,  but  it 
will  now  be  more  particularly  examined.  The  charter  of 
the  Bank  of  Chiliicothe  declares,  that ''  the  said  corporation 
shall  not  take  more  than  at  the  rate  of  six  per  centum  per 
annum,  on  its  loans  or  discounts."  This  provision  is  nearly 
in  die  same  language  and  in  effect  the  same,  as  the  provi- 
sion in  the  Lafayette  Bank  charter.  The  general  law  of 
77 
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Ohio  regulating  interest  declares  that  all  creditors  are  enti- 
tled to  interest  ^  at  the  rate  of  six  per  cent,  per  annum,  and 
no  more."  And  in  the  above  case  the  court  very  properly 
remark,  **  it  will  be  observed  that  the  language  b  substan- 
tially llie  same  with  that  used  in  the  statute  regulating 
interest." 

From  tins  similarity  of  provision  it  was  insisted  that  as 
the  general  statute,  by  the  well  settled  construction  of  tiiie 
court,  made  the  contract  for  usurious  interest  void  only  for 
the  excess,  the  same  rule  of  construction  applied  to  the 
charter  of  the  Ghillicothe  Bank.  To  this  tbe  court  replied, 
^  there  is  certainly  much  plausibility  and  no  little  force  in 
the  argument.  But  there  is  another  question  involved  in 
construing  a  contract  made  by  a  corporation,  and  that  is 
the  question  of  capacity  of  the  corporation  to  make  such 
contracts.  There  is  a  great  difference  between  natural 
persons  and  cmporations.  Natural  persons  have  capacity 
and  power  to  make  and  enter  into  any  contracts  which  are 
not  prohibited  by  law,  and  will  be  bound  by  such  contracts," 
&c.  "  But  it  is  otherwise  with  corporations.  A  corpora- 
tion is  a  body  created  by  law,  composed  I^  individuab 
united  under  a  common  name,  &c.,  and  derives  all  its 
powers  and  capacities  from  the  law  of  its  creation."  This 
citation  contains  the  ground  on  which  the  court  held  the 
contract  void. 

It  may  be  a  matter  of  some  doubt  whether,  under  the 
rule  observed  by  the  courts  of  the  United  States,  to  follow 
the  settled  construction  of  the  statutes  of  the  states,  by 
their  Supreme  Courts  respectively,  this  is  an  open  ques- 
tion. And  if  this  were  a  general  statute  there  could  be 
no  doubt.  But  it  is  special,  and  partakes  both  of  the 
character  of  a  contract  and  a  law.  In  this  req>ect  we  are 
inclined  to  think  the  case  does  not  come  within  the  above 
rule. 

From  the  view  we  have  taken,  the  deciBion  of  this  qnes- 
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tion  is  not  neeessary ;  but  as  it  has  been  elaborately  argued, 
it  may  not  be  improper  concisely  to  notice  it.  In  doing 
this  we  shall  suggest  some  considerations,  with  the  utmost 
respect,  which  are  not  without  weight  in  our  own  mind. 
It  is  admitted  lliat  the  '^  powers  and  capacities  of  a  corpo- 
ration are  derived  fitim  the  law  of  its  creation."  What 
are  the  powers  and  capacities  of  the  ^^  Lafayette  Bank  of 
Cincinnati?"  It  has  power  in  its  corporate  name  '*  to  can- 
tract  and  be  contracted  with,  to  sue  and  be  sued,  &e.  And 
it  is  authorised  to  loan  money,  buy,  sell  and  negotiate  bills 
of  exchange,  checks,  and  promissory  notes,  and  to  discount 
upon  banking  principles,"  &c.,  under  the  restriction  in  tegard 
to  interest)  &c. 

Now  here  is  a  capacity  imparted  to  do  every  thing  which 
a  natural  person  could  do,  in  relation  to  the  business  speci* 
fied.  The  natural  persons  who  compose  the  corporation 
are  authorised  to  do  in  their  aggregate  capacity,  what  each 
one  might  do  in  his  natural  capacity.  Now  what  is  the 
difierence  between  the  natural  and  artificial  capacities  here 
spoken  of?  It  is  admitted  that  an  artificial  person  has  no 
power  to  violate  the  law  of  its  creation,  or  any  other  law. 
Has  a  natural  person  power  to  violate  the  law?  We  sup- 
pose not,  and  in  this  respect  no  difference  is  perceived  be- 
tween the  two  capacities*  It  is  not  a  question  of  capacity, 
but  of  prohibition.  A  natural  person  is  prohibited  from 
taking  more  than  six  per  centum  per  annum  interest  If 
it  were  not  for  this  prohibition,  he  mig^t  agree  for  any  rea- 
aonable  rate  of  interest.  And  if  the  bank  had  not  been 
prohibited  in  like  manner,  might  it  not  have  charged  in  the 
aame  way?  Is  there  any  doubt  of  this?  It  has  power  to 
loan  money  on  interest,  and  no  rate  of  interest  being  estab- 
lidied  by  law,  may  it  not  contract  for  the  rate  of  interest  as 
a  natural  person?  If  it  may  not  do  this,  it  can  do  nothing. 
The  prohibition  in  the  charter  acts  upon  the  artificial  ca- 
pacity, as  the  general  law,  of  the  same  import,  acts  upon 
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the  natural  capacity  of  every  citizen.  Repeal  the  proviso 
in  the  charter,  and  the  power  of  the  bank  remains,  subject 
to  the  general  law.  Is  it  not,  then,  clearly  a  question  of 
prohibition;  and  is  not  the  only  inquiry,  whether  it  does 
not  operate  alike  upon  all  capacities,  artificial  or  natural? 

This  question  would  seem  to  be  sufficiently  answered  by 
the  admitted  axiom,  that  all  laws  must  be  equal  in  their 
operation.  But  they  are  not  equal,  if  the  same  provision 
is  made,  by  construction,  to  have  a  difierent  effect.  Caa 
this  difference  of  effect  arise  from  the  mere  circumstance^ 
that  in  the  one  case  the  provision  is  in  the  charter  of  the 
bank,  and  in  the  other  in  the  general  law?  Suppose  Uie 
chculer  had  contained  no  such  provision,  could  the  general 
law  have  been  so  applied,  as  in  the  one  instance  to  make 
void  the  contract,  and  in  the  other  to  avoid  it  only  for  the 
excess  of  interest?  This,  I  suppose,  would  not  have  been 
contended  by  any  one.  And  yet,  is  not  this  the  question 
under  consideration? 

But  it  is  contended,  that  there  is  a  material  difference 
between  the  general  law  in  regard  to  interest  and  the  pro- 
vision  in  the  Lafayette  Bank  charter.  The  Supreme  Court 
said  there  was  no  substantial  difference  between  the  general 
law  and  the  provision  in  the  charter  of  the  Bank  of  Chilli- 
cothe ;  and  that  provision  is  in  no  respect  different  from  the 
one  in  the  Lafayette  Bank.  The  general  law  establishes 
the  '^  rate  of  interest,"  on  moneys  due,  at  '^  six  per  centum 
per  annum  and  no  more."  The  Bank  of  Chillicothe  ^  shall 
not  take  more  than  at  the  rate  of  six  per  centum  per  an- 
num." Now  a  reservation  of  more  than  six  per  cent, 
interest  is  usurious  under  the  general  law,  as  well  as  und^r 
the  above  charters.  They  are,  then,  substantially  the  same 
provision.  And  if  a  different  effect  be  given  to  these  char- 
ters from  that  which  is  given  to  the  general  law,  it  must  be 
on  the  ground  that  the  words,  or  provisions,  in  the  charters 
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are  to  be  construed  by  a  different  rule  from  that  which 
governs  the  construction  of  the  general  law. 

It  is  admitted,  that  where  a  contract  is  made  in  violation 
of  a  statute,  or  of  the  policy  of  the  law,  it  is  void.  And  that 
a  usurious  contract  in  Ohio  is  not  only  against  the  statute, 
but  in  violation  of  the  policy  of  the  law.  But  the  law  seems 
to  )}e  well  settied  in  this  state,  that  usury  constitutes  an  ex- 
ception from  the  general  principle;  so  that  the  contract  is 
only  void  for  the  excess  of  interest.  Other  states  have  con- 
strued their  laws  against  usury  in  the  same  way.  Now, 
whether  this  construction  be  right  or  wrong,  is  a  matter  of 
no  importance ;  it  is  the  law.  And  if  the  same  rule  of  con- 
struction be  applied  to  the  charters  of  the  above  banks,  tiie 
same  effect  must  result,  on  a  usurious  contract.  That  this 
would  be  the  effect  of  a  usurious  contract  with  a  bank  under 
the  general  law,  has  not  been,  and  indeed  cannot  be,  contro- 
verted. So  that  the  only  ground  of  distinction  is,  that  the 
same  provision  against  usury  in  a  bank  charter  renders  the 
entire  contract  void,  while,  as  a  general  law,  it  avoids  only 
the  excess  of  interest. 

Can  this  distinction  be  sustained  on  the  ground  that  there 
is  a  want  of  power  in  the  bank  to  make  the  contract.  This 
would  be  unanswerable,  if  there  were  not  the  same  want 
of  power  to  make  a  usurious  contract  by  an  individual.  In 
this  respect,  the  bank  and  the  individual  occupy  the  same 
ground.  Neither  can  have  any  implied  power  to  make  a 
contract  in  violation  of  law;  and  the  argument,  that  a  bank 
can  do  nothing  for  the  doing  of  which  power  is  not  given, 
whilst  an  individual  may  do  any  thing  which  is  not  pro- 
hibited, is  without  force,  because  it  can  have  no  application 
to  the  case.  The  act  is  prohibited,  alike  to  the  bank  and 
the  individual.  On  what  principle,  then,  can  the  distinction 
be  sustained?  As  has  been  shown,  the  bank  has  the  same 
power,  under  its  charter,  to  make  a  contract  for  tiie  loan  of 
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money  aa  an  individual;  and  if  more  than  six  per  centum 
per  annum  had  not  been  prohibited,  it  might  have  charged 
more.  But  the  prohibition  acts  upon  the  bank  as  well  aa 
upon  the  individual;  and  the  only  question  is,  does  it  act 
alike  upon  both?  I  think  it  does,  and  that  there  is  no 
reason  arising  out  of  the  limited  powers  of  the  bank  which 
can  affect  the  question. 

The  case  of  the  Bank  of  the  United  States  t.  Owene  et  d,^ 
2  Peters,  583,  which  is  so  much  relied  on,  gives  no  support 
to  this  distinction.  On  the  contrary,  the  question  is  treated 
as  a  general  one,  arising  out  of  all  contracts  made  in  viola- 
tion of  law;  and  the  cases  referred  to,  as  illustrating  the 
principle  sustained,  were  contracts  between  individuals. 
If  the  court  had  supposed  that  the  charter  of  the  Bank  of 
the  United  States,  which  prohibited  more  than  six  per  cent 
per  annum  interest,  was  to  be  differently  construed  firom  a 
general  law  on  the  same  subject,  they  would  have  said  so, 
as  the  case  arose  imder  the  charter;  but  no  such  distinctiim 
is  made  or  referred  to  in  their  opinion.  They  seem  not  to 
have  considered  the  limited  powers  of  a  corporation  as 
having  any  bearing  on  the  question. 

If  the  bills  of  exchange  were  void  on  the  ground  assumed, 
does  it  follow  that  the  mortgage  is  void?  The  mortgage 
was  given  to  secure  the  payment  of  the  bills,  and  it  is  not 
denied,  that  where  a  contract  is  infected  with  usury,  the 
same  vice  is  carried  into  subsequent  contracts  covering  the 
same  transaction.  But  the  objection  now  under  considera- 
tion is  not  that  the  bills  of  exchange  were  usurious,  but  that 
they  are  void,  having  been  given  in  violation  of  the  charter. 
Now,  does  it  follow  tiiat  the  mortgage  must  also  be  void? 
It  is  not  pretended  that  there  is  a  forfeiture  of  the  sums  paid 
by  the  bank  on  the  discount  of  the  bills.  At  most,  it  can 
only  be  argued  that  the  instruments,  as  evidence  of  the 
debt,  are  void.  Is  there  not,  then,  a  bona  fide  consideration 
for  the  mortgage?    On  a  general  count,  the  bank  could  re- 
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cover  from  Mahard  the  money  loaned.  And  had  he  filed 
his  bill  for  relief,  setting  up  the  same  objection  that  is  now 
turged,  chancery  would  not  have  relieved  him,  except  upon 
the  payment  of  the  money  loaned,  with  interest;  and  this  is 
the  light  in  which  the  present  case  might  be  considered.  The 
assignee  represents  the  interests  of  the  bankrupt  and  of  the 
creditors.  But,  except  in  the  case  of  fraud,  the  interests  of 
the  creditors  can  only  be  asserted  through  the  bankrupt. 
There  is  no  pretence  of  fraud,  in  this  view  of  the  case;  so 
that  the  claim  set  up  in  the  bill,  in  principle,  is  the  same  as 
if  it  had  been  set  up  by  Mahard  himself.  But  it  is  not 
necessary  to  a  decision  of  the  case  to  determine  this  point, 
or  whether  more  than  legal  interest  reserved  on  the  bills 
discoimted  would  make  them  void,  in  whole  or  in  part. 

Were  the  bills  discounted  by  the  Lafayette  Bank  usu- ' 
nous? 

The  facts  in  relation  to  the  discount  of  these  bills  have 
already  been  considered,  in  refejrence  to  the  Franklin  Bank. 
No  more  dian  the  legal  rate  of  interest,  in  advance,  was 
changed  by  the  Lafayette  Bank,  to  which  was  added  the 
same  premiums  as  charged  by  the  Franklin  Bank  on  time 
bills.    Nothing  more  need  be  said  on  this  head. 

The  third  ground  remains  to  be  considered,  whether  the 
mortgage  is  void  under  the  second  section  of  the  bankrupt 
law,  as  having  been  given  in  contemplation  of  bankruptcy 
and  to  give  a  preference  to  the  bank  over  other  creditors. 

As  the  construction  of  this  section  has  already  been  dis- 
cussed, nothing  more  is  now  necessary  than  to  examine  the 
facts  on  which  this  charge  against  the  Lafayette  Bank  is 
attempted  to  be  maintcdned. 

From  the  evidence  it  appears  that  in  October,  1641,  John 
Mahard  addressed  a  letter  to  the  bank  asking  for  the  loan  of 
fifteen  thousand  dollars,  to  secure  the  payment  of  which 
the  mortgage  wa^  given,  to  enable  the  company  to  carry  on 
its  business  at  Cincinnati  and  at  New  Orleans.    The  bills 
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on  the  latter  place,  discounted  by  the  bank,  were  abont 
becoming  due,  and  the  loan  was  necessary  to  enable  Ae 
firm  to  pay  them. 

By  this  application  to  the  bank  it  satisfactorily  appears, 
that  M ahard  had  no  intention  to  break  up  his  business,  as 
the  loan  was  obtained  to  enable  him  to  carry  it  on.  In  this 
view  then,  it  was  no  violation  of  the  bankrupt  law.  His 
object  being  to  continue  his  business,  he  could  not  have  exe- 
cuted the  mortgage  in  contemplation  of  bankruptcy.  The 
time  given  for  payment  of  one,  two  and  three  years,  shows 
great  embarrassment ;  but  unless  from  the  circumstances 
attending  the  execution  of  the  mortgage  the  inference  is 
clear,  that  he  intended  to  break  up  his  business  and  to  give 
a  preference  to  the  bank  over  the  other  creditors  of  the  firm, 
the  instrument  is  not  void.  This  loan  was  not  made,  by 
extending  previous  loans,  but  to  enable  the  Mahards  to  take 
up  drafts  which  would  soon  become  due.  The  money  was 
paid  by  the  bank  and  the  mortgage  taken  at  the  same  time. 
So  that  there  was  no  preference  in  the  case ;  and  indeed 
there  could  be  none  under  the  circumstances.  The  bank 
stood  more  in  the  light  of  a  purchaser,  than  in  that  of  a 
creditor.  And  the  question  is,  whether  Mahard  was  in  a 
condition  to  execute  a  valid  mortgage  on  the  advance  of 
money,  there  being  no  pretence  of  fraud  in  the  transaction. 
I  can  entertain  no  doubt  on  this  subject.  There  is  no  pro- 
vision of  the  bankrupt  law  which  invalidates  it.  There  is 
no  principle  in  morals  which  makes  it  questionable. 

John  McLaughlin  states  that  he  believes  now  the  Mahards 
were  insolvent  in  the  beginning  of  the  year  1842,  but  at  that 
time  he  thought  otherwise.  In  the  latter  part  of  the  year 
1841  or  the  beginning  of  the  year  1842,  Josiah  Lawrence 
the  president  of  the  Lafayette  Bank,  in  a  conversation  with 
the  witness,  said,  "that  the  Mahards  had  failed  or  would  fail 
shortly;  or  were  in  failing  circumstances,  or  words  of  simi- 
lar import."    This  conversation  with  Lawrence,  in  all  pro- 
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bability,  was  subsequent  to  the  execution  of  the  mortgage. 
But  whether  this  be  the  fact  or  not  it  cannot  affect  the 
mortgage ;  and  the  opinion  of  McLaughlin  in  1842,  lliat  the 
Mahards  were  solvent,  goes  rather  to  strengthen  their  busi- 
ness transactions  at  that  period.  Upon  the  whole  we  think 
that  the  mortgage  to  the  Lafayette  Bank  must  be  considered 
and  treated  as  a  valid  instrument. 

The  above  losn  of  fifteen  thousand  dollars  was  to  be  paid 
in  three  equal  annual  instalments.  On  tiie  12th  of  January, 
1842,  Mahard  transferred  forty-nine  shares  of  stock,  which 
he  held  in  the  Lafayette  Bank,  to  that  bank,  as  collateral 
security  for  the  payment  of  the  first  instalment  of  this  loan. 

On  the  15th  of  December,  1841,  the  bank  discounted  a 
bill  for  $8,420  at  sixty  days,  drawn  by  McLaughlin  on  Ma- 
hard &  Brother,  of  New  Orleans,  and  indorsed  by  J.  &  W. 
Mahard.  This  was  a  renewal  of  a  prior  bill  of  the  same 
amount,  same  drawer  and  acceptors,  and  indorsed  by  the 
Mahards  and  Andrew  Johnson.  But  the  indorsement  of 
Johnson  on  the  renewal  was  omitted,  as  alleged,  through 
inadvertence.  On  the  Ist  and  8th  of  February,  1842,  two 
notes  w«re  discounted,  one  of  $163  and  the  other  8162, 
same  drawer  and  indorsers.  No  collateral  security  at  the 
time  of  these  discounts  was  taken  by  the  bank.  But  on  the 
16th  of  February,  1842,  Mahard  mortgaged  to  Johnson  lots 
404  and  460,  on  Water  street,  to  indemnify  him  as  indorser 
on  these  bills,  one  held  by  the  Commercial  Bank,  one  by 
Milne  &  Co.,  which  has  since  been  paid,  and  the  other,  the 
above  bill  of  $3,420,  held  by  the  Lafayette  Bank.  This 
mortgage,  it  is  contended,  should  be  made  to  enure  to  the 
benefit  of  the  bank. 

It  is  also  insisted  that  the  forty-nine  shares  of  bank  stock 
should  be  applied  in  payment  of  the  above  sum  and  of  the 
two  smaller  discotmts  under  the  lien  given  by  the  charter  of 
the  bank.  The  tenth  section  of  the  charter  provides  that 
the  c<  bank  shall  have  the  first  lien  in  law  on  all  stock  and 
78 
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diyidends  owned  by  its  debtors;  and  no  debtor  to  the  bank 
IB  permitted  to  transfer  bis  stock,  unless  he  shall  have  given 
collateral  security  for  the  payment  of  his  debt." 

This  stock,  shortly  after  the  discount  of  the  bill  for  03,420, 
as  above  stated,  was  transferred  to  the  bank  as  collateral 
security  for  the  payment  of  the  first  instalment  of  the 
$  15,000  loan.  And  the  bank  now  insists  that  as  that  in- 
stalment was  not  paid,  through  the  default  of  Mahard,  and 
as  the  bank  was  iiyoined  from  enforcing  the  mortgage,  it 
is  now  entitled  to  a  sale  of  the  real  property  under  the 
mortgage  to  satisfy  it,  and  that  the  stock  not  being  applied 
<ui  was  intended,  and  being  released  from  the  transf^, 
should  be  appropriated  under  the  charter  lien  to  the  pay* 
ment  of  the  above  bill,  and  the  two  smaller  discounts.  On 
the  same  paper  which  contained  the  assignment  of  diia 
stock  to  the  bank,  John  Mahard,  jun.,  indorsed,  the  13th  of 
April,  1842,  <'the  forty-nine  shares  of  stock  are  transferred 
to  John  S.  Buckingham  for  value  received." 

Nearly  a  month  after  the  discount  of  the  above  bill  for 
9  3,420,  this  stock  was  transferred  to  the  bank  as  collateral 
security  for  the  payment  of  the  first  instalment  on  the  large 
loan.  This  shows  that  the  bank  did  not  rely  upon  the  lien 
on  the  stock  for  the  payment  of  the  above  bill.  Mahard 
having  given  a  mortgage  to  secure  the  payment  of  the  fif- 
teen thousand  dollar  loan,  that  debt  was  no  obstruction  to 
die  assignment  of  the  stock.  It  was  assigned  to  the  bank 
with  its  assent,  and  the  question  is,  whether  such  assign- 
ment extinguishes  the  charter  lien.  There  would  seem  to 
be  no  doubt,  that  at  least  for  the  time  being,  it  does  extin- 
guish  such  lien.  If  the  first  instalment  of  the  large  loan 
had  been  paid  by  Mahard,  by  the  condition  of  the  assign- 
ment the  stock  was  to  be  re^transferred  to  him.  But  the 
payment  was  not  made,  and  the  stock  still  remains  pledged. 
It  stands,  therefore,  on  the  pledge  and  not  on  the  charter. 
Had  the  stock  been  re-transferred,  the  charter  lien  would 
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haye  attached^  but  at  present  it  is  extinct,  and  can  only  be 
revived  by  a  re-investment  of  it  in  Mahard.  Opposed  to 
this  re-investment  stands  not  only  the  first  instalment  of  the 
large  loan,  but  the  assignment  of  the  stock  to  Buckingham. 
This  assignment  could  not  prejudice  the  lien  of  the  bank 
«mder  Hbe  transfer;  but  the  stock  being  placed  by  the  trans* 
fer  beyond  the  provisions  of  the  charter,  it  is  no  longer 
under  its  restriction;  and  the  residuary  interest  may  be 
assigned,  it  is  supposed,  as  any  other  mortgaged  property. 
Whether  the  assignment  to  Buckingham  is  not  void,  it 
having  been  made  within  sixty  days  preceding  the  filing  of 
the  petition  of  Mahard,  will  be  examined  hereafter.  It  is 
enough  to  know,  in  this  part  of  the  case,  that  the  charter 
lien  having  been  destroyed  or  suspended  by  the  transfer, 
does  not  attach  to  the  stock  as  it  now  stands  to  secure  the 
hills  discounted  subsequently  to  the  large  loan.  The  final 
disposition  of  this  stock  is  reserved  until  the  proceeds  of  the 
mortgage  shall  be  realised.  As  regards  the  general  cre- 
ditors it  can  be  of  no  importance  whether  the  stock  or  the 
land  shall  be  first  sold;  but  if  there  be  additional  valid 
liens  on  either,  it  will  influence  the  order  of  distribution. 

The  bank  also  claims  that  the  mortgage  given  to  Andrew 
Johnson  should  be  made  to  enure  to  its  benefit. 

This  is  opposed  on  several  grounds,  but  chiefly  because 
the  name  of  Johnson  does  not  appear  on  the  bill,  to  indem- 
nify him  against  which  the  mortgage  was  given.  In  answer 
to  this  fact,  it  is  alleged  that  the  omission  was  inadvertent. 
That  the  above  bill  was  the  renewal  of  a  former  bill  of  the 
same  amount  on  which  Johnson  was  indorser. 

A  creditor  may  claim  aU  the  liens  held  by  the  sureties  of 
the  principal  debtor;  and  to  avoid  circuity  of  action,  he 
may  enforce  those  liens.  This  procedure  is  founded  upon 
the  liability  of  the  sureties ;  for  if  they  are  not  liable,  there 
can  be  no  ground  of  claim  by  the  creditor.  Now  as  the 
name  of  Johnson  is  not  on  the  bill  held  by  the  Lafayette 
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Bank,  it  is  not  perceived  how  any  liability  can  attach  to 
him  on  that  bill.  It  may  have  been  given  to  renew  a  former 
bill,  of  the  same  amount,  which  had  the  indorsement  of 
Johnson.  Bat  that  bill  has  been  paid  by  the  renewal,  and 
consequently  the  indorser  is  discharged.  Now  the  liability 
of  an  indorser  is  a  matter  of  law,  there  being  no  considera- 
tion by  which,  in  equity,  he  can  be  made  liable.  Had 
there  been  an  express  agreement  by  Johnson  to  indorse  the 
bill,  by  reason  of  which  it  was  discounted,  and  through 
inadvertence  his  name  had  not  been  indorsed,  on  sufficient 
proof  equity  might  compel  him  to  indorse  the  bill.  But 
this  is  not  the  case  before  the  Court.  There  is  no  other  evi- 
dence of  Johnson's  connection  with  the  bill,  than  his  in- 
dorsement of  the  one  paid  by  it,  and  the  provision  in  the 
mortgage  to  him  in  relatipn  to  it.  The  mortgage  seems  to 
have  been  executed  by  Mahard,  and  delivered  for  reeord 
without  the  knowledge  of  Johnson. 

It  is  not  perceived  on  what  ground  of  equity  M^LaughUn, 
who  is  surety  on  the  bill  for  $3,420,  can  claim  to  be  indem- 
nified under  the  mortgage  to  Johnson.  A  co-security  may 
claim  that  property  given  to  indemnify  one  security  shall 
be  sold  for  the  benefit  of  both ;  but,  in  this  case,  Johnson 
cannot  be  considered  as  a  co-security,  seeing  his  name  is 
not  on  the  bill. 

At  the  July  term  of  the  Superior  Court  of  Cincinnati,  a 
judgment  was  obtained  by  the  trustees  of  the  Bank  of  die 
United  States  against  John  Mahard,  jun.,  as  principal,  and 
John  McLaughlin  as  security,  for  $2,728  63;  which  was 
appealed  to  the  Supreme  Court,  in  which  at  April  term, 
1842,  a  final  judgment  was  rendered  for  $2,979  69.  Exe- 
cution was  issued  on  this  judgment,  which  was  levied  on 
all  the  real  estate  of  Mahard  in  Hamilton  county.  This 
constitutes  a  lien  on  the  above  property  from  the  date  of 
the  judgment  in  the  Superior  Court,  and  is  prior  to  that 
under  the  mortgage  to  the  Franklin  Bank,  and  all  the  other 
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mortgages  of  subsequent  date.  On  a  sate  of  the  piroperty 
the  proceeds  must  be  so  distributed  as  to  satisfy  the  largest 
amount  of  valid  liens.  This  will  conform  to  the  principles 
of  equity. 

M'Intyre,  it  appears,  holds  a  mortgage  on  the  farm  re- 
corded the  22d  of  March,  1832,  to  secure  the  payment  of 
two  notes  of  four  hundred  dollars  each.  This  mortgage, 
being  the  earliest  lien  on  the  farm,  must  be  first  paid. 

On  the  13th  of  January,  1842,  John  Mahard,  jun.,  mort- 
gaged, to  the  Northern  Bank  of  Kentucky,  certain  real 
estate  in  Kentucky,  to  secure  the  payment  of  certain  bills 
drawn  by  J.  &  W.  Mahard,  indorsed  by  Andrew  Johnson, 
accepted  by  Mahard  &  Brother,  of  New  Orleans.  Some  of 
the  bills  were  indorsed  by  Johnson  and  John  McLaughlin. 
This  mortgage  was  recorded  two  days  after  its  execution. 
The  bank  filed  its  bill  in  July,  1842,  and  obtained  a  decree 
for  the  sale  of  the  mortgaged  premises,  which  were  sold  for 
$11,202.63,  including  rents.  This* left  a  balance  on  the 
mortgage  debt  of  more  than  $5,000,  with  which  the  in- 
dorsers  of  Mahard  were  charged. 

The  bank  also  claims  the  benefit  of  a  mortgage  on  per- 
sonal property,  executed  by  Mahaird  to  Johnson,  March 
18th,  1842,  to  secure  the  bills  indorsed  by  him  to  the  bank. 
This  mortgage  was  assigned  to  the  bank,  June  3d,  1842, 
and  the  bank  agreed  to  release  Johnson  from  his  indorse- 
ments, provided  the  property  mortgaged  should  be  decreed 
to  it.  On  this  assignment,  proceedings  were  instituted,  in 
the  names  of  Johnson  and  the  bank,  in  the  Superior  Court 
of  Cincinnati;  and,  by  an  order  of  that  court,  the  property 
was  sold  for  about  $1,300,  after  paying  costs.  And  this 
sum  the  court  decreed  to  Buckinghams,  who  had  levied  an 
execution  upon  it,  holding  the  mortgage  to  Johnson  void. 

On  the  bills  discounted  by  the  bank,  the  same  interest 
was  reserved,  and  exchanges  charged,  as  in  the  discounts 
of  similar  bills  about  the  same  time,  by  the  Franklin  and 
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Lafayette  Banks.  There  u  nothing  in  this  case  whidi 
distinguishes  it  from  the  discounts  of  those  banks  which 
have  been  considered.  We,  therefore,  hold  that  these  dis- 
counts were  not  usurious,  nor  the  instruments  given  to 
secure  the  same  void,  under  the  charter  of  the  bank.  Nor 
are  there  any  facts  conducing  to  show  that,  in  the  execution 
of  this  mortgage  on  the  real  property,  Mahard  contemplated 
bankruptcy,  or  that  the  bank  could  have  had  any  notice  of 
such  intention.  From  the  evidence,  it  appears  that,  in  ob- 
taining the  loans  from  the  bank,  and  the  extension  of  them, 
he  was  endeavoring,  in  good  faith,  to  surmount  his  em- 
barrassments. By  the  frequent  conversations  of  John 
Mahard,  jun.,  and  his  oath,  at  this  time,  it  appears  he 
hoped  to  sustain  himself,  and  that  he  cherished  the  same 
hope  for  several  months  afterwards;  and  there  is  nothing 
in  the  case  which  authorises  a  doubt  diat  he  acted  in  good 
faith.  Like  hundreds  if  others  struggling  under  embarrass- 
ments, he  did  not  see  ^  apprehend  the  bankruptcy  which 
was  before  him. 

A  question  is  made,  whether  the  court  can  take  jurisdic- 
tion of  the  mortgage  on  the  real  estate  in  Kentucky.  As 
no  ground  is .  perceived  on  which  that  mortgage  can  be 
invalidated,  or  the  proceedings  on  it  in  the  state  court 
avoided,  the  question  of  jurisdiction  becomes  measurably 
unimportant.  On  this  point,  however,  it  may  be  proper  to 
remark,  that  the  bank  having  submitted  to  the  jurisdiction 
of  the  court,  by  filing  its  answer  in  this  case,  it  must  be 
considered  as  before  the  court,  for  the  purposes  of  the  com- 
plainant's bill.  A  decree  cannot  operate  as  a  conveyance 
of  land  out  of  the  state,  as  it  does,  under  the  statute,  within 
the  state ;  but  this  is  a  matter  which  does  not  affect  the 
jurisdiction.  Having  jurisdiction  of  the  parties,  by  a  volun- 
tary appearance,  the  court  may  decide  the  controversy  be- 
tween them,  and  effect  may  be  given  to  the  decree,  as  the 
law  shall  authorise. 
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The  validity  of  the  mortgage  to  Johnson  on  the  personal 
property  will  now  be  considered.  This  mortgage  was 
dated  the  18th  of  March,  1842,  and  was  given  to  secure  the 
mortgagee  against  certain  indorsements  referred  to.  It  was 
executed  by  Mahard  without  the  knowledge  of  Johnson, 
and  delivered  to  the  recorder  of  deeds.  This  is  not,  of 
itself,  a  circumstance  which  would  excite  strong  suspicion 
against  the  deed.  It  might  be  shown  to  have  been  done 
with  a  honajtde  intention. 

The  property  covered  by  the  mortgage  was  personal,  and 
it  remained  in  possession  of  Mahard.  This  is  a  badge  of 
fraud,  though  it  may  be  susceptible  of  a  satisfactory  ex- 
planation. One  or  two  articles  were  delivered  in  the  name 
of  the  whole.  By  an  agreement  of  the  same  date  as  the 
mortgage,  Mahard  was  to  take  charge  of  the  property,  and 
to  make  sales  thereof,  in  whole  or  in  part,  consulting  and 
advising  with  Johnson,  and  paying  the  proceeds  to  his 
benefit. 

This  mortgage  was  executed  but  little  more  than  sixty 
days  before  Mahard  filed  his  petition.  The  house  of  Ma- 
hard 6l  Brother  failed  about  the  1st  of  March,  and  the 
mortgage  was  dated  the  18th  of  the  same  month.  It  was 
executed  without  the  knowledge  of  Johnson.  Mahard  con- 
tinued to  exercise  acts  of  ownership  over  the  property, 
selling  a  part  of  it  at  different  times,  and  ofiering  to  sell  the 
whole  of  it.  At  one  time,  he  proposed  to  sell  at  auction ; 
at  another,  to  take  the  property  down  the  river  for  sale. 
OccasionaUy,  though  not  generally,  in  selling  and  ofiering 
to  sell  parts  of  the  stock,  he  would  refer  to  Johnson's  mort- 
gage, and  say  he  was  acting  with  his  consent.  But,  upon 
the  whole,  he  seemed  to  exercise,  in  every  respect,  acts  of 
ownership  over  the  property;  and,  indeed,  he  says  that 
Johnson  consented  that  he  should  sell  the  property,  at  the 
prices  proposed,  in  payment  of  other  debts  than  those  in- 
dorsed by  him.    About  the  middle  of  May,  1842,  in  a  con- 
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versation  with  one  of  the  witnesses,  Johnson  said  he  held  a 
mortgage  on  the  property,  for  the  benefit  of  Mahard's  ere* 
ditors  generally ;  that  he  had  a  claim,  but  that  he  did  not 
consider  the  mortgage  as  securing  it  more  than  the  claims 
of  other  creditors.  Upon  the  whole,  we  think  that  this 
mortgage,  mider  the  circmnstances,  cannot  be  sustained. 
It  was  given  to  protect  the  property  from  other  claims,  and, 
under  such  protection,  to  enable  Mahard  to  pay  his  debts, 
by  selling  the  property  at  exorbitant  prices.  To  this  John- 
son assented.  This  deferred  and  hindered  creditors,  which 
avoided  the  instrument  under  the  state  law.  It  was  also 
void,  as  having  been  given  in  contemplation  of  bankruptcy. 

At  the  date  of  this  instrument,  Mahard  could  have  had 
no  rational  hope  of  paying  his  debts.  Whatever  may  have 
been  his  declarations  to  the  contrary,  the  accumulation  of 
his  embarrassments  must  have  convinced  him  that  the  crisis 
could  no  longer  be  postponed ;  and  he  resolved  to  adopt  the 
desperate  expedient,  to  cover  his  personal  property  by  the 
mortgage  to  Johnson,  that  he  might  pay  his  debts  with  it  at 
any  price  he  might  impose.  For  a  cow,  he  asked  $1,200; 
for  some  of  his  Berkshire  hogs,  $300  a  piece;  small  pigs, 
$60  a  pair;  for  calves,  $100  a  piece;  cows,  of  common 
stock,  $50  a  piece,  not  worth  more  than  from  ten  to  twelve 
dollars.  A  schedule  of  the  property,  at  these  prices,  was 
exhibited  by  Mahard,  which  made  an  amount  of  about 
$26,000.  It  was,  no  doubt,  expected  that,  seeing  his  em- 
barrassments, and  knowing  that  this  property  was  under 
mortgage,  his  creditors  would  become  purchasers  at  any 
price.  This  object  is  fairly  inferrible  from  the  facts,  and 
as,  from  the  face  of  the  mortgage,  a  preference  was  given 
to  Johnson,  it  is  void  under  the  bankrupt  law,  and  also 
under  the  state  statute. 

The  mortgage  set  up  by  the  Commercial  Bank  will  be 
now  examined. 

On  the  16th  of  February,  1842,  John  Mahard  conveyed  to 
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Andrew  Johnson  all  his  interest  in  lot  460,  in  Cincinnati, 
conditional  that  the  mortgagor  should  cause  to  be  paid  unto 
the  said  Johnson,  or  rather  protect  and  save  him  harmless 
from  '^  his  liability  as  indorser"  of  a  certain  bill  of  $3,500 
indorsed  by  14m  for  Mahards ;  the  mortgage  being  ^'  to  se- 
cure said  Johnson  on  his  indorsement  as  aforesaid."  In 
October,  1842,  a  judgment  was  obtained  by  the  bank  on  the 
above  bill  against  the  Mahards  as  drawers  and  McLaughlin 
and  Johnson  as  indorsers.  On  which  judgment  execution 
was  issued  and  returned  no  property  found. 

This  mortgage  was  executed  and  recorded  without  the 
knowledge  of  Johnson.  Mahard  states  that  he  believed  at 
the  time  this  mortgage  was  given,  they  would  be  able  to 
meet  all  their  liabilities ;  but  he  was  desirous  of  securing 
his  indorsers  against  any  contingency,  and  with  that  view 
the  mortgfige  was  executed.  The  debt  to  the  bank  was  a 
ionafide  one,  and  Johnson  was  liable  for  it  as  indorser.  At 
this  time  the  house  in  New  Orleans  had  not  failed,  and 
there  is  no  reason  to  doubt  that  Mahard  believed,  as  he  has 
sworn,  that  they  would  be  able  to  sustain  themselves.  And 
from  the  facts,  there  is  reason  to  believe,  that  Johnson 
did  not  consider  the  Mahards  insolvent.  As  the  mortgage 
was  executed  without  his  request,  it  appears  he  could  have 
felt  no  very  great  solicitude  in  regard  to  his  liabilities  as 
their  indorser.  On  the  whole  we  think  this  instrument 
cannot  be  held  void  under  the  second  section  of  the  bank- 
rupt law,  as  having  been  made  in  contemplation  of  bank- 
ruptcy cmd  with  a  view  to  give  the  Commercial  Bank  a  pre- 
ference over  other  creditors. 

But  this  mortgage  was  afterward  declared  on  the  record 
to  be  canceled  through  the  influence  of  the  Buckinghams, 
who  were  interested  in  annulling  it.  This  procedure  was 
procured  through  the  misapprehension  of  Johnson,  and 
cannot  operate  to  the  prejudice  of  those  who  might  claim 
under  the  mortg^e.  Being  indorser  to  the  bank,  Johnson, 
79 
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as  mortgagee^  became  the  trastee  of  the  bank,  and  c<mld 
not  destroy  that  which  was  designed  by  the  mortgagor,  if 
such  be  the  constraction  of  the  mortgage,  for  the  benefit  of 
the  bank.  And  more  especially  would  a  court  of  equi^ 
disregard  the  cancebnent  of  such  an  instrument  by  the  trus- 
tee,  through  the  fraudulent  representations  of  interested 
persons. 

It  is  objected  that  this  is  a  mortgage  of  indemnity  merely, 
and  that  unless  Johnson  be  damnified,  neither  he  nor  the 
bank  can  claim  any  thing  under  it.  A  judgment  has  been 
obtained  against  Johnson  as  indorser,  on  the  bill  of  ex- 
change named  in  the  mortgage,  and  this  fixes  his  liability. 
Must  the  bank  proceed  against  him  and  sacrifice  his  pro- 
perty, if  he  have  any,  before  it  can  reach  the  proper^ 
pledged  for  his  indemnity?  On  the  contrary,  may  not  the 
bank  proceed  directly  against  the  mortgaged  property? 
This  would  seem  to  be  equitable.  It  saves  the  security  and 
subjects  the  property  of  the  debtor,  as  it  should  be  sub- 
jected, to  the  payment  of  the  debt.  No  objection  is  perceived 
to  this  principle.  The  solvency  or  insolvency  of  the  surety 
cannot  afiect  it.  If  the  procedure  against  the  property 
pledged  in  any  degree  is  made  to  depend  upon  the  amount 
of  property  the  surety  may  have,  then  in  every  case  the 
surety  must  pay  the  money,  by  sufiering,  a  judicial  sale  of 
his  property  or  otherwise,  before  the  mortgaged  property 
can  be  reached  by  the  creditor.  This  would  be  in  violation 
of  the  plainest  equity,  and  contrary  to  the  established  mode 
of  chancery  proceedmgs.  When  justice  can  be  done  and  a 
circuity  of  action  avoided,  chancery  will  do  it.  A  surety  is 
damnified,  when  a  judgment  is  obtained  against  him.  And 
this  gives  him  a  right  to  proceed  against  the  pledged  pro- 
perty of  his  principal ;  and  with  the  consent  of  the  creditor, 
it  may  be  made  answerable  for  the  payment  of  the  debt.  1 
Story's  Eq.  sec.  502,  638 ;  United  States  Bank,  4.  Dma  27; 
Oreen  v.  Dot^  et  d,  6  Ohio,  85;  Wrighi  v.  Moriey^  11  Ves. 
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22 ;  West  v.  Belch^y  5  Man.  187 ;  MMdon  v.  Fawceit,  2 
Ran.  514 ;  Tauberly  v.  Anderson  et  al,  4  Dess.  44. 

The  Commercial  Bank  haa  only  the  lien,  through  Johneion, 
on  lot  460,  and  as  the  judgment  of  the  Bank  of  the  United 
States  against  Mahard  and  McLaughlin  is  a  lien  upon  that 
lot,  and  the  other  real  estate  of  Mahard,  and  also  of  McLaugh- 
lin's, it  is  claimed  that  the  judgment  should  be  made  out  of  the 
other  property  of  the  defendants,  or  at  least  that  their  proper- 
ty should  be  exhausted  before  the  lien  is  enforced  against  the 
above  lot.  It  is  a  common  principle  in  equity  where  two  or 
more  tracts  of  land  are  covered  by  a  lien,  and  there  is  another 
lien  upon  one  of  the  tracts,  to  require  the  lien  common  to  the 
whole  property  first  to  exhaust  that  p€u*t  which  is  not  common 
to  both  liens.  And  this  will  be  done  in  the  present  case.  As 
the  whole  property  must  be  sold,  the  distribution  of  the  pro- 
ceeds will  be  made  in  accordance  with  this  principle. 

The  two  mortgages  executed  by  Mahard  to  Mark  Buck- 
ingham and  to  Mark  and  John  S.  Buckingham,  dated  2ist 
February,  1842,  on  lots  404  and  460,  will  be  next  examined. 

This  instrument,  it  is  alleged,  is  void  under  the  second 
section  of  the  bankrupt  law,  it  having  been  given  in  con- 
templation of  bankruptcy  and  to  prefer  the  mortgagees  to 
other  creditors. 

As  Buckinghams  had  some  connection  with  the  Mahards 
in  the  fall  of  1841,  it  is  insisted,  that  they  must  have  known 
that  they  were  insolvent  and  on  the  verge  of  bankruptcy 
before  the  mortgage  was  executed.  It  is  not  shown  that 
the  connection  referred  to  extended  farther,  by  the  Bucking- 
hams,  than  to  occupy  the  pwk  house  of  Mahard  in  Cincin- 
nati, and  to  ship  pork  to  the  house  of  Mahard  &  Brother  in 
New  Orleans.  These  shipments  go  very  strongly  to  refute 
any  presumption  of  knowledge  injurious  to  the  credit  of  the 
Mahards ;  and  on  the  contrary  show  that  the  Buckinghams 
had  confidence  in  their  ability  and  integrity.  And  there  is 
nothing  in  the  evidence  which  goes  to  destroy  this  confi- 
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dence,  until  the  failure  of  the  house  in  New  Orleans.  About 
that  time,  Mark  Buckingham,  being  in  New  Orleans,  seems 
to  have  been  fully  apprised  of  the  desperate  condition  of 
that  house,  and  of  the  urgent  necessity  of  using  the  utmost 
circumspection  and  vigilance  to  secure  their  claim  against 
the  Mahards.  This  was  in  the  early  part  of  March,  1842, 
subsequent  to  the  date  of  the  mortgage.  These  facts,  there- 
fore, cannot  be  made  to  have  any  bearing  upon  the  execution 
of  that  instrument.  And  aside  from  these,  no  facts  have 
been  proved  which  show  that  the  mortgage  was  given  in 
contemplation  of  bankruptcy,  and  to  give  an  iUegal  pre- 
ference. 

There  are  prior  liens  on  the  property  covered  by  tlris  mort^ 
gage,  which  may  exhaust  it;  and  if  this  shall  not  be  the 
case,  the  Buckinghams  must  show  that  they  are  liable  for 
the  debts  secured  by  it,  or  have  paid  them.  This  is  a  matr 
ter  which  will  necessarily  come  up  on  a  final  distribution  of 
the  proceeds. 

The  judgment  confessed  by  Mahards,  in  favor  of  Buck- 
inghams, is  the  next  question  to  be  considered. 

On  the  7th  of  AprU,  1842,  a  power  of  attorney  was  exe- 
cuted by  John  Mahard,  jun.,  to  William  Corry,  Esquire, 
authorising  him  to  confess  a  judgment  in  favor  of  the  Buck- 
inghams, for  about  the  sum  of  fourteen  thousand  dollars; 
and  on  the  succeeding  day  a  judgment  for  that  sum  was 
confessed.  This  was  within  sixty  days  before  the  petition 
of  Mahard  was  filed.  An  execution  was  issued  on  the 
judgment,  which  was  levied  on  the  personal  property  of 
the  bankrupt.  Was  this  proceeding  void  imder  the  bank- 
rupt law? 

The  first  proviso  of  the  second  section  is,  ^^  That  all  deal- 
ings and  transactions  by  and  with  any  bankrupt,  bcma  fiiz 
made  and  entered  into  more  than  two  months  before  the 
petition  filed  against  him  or  by  him,  shall  not  be  invalidated 
or  affected  by  this  act."    Now,  this  very  clearly  implies 


JULY  TERM,  1846.  629 


M'Lean,  Amignee  of  Mahard,  v.  The  La&jette  Bank  et  al. 

that  transactidns  within  the  two  months,  though  bona  jide, 
are  not  valid.  For,  to  make  transactions  valid  before  the 
two  montlis,  they  must  have  been  entered  into  in  good  faith. 
The  proviso,  therefore,  if  it  mean  any  thing,  as  to  transac* 
tions  Mdthin  the  two  months,  intended  to  place  them  upon 
a  different  footing  from  transactions  beyond  that  limitation. 
This  is  the  clear  inference  from  the  language  of  the  section. 
But,  it  is  asked,  is  every  sale  across  the  counter,  within  the 
two  months,  void?  This  is  not  a  fair  test  of  the  principle. 
For  although  it  may  be  impracticable  to  avoid  minute 
transactions,  yet  is  this  any  reason  why  large  and  import- 
ant transactions  should  be  held  valid?  A  man,  to  defeat 
his  creditors,  may  distribute  his  property  in  such  small  par- 
cels, as  to  render  any  attempt  to  reclaim  them  imprac- 
ticable. But  from  this  it  would  not  follow  that  creditors 
might  not  set  aside  the  entire,  stock  of  a  merchant,  fraudu- 
lently transferred. 

That  Congress  have  power  to  adopt  a  provision  having 
the  above  effect,  is  undoubted.  Under  the  bankrupt  power, 
they  annihilate  the  contract — ^not  being  restrained  or  pro- 
hibited, as  the  states  are,  from  impairing  its  obligation.  It 
is,  then,  a  question  of  policy  with  Congress,  and,  with  the 
courts,  a  question  of  construction.  And  it  must  be  admit- 
ted, that  some  effect  must  be  given  to  the  proviso ;  and  if 
this  be  done,  it  follows,  that  a  contract  made  within  the  two 
months  is  not  to  be  treated  as  a  contract  made  before  that 
time.  But,  in  disposing  of  this  judgment  and  the  execution 
which  issued  upon  it,  we  need  not  rely  upon  this  construc- 
tion of  the  proviso. 

At  the  time  this  judgment  was  entered,  Mahard  had  no 
visible  means,  except  the  property  afterwards  levied  on. 
The  house  at  New  Orleans  had' failed.  Mark  Bucking- 
ham's letters  from  that  place  show  how  utterly  hopeless 
was  the  prospect  of  finding  any  assets  of  that  concern. 
He  imposed  on  his  friends  at  Cincinnati  the  utmost  caution, 
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in  order  to'  reach  the  property  of  M ahard  at  that  place. 
The  businesa  of  both  houses  had  been  broken  up;  their 
credit  gone.  Mortgages  had  been  multiplied  on  the  real 
and  personal  property  of  Mahard;  and  even  this  personal 
property  had  been  covered  by  a  mortgage.  In  this  despe- 
rate condition  of  Mahard's  affairs,  he  was  induced  to  yield 
to  the  pressure  of  the  Buckinghams,  and  give  a  warrant  of 
attorney  to  confess  the  judgment.  The  judgment  was  en- 
tered, and  the  execution  was  issued  and  levied.  And  yet  it 
is  contended,  that  these  facts  do  not  show  a  contemplation 
of  bankruptcy  by  Mahard,  or  a  preference  of  the  Bucking- 
hams  €U9  creditors.  The  judgment,  if  valid,  constituted  a 
lien  on  the  real  estate,  and  the  levy  of  the  execution  a  lien 
on  the  personal  property.  These  proceedings  were  had 
with  the  consent  of  Mahard,  and  could  only  have  been  had 
with  his  consent  The  warrant  of  attorney  was  not  signed 
by  William  Mahard,  until  some  time  after  the  rendition  of 
the  judgment. 

In  the  first  section  of  the  bankrupt  act,  it  is  declared,  that 
if  a  debtor  "  shall  willingly  or  fraudulently  procure  himself 
to  be  arrested,  or  his  goods  and  chattels,  lands  or  tenements, 
to  be  attached,  distrained,  sequestrated,  or  taken  in  execu- 
tion," he  is  guilty  of  an  act  of  bankruptcy.  Do  not  the  acts 
of  Mahard  bring  him  within  this  provision?  By  the  con- 
fession of  the  judgment,  did  he  not  procure  the  Ken  conse- 
quent upon  that  judgment,  and  also  the  execution  which 
was  levied  on  his  property?  Is  not  the  judgment  lien  a 
^'security,"  within  the  second  section  of  the  act?  It  is  a 
matter  of  surprise,  that  a  procedure  so  open  as  this — a  pro- 
cedure so  plainly  in  violation  of  the  bankrupt  act,  and  com- 
ing, too,  within  the  two  months  before  filing  the  petition, 
should  be  attempted  to  be  sustained.  The  judgment  and 
execution  were  void  under  the  act. 

Where  a  suit  had  been  commenced  in  the  ordinaiy  course 
of  judicial  proceeding,  and  a  judgment  had  been  entered 
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within  the  two  months,  it  might  not  be  void.  But  where, 
by  the  consent  of  the  bankrapt,  the  proceeding  is  com- 
menced and  consummated  in  a  few  days,  within  the  two 
months,  there  could  be  no  more  glaring  and  indisputable 
act  of  fraud  against  the  bankrupt  law.  No  analogies 
drawn  from  the  bankrupt  laws  of  England,  which,  in  many 
of  their  provisions,  are  wholly  different  from  this  act,  can 
aid  us  in  giving  a  construction  to  it.  And  the  same  remark 
may  be  made  in  reference  to  our  former  bankrupt  act,  and 
to  the  constructions  given  to  it  by  the  state  courts. 

The  transfer,  by  Mahard,  of  the  forly-nine  shares  of  the 
stock  of  the  Lafayette  Bank,  having  been  made  to  John 
S.  Buckingham  on  the  13th  of  April,  1842,  but  little  more 
than  one  month  before  the  petition  in  bankruptcy  was  filed, 
and  under  a  knowledge  of  the  above  facts,  must  be  held  as 
void  under  the  bankrupt  act. 


DRISKUiL  V.   PaRRISH. 

[Thb  case  was  decided  in  1847.] 

Where  a  written  power  of  attorney  is  given  to  an  agent,  anthorising  him  to 
arrett  a  fngitiTe  from  labor,  and  he  acts  nnder  snch  power  in  attempting  to  make 
the  arrest,  the  power  mos^  be  produced,  or  its  contents  proved,  in  an  action  against 
an  indiridaal  for  hindering  the  arrest. 

No  one  incnrs  the  penaltj  nnder  the  act  of  Congress  for  hindering  or  obstructing 
the  arrest,  who  does  not  act  **  knowingly.'* 

He  must  hare  notice  that  the  colored  persons  are  fitgitiTea  ivom  labor,  and  that 
the  agent  has  authority  to  arrest  them. 

The  principle  is  the  same,  whether  the  arrest  be  made  with  the  view  of  removing 
the  fugitives  out  of  the  state,  or  taking  them  before  a  judicial  officer. 

The  power  of  attorney  it  in  the  nature  of  process,  and  should  be  shown,  if  de- 
manded. 

No  one  incnrs  the  penalty  who  hinders  an  arrest  by  persons  who  have  no  author- 
ity to  make  it. 
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To  obstruct  the  arrest  is  an  offeuce,  and  the  guilt  of  the  part  j  charged  should  be 
clearly  established. 

There  can  be  but  one  penalty  for  the  same  act,  in  hindering  an  arrest,  of  one  or 
many  fagitives  from  labor.    And  so  of  harboring  one  or  many  at  the  same  time. 

The  penalty  is  not  given  as  a  compensation  to  the  master,  bat  as  a  punishment 
for  the  offence. 

To  harbor  or  conceal  under  the  statute,  there  most  be  a  manifest  denga  Co  elnde 
the  claim  of  the  master. 

An  open  and  fair  action,  with  an  intention  to  procure  a  fair  legal  hearing  for  the 
fogitiye,  is  no  violation  of  the  act. 

Mr.  Stanbury  for  plaintiff. 

Messrs.  Lane  and  Chase  for  defendant. 

OPINIOK  OF  THE  COUBT. 

This  action  is  brought  under  the  fourth  section  of  the  act 
of  Congress  of  1793,  respecting  fugitives  from  labor. 

The  section  provides,  "that  any  person  who  shall  know- 
ingly and  willingly  obstruct  or  hinder  such  claimant,  his 
agent  or  attorney,  in  so  seizing  or  arresting  such  fugitive 
from  labor,''  &c.,  "or  shall  harbor  or  conceal  such  person 
after  notice  that  he  or  she  was  a  fugitive  from  labor,  as 
aforesaid,  shall,  for  either  of  the  said  offences,  forfeit  and 
pay  the  sum  of  five  hundred  dollars." 

The  declaration  contains  four  coimts;  two  for  hindering 
and  obstructing  the  arrest  of  Jane  Garretson,  a  colored 
woman,  and  her  son,  slaves  of  the  plaintiff,  who  were  fugi- 
tives from  labor;  and  two  counts  for  harboring  and  con- 
cealing them. 

The  defendant  pleaded  not  guilty. 

Col.  Mitchell,  a  witness,  states  that  he  called  with  Dris- 
kiU,  son  of  the  plaintiff,  at  defendant's  house  in  Sandusky 
city,  and  inquired  of  him  whether  a  colored  wopan  named 
Jane  Garretson  was  there.  The  defendant  answered  she 
was ;  the  witness  then  asked  if  he  could  see  her;  defendant 
replied  yes,  if  she  wishes  it.  Witness  said, "  she  was  a 
slave  of  Peter  Driskill,  had  escaped  firom  her  master,  and 
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that  he  was  authorised  to  take  her  to  Kentucky ."  The 
defendant  went  into  the  house  and  soon  returned,  the 
woman  following  him.  She  recognised  the  witness,  spoke 
to  him,  and  was  approaching  him,  when  the  defendant  in* 
terposed  his  hand,  though  he  did  not  touch  her. 

She  called  young  DriskiU  master  Jackson.  Some  con- 
versation was  had  respecting  the  death  of  her  young  mis- 
tress, who  had  died,  aa  she  said,  before  she  left  Kentucky. 

The  boy  was  then  asked  for,  and  he  was  brought  out« 
He  also  knew  the  witness  and  Driskill,  and  by  his  approach 
seemed  to  wish  to  shake  hands  with  the  witness,  when  the 
defendant  interposed  his  hand  and  said,  it  was  not  neces- 
sary to  shake  hands. 

The  witness  then  claimed  the  right  to  arrest  these  two 
persons,  to  take  them  before  some  judicial  officer,  and  show 
the  right  of  the  plaintiff  to  their  services.  The  defendant 
asked  by  what  authority;  the  witness  replied  by  virtue  of  a 
power  of  attorney  from  the  master,  and  laid  his  hand  upon 
the  paper;  the  defendant  objected  to  the  authority  and 
said,  that  nothing  less  than  judicial  authority  was  sufficient 
or  would  satisfy  him.  He  then  by  words  or  signs  directed 
the  woman  and  her  son  to  return  into  the  house,  which  they 
did,  and  he  followed  them,  shutting  the  door  after  him. 

The  witoess  states  that  he  lives  near  to  the  farm  of  the 
plaintiff  in  Kentucky,  and  is  well  acquainted  with  Jane  and 
her  son,  and  that  they  are  the  slaves  of  the  plaintiff.  That 
they  absconded  from  his  service  some  months  before,  with 
other  colored  persons  owned  by  him. 

Driskill  being  sworn,  with  less  minuteness,  relates  the 
leading  facts  as  stated  by  Col.  Mitchell.  He  differs  fr<Hn 
BGtchell  in  saying  that  the  defendant  pushed  Jane  and  her 
eon  into  the  house. 

Sarah  Gustin  was  an  inmate  of  the  defendant's  house. 
She  stood  in  llie  passage  and  heard  a  part  of  the  conversa- 
tion. She  heard  the  defendant  say  to  Col.  Mitchell,  that  be 
80 
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could  not  take  the  colored  perBons  unless  he  had  lawful 
authority. 

Parol  evidence  was  then  offered  to  prove  the  authcnity  of 
Col.  Mitchell  to  arrest  the  fugitives,  as  agent  of  the  plaintiff. 
This  was  objected  to  by  the  defendant,  on  the  ground  that 
the  authority  was  in  writing,  and  consequently  could  not 
be  proved  by  parol. 

This  is  an  important  question.  Mitchell  did  not  claim 
to  act  in  his  own  right  but  as  the  agent  of  the  plaintiff, 
and  he  referred  to  a  written  power  of  attorney  as  his 
authority.  The  defendant  can  take  no  exception  to  the 
power,  from  the  fact  that  it  was  not  shown  to  him.  He 
declined  an  examination  of  it,  alleging  that  judicial  author- 
ity was  required  to  make  the  arrest.  In  this  he  was  mis- 
taken; and  his  error,  in  this  respect,  constitutes  no  excuse* 
The  question  is  not  strictly  whether  a  parol  authority  may 
not  authorise  an  arrest  of  a  fugitive  from  labor,  but  whether 
a  written  authority  may  be  abandoned,  and  a  parol  one 
substituted.  We  are  aware  that  there  are  many  things  in 
writing  which  may  be  proved  by  parol,  without  proof  of 
the  loss  of  the  writing.  But  does  this  power  of  attorney 
come  within  this  rule? 

In  the  case  of  Johnson  v.  TomfkiTia^  Baldwin's  Rep.  581, 
it  is  said,  ^'  if  the  person  arrested  is  not  a  servant  ot  slave, 
or  the  person  making  the  arrest  has  not  the  authority  of 
the  master  for  so  doing,  he  is  in  either  case  liable  for  the 
illegal  currest."  And  Mr.  Justice  Washington,  in  4  Wash. 
329,  says,  ''that  it  was  sufficient  to  bring  the  defendant 
within  the  provisions  of  the  law,  if  having  notice  either  by 
the  verbal  declarations  of  those  who  had  the  fugitive  in 
custody,  or  were  attempting  to  seize  him ;  or  by  circum- 
stances brought  home  to  the  defendant,  that  the  person 
arrested  was  a  fugitive,  or  was  arrested  as  such." 

The  object  of  the  arrest  in  the  present  case  was  avowed 
to  be,  to  take  the  fugitives  before  a  judicial  officer.    But  the 
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same  principle  applies  where  the  arrest  is  msule  for  the  pur- 
pose of  taking  the  fugitive  by  force  out  of  the  state,  and 
withoat  judicial  sanction.  This  the  claimant  or  his  agent 
may  lawfully  do,  under  the  constitution  of  the  United 
States,  according  to  the  doctrine  laid  down  by  a  majority 
of  the  judges  in  the  case  of  Priggy,  The  Commonwealth  cf 
Pennsylvania^  16  Peters,  539.  This  then,  as  claimed,  is  no 
ordinary  power.  It  sweeps  aside  state  laws  and  state 
sovereignty,  and  enables  an  individual  who  claims  to  act 
as  agent  to  take  any  person,  white  or  colored,  as  a  fugitive 
from  labor,  without  any  exhibition  of  his  personal  authority, 
or  of  the  claims  of  the  master. 

The  constitution  of  the  Union,  and  the  laws  made  in 
pursuance  of  it,  are  decl€u*ed  to  be  paramount  to  the  laws 
or  constitution  of  a  state.  But  from  this  it  does  not  follow 
that  the  remedy  under  the  federal  power,  against  fugitives 
from  labor,  being  in  the  hands  of  the  master,  may  be  exer- 
eised  without  restriction  and  without  regard  to  the  rights  of 
others.  The  common  law  doctrine  of  recaption  is  adverted 
to  as  authorising  this  remedy,  independently  of  the  consti- 
tution, and  the  act  of  Congress.  The  right  of  recaption 
was  limited  to  the  sovereignty  in  which  the  right  was  sanc- 
tioned. Neither  the  laws  of  nations  nor  the  common  law 
authorise  the  master  to  recapture  his  slave  beyond  the  juris- 
diction in  which  slavery  is  sanctioned.  The  constitution 
and  the  act  of  Congress  give  the  remedy  in  this  case. 

It  may  be  admitted  as  between  the  master,  or  his  agent, 
and  the  fugitive,  the  inquiry  would  be,  whether  the  master 
had  a  legal  claim  to  the  services  of  the  Aigitive.  And  if 
this  claim  were  not  sustained,  the  person  making  the  arrest 
would  be  responsible  in  damages.  The  authorities  above 
cited,  from  Baldwin's  and  Washington's  reports,  seem  to 
place  the  person  who  shall  obstruct  or  hinder  the  arrest  on 
the  same  footing,  in  this  respect,  as  the  fugitive.    But  we 
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cannot  assent  to  this  view.  The  fugitive  stands  upon  the 
fact  of  service,  and  if  this  be  against  him,  by  whatever 
means  he  may  be  retomed  to  his  master,  he  could  recov^ 
no  damages.  But  the  defendant  cannot  be  suhtjected  to 
the  penalty  of  five  hundred  dollars,  under  the  act,  unless 
he  "knowingly  and  willingly"  obstructed  or  hindered  the 
arrest.  This  is  called  in  the  act  an  offence,  and  had  not 
the  statute  given  a  civil  action  for  the  penalty,  it  mif^t 
have  been  recovered  by  an  indictment.  Now,  can  an  indi- 
vidual commit  this  offence  unless  he  have  reasonable 
knowledge,  not  only  that  the  persons  claimed  are  fugitives 
from  labor,  but  that  the  person  making  the  arrest  has 
authority  to  make  it. 

The  character  of  the  fugitive  may  be  made  known  by 
himself,  or  by  those  who  arrest  him.  Or  the  knowledge  of 
the  defendant  may  be  inferred  from  circumstances.  But 
ike  authority  of  the  agent  must  be  made  known.  If  he  act 
without  authority,  no  person  who  "hinders"  the  anest 
incurs  the  penalty.  It  is  no  answer  to  this  to  say,  that  such 
person  acts  on  his  own  responsibility  and  must  meet  the 
consequences.  He  must  act  "knowingly,"  which  pre- 
supposes a  knowledge  of  such  facts  as  authorise  an  arrest. 
If  he  act  in  ignorance  of  these  facts,  he  does  not  act 
"  knowingly." 

Bail,  it  is  said,  may  arrest  their  principal  wherever  he 
shall  be  found.  This  is  admitted,  because  the  principal  as 
a  condition  of  the  recognisance,  is  delivered  to  the  custody 
of  his  bail.  But  they  must  have  a  bail  piece  as  the  evi- 
dence of  their  authority  to  arrest  him.  "  An  office  acting 
out  of  his  precinct  is  bound  to  show  his  warrant."  Lord 
Kenyon  observed, "  that  he  did  not  think  a  person  is  bound 
to  take  it  for  granted,  that  another  who  says  he  has  a  war- 
rant against  him,  without  producing  it,  speaks  the  truth." 
"It  is,  therefore,  veiy  important  in  all  cases  where  the 
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arrest  is  made  by  virtue  of  a  warrant,  that  the  warrant 
should  at  least,  if  demanded,  be  produced,  to  leave  a  delin- 
quent no  excuse  for  resistance.'^    1  Chitt.  Cr.  L.  51. 

"  If  a  warrant  be  defective,  or  the  officer  exceed  his  au- 
tib.ority  in  executing  it,  if  killed,  it  is  only  manslaughter ;  and 
any  third  person  may  lawfully  interfere  to  prevent  an  arrest 
under  it."  1  East,  P.  C.  310;  Leach,  206;  1  Bam.  6o  Ores. 
301.  The  agent  in  thb  case  referred  to  his  power  of  attor- 
ney and  was  ready  to  produce  it,  but  its  production  was 
waived  by  an  objection  to  its  sufficiency.  Having  acted 
under  this  power,  must  it  not  be  produced  in  evidence  ?  It 
is  in  the  nature  of  process.  In  fact  it  was.  the  warrant  of 
the  agent.  It  having  been  given  in  vmting,  precludes  the 
presumption  that  it  was  given  by  parol.  Whatever  con- 
versation may  have  taken  place  between  the  agent  and 
his  principal  on  the  subject  of  his  agency,  at  length  and  as 
the  last  act,  in  accordance  with  legal  advice,  the  power  of 
attorney  was  executed.  Now  this  power  must  speak  for 
itself.  It  is  as  important  as  a  warrant  can  be  to  an  officer, 
and  it  would  seem  that  in  this  action,  which  is  brought  to 
subject  the  defendant  to  a  penalty,  it  must  be  produced,  or 
its  contents  proved,  after  establishing  its  loss.  This  im- 
poses no  hardship  on  the  master  or  his  agent.  It  would  be 
required  in  claiming  an  estray  horse,  found  in  the  possession 
of  any  one. 

The  power  may  be  defective.  It  may  authorise  the  arrest 
on  conditions  which  did  not  happen.  Viewing  then  this 
power  as  process,  and  considering  that  the  same  principle 
must  govern,  whether  the  arrest  be  with  the  object  to  take 
the  fugitive  before  a  judicial  officer  to  establish  the  right  to 
his  services,  or  to  take  him  out  of  the  state,  we  consider 
the  power  to  be  of  high  importance.  The  consequence 
resulting  from  its  exercise  is  important  to  the  fugitive,  to 
the  claimant,  and  to  the  state  from  whence  he  is  taken. 
And  as  a  written  power  of  attorney  would  impose  a  form 
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to  the  proceeding,  and  tend  to  prevent  abuse,  we  are 
strongly  inclined  to  say,  it  is  necessary  to  authorise  an 
agent  to  make  the  arrest.  But  this  point  is  not  necessarily 
involved  in  the  case,  and  we  do  not  decide  it.  We  think 
that  the  power  in  question,  under  the  circumstances,  must 
be  produced  or  its  contents  proved. 

Some  evidence  was  given  to  prove  the  loss  of  the  power; 
but  nothing  was  shown  from  which  its  loss  could  be  inferred. 

The  evidence  of  the  plaintiff  being  closed,  a  motion  for 
a  non-suit  was  made,  and  the  ground  that  the  declaration 
charged  the  defendant  with  having  "harbored  and  con- 
cealed" the  fugitives,  and  not  in  the  language  of  the  act, 
with  having  '^  harbored  or  concealed  them."  It  is  alleged 
that  these  words  are  not  synonymous,  and  that  they  are 
not  so  used  in  the  statute.  And  that  both  allegations  must 
be  proved. 

If  the  import  of  these  words  were  diffe^nt,  as  contended, 
fliill  there  is  no  ground  for  a  non-suit.  In  the  act,  liiey  are 
used  in  the  disjunctive,  so  that,  although  they  are  alleged 
conjunctively  in  the  declaration,  the  proof  of  either  would 
sustain  the  action.  In  slander,  it  is  now  allowed  to  be 
sufficient  if  the  plaintiff  prove  some  material  part  of  the 
words  laid;  and,  if  his  count  contain  several  additional 
words,  he  is  entitled  to  a  verdict  on  proving  some  of  them. 
Compagnon  v.  Martin^  2  W.  Bl.  Rep.  790.  If  a  plea  in  tres- 
pass aver  two  matters,  either  of  which  is  a  good  justification, 
though  both  be  put  in  issue  by  the  replication,  proof  of  one 
is  sufficient.  SpUsbury  v.  Mirdethtoaitey  1  Saund.  146.  So, 
where  a  declaration  for  a  false  return  to  ^fi.fa.  against  the 
goods  of  two,  averred  that  both  had  goods,  it  was  held 
sufficient  to  prove  that  one  had  goods  within  the  bailiwick. 
Jtrnes  V.  Cloofton^  8  M.  &  S.  349.  So  in  an  indictment,  only 
so  much  need  be  proved  as  charges  the  defendant  with  a 
subsequent  crime.  Bex  v.  HurU^  2  Camp.  583;  Rbx  v. 
Wmiams,  lb.  646;  2  East.  P.  G.  515. 
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defendant's  evidence. 


Mr.  Barbour — ^was  present  at  the  trial  in  the  court  house, 
at  Sandusky  City,  and  heard  defendant  relate  ^e  occur- 
rences before  his  door,  which  were  assented  to  by  CoL 
Mitchell  as  correct,  with  the  exception  of  the  advance  of 
the  boy  to  shake  hands  with  him,  which  was  omitted  by 
defendant. 

This  statement,  thus  assented  to  by  Col.  Mitchel  as  cor- 
rect, did  not  contain  any  demand  by  him,  in  relation  to  the 
arrest.  He  admitted  that  defendant  said  he  was  a  law 
abiding  man,  and  wanted  only  a  fair  and  legal  trial.  And 
Col.  Mitchell  said  that  he  did  not  complain  of  the  defend- 
ant's acts,  for  that  he  had  treated  him  as  a  gentleman.  To 
this  the  defendant  replied,  that  Col.  Mitchell  had  acted  like 
a  gentleman. 

Mr.  Beecher — ^who  was  present  at  the  court  house  on  the 
same  occasion,  and  heard  the  statements  made  by  Col. 
Mitchell  and  the  defendant,  corroborates  the  relation  made 
by  Mr.  Barbour;  in  some  parts,  stating  the  facts  more  mi- 
nutely than  he  did. 

Mr.  Henry — ^heard  only  a  part  of  the  conversation  at  the 
court  house.  So  far  as  he  goes,  he  corroborates  the  state- 
ments of  Barbour  and  Beecher,  except,  he  has  no  recollec- 
tion of  hearing  any  thing  said  about  a  fair  trial. 

Col.  Mitchell — ^being  again  called,  says,  he  cannot  recol- 
lect distinctly  the  words,  at  the  various  conversations  had 
at  the  court  house.  He  admits  that  he  assented  to  the  facts 
stated,  as  related  by  Mr.  Barbour  and  Mr.  Beecher,  except 
the  remark  of  the  defendant,  '^  that  he  was  a  law  abiding 
man,  and  wanted  only  a  fair  trial;"  which  remark, he  says, 
was  not  made  before  the  defendant's  door,  but  after  that 
interview,  and  at  a  different  place.  He  rel)eats,  that,  at 
the  first  interview  with  the  defendant,  before  his  door,  and 
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in  the  presence  of  the  colored  persons,  he  claimed  the  right 
to  arrest  them  as  fugitives. 

The  above,  gentlemen  of  the  juiy,  is  a  eonciee,  bat  sub- 
stantial statement  of  the  evidence  in  the  case.  As  the  court 
have  excluded  parol  proof  of  the  authority  of  the  ag^st,  he 
having  acted  under  a  written  power,  the  plaintiff  does  not 
rely  upon  the  two  first  counts  for  "  obstructing  and  hinder- 
ing^' an  arrest.  He  relies  upon  the  other  two  counts  in  hia 
declaration,  which  charges  the  defendant  with  having 
'<  concealed  and  harbored  the  fugitives.'* 

The  action  is  founded  upon  the  statute,  which  subjects 
any  one  ^^who  shall  conceal  or  harbor"  a  fugitive  from 
labor,  after  notice  that  he  is  such  fugitive,  to  a  penalty  of 
five  hundred  dollars.  The  language  is  in  the  singular  num- 
ber, and  as  the  declaration  charges  the  defendant  with 
having  harbored  two  fugitives,  wliich  the  evidence  has  con- 
duced to  prove,  the  plaintiff  claims  the  penalty  of  five  hun- 
dred dollars  in  each  case. 

This  construction  of  the  act,  the  court  think,  is  not  sus- 
tainable. There  can  be  but  one  penalty  for  concealing  or 
harboring  at  the  same  time,  whether  there  be  one  or  many 
fugitives.  The  act  is  a  penal  one,  and  was  not  firamed 
with  the  view  of  giving  a  compensation  to  the  master  for 
the  injury  done.  In  the  same  section  which  gives  to  the 
master  this  action  for  the  penalty,  it  is  added,  ^*  saving, 
moreover,  to  the  person  claiming  such  labor  or  service,  his 
right  of  action  for  or  on  account  of  the  said  injuries,  or 
either  of  them." 

There  can  be  no  doubt,  that  the  same  individual  may  be 
convicted  of  "  hindering"  an  arrest  of  the  fugitive,  and  also 
of  harboring"  him,  which  will  subject  him  to  two  penal- 
ties, the  acts  being  distinct,  and  at  different  times.  But 
whether  the  ^^hindering  "  of  the  arrest,  or  ^*  harboring,'*  be  of 
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one  or  many  fugitives,  at  the  same  time,  the  penalty  is  the 
same.  It  is  the  act  of  "concealing"  the  fugitive,  or  for  " ob- 
structing" his  arrest,  that  is  punished.  If  this  penalty  were 
to  be  enforced  by  indictment,  as  might  have  been  provided, 
the  act  must  have  received  the  same  construction.  An  indi- 
vidual who  counterfeits  the  coin  of  the  United  States,  is  liable 
to  be  punished,  whether  he  counterfeit  one  piece  or  many 
pieces.  So  for  stealing  one  or  many  articles  of  property.  The 
punishment,  in  some  cases,  is  inflicted  under  the  exercise  of 
a  limited  discretion  of  the  court;  but  where  the  offence  is 
stealing  one  or  many  letters,  by  a  post  master,  from  the 
mail,  the  punishment  cannot  be  less  than  ten  years  con- 
finement in  the  penitentiary.  Where  the  pimishment  is 
fixed,  the  court  can  exercise  no  discretion.  If  the  defend- 
ant be  guilty  in  this  case,  neither  the  court  nor  jury  can 
exercise  any  discretion  in  regard  to  the  penalty. 

The  charge  against  the  defendant  is,  that  he  "harbored 
and  concealed"  the  fugitives  in  question,  after  notice  that 
they  were  fugitives. 

That  notice,  in  this  relation,  means  knowledge,  has  been 
decided  by  the  Supreme  Court.  And,  from  the  evidence,  it 
would  seem  that  the  defendant  was  informed  by  the  agent, 
who  held  a  power  of  attorney  from  the  master,  that  the 
colored  persons  welre  fugitives  from  service.  It  is  also  in* 
ferrible  from  the  conversation  of  Jane  with  the  witness,  in 
the  presence  of  the  defendant. 

Did  the  defendant  harbor  or  conceal  the  fugitives?  To 
answer  this  inquiry,  we  must  understand  what  is  the  true 
import  of  the  words,  "harboring  or  concealing." 

By  Worcester,  the  word  harbor  is  defined,  "to  entertain; 
to  shelter;  to  rescue;  to  receive  clandestinely  and  without 
lawful  authority."  By  Webster,  "  to  shelter ;  to  rescue ;  to 
secrete ;  as  to  harbor  a  thief."  Worcester  defines  the  word 
conceal,  "to  hide;  to  keep  secret;  to  secrete;  to  cover;  to 
81 
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diBgnise.''  And  Webster,  ''to  hide;  to  ^withdraw  from  ob- 
servation; to  coyer  orlceep  from  sight.*' 

It  is  insisted,  that  any  one  who  shall  permit  a  fagiliTe 
from  labor,  after  notice  that  he  is  such  fagitiye,  to  enter  his 
house,  and  remain  for  any  time,  is  liable,  under  the  statute, 
for  harboring  or  concealing  him;  and  that  the  intention 
with  which  the  act  is  done  is  of  no  importance,  as  the  act 
constitutes  the  offence. 

This  position  as  laid  down  is  unsustainable.  The  intention 
with  which  an  act  is  done,  gives  the  character  of  guilt  or 
innocence  to  the  act.  Homicide  may  be  committed  inno- 
cently. If,  in  the  performance  of  a  lawful  act,  and  without 
any  intention  to  do  evil  to  any  one,  by  shooting  at  a  mark 
or  otherwise,  a  person  should  be  killed,  no  crime  is  perpe- 
trated. 

An  officer  arrests  a  fugitive  from  labor  for  debt,  or  a 
breach  of  the  peace,  and  retains  in  his  custody  such  fugi- 
tive, the  penalty  is  not  incurred.  So,  if  the  fugitive  be 
stricken  down  by  sudden  disease,  and  a  person,  through 
motives  of  humanity,  shall  take  him  to  his  house  and  en- 
deavor to  alleviate  his  distress,  no  offence  is  committed. 
So  if  an  individual  shall  seize  a  fugitive  from  labor,  without 
authority,  with  the  view  of  returning  him  to  his  master, 
and,  in  the  act  of  doing  so,  the  fugitive  should  escape,  it 
would  hardly  be  contended  that,  for  such  an  act,  the  master 
can  claim  the  penalty.  And  if  an  individual  employ  a 
fbgitive  from  labor,  with  the  view  of  detaining  him  until 
notice  can  be  given  to  his  master,  and  he  gives  the  notice, 
but  the  fugitive  escapes,  is  the  individual  guilty  of  "  harbor- 
ing or  concealing '^  him  under  the  statute? 

These  cases  are  put,  because  the  counsel  for  the  plaintiff 
will  not  controvert  them ;  and  they  show,  that  the  intention 
must  enter  into  and  give  a  character  to  the  act  of  harboring 
or  concealing  a  fugitive,  the  same  as  in  every  other  act  of 
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good  or  evil,  of  innoeence  or  guilt.  This  is  the  great  crite- 
rion of  human  judgment,  and,  as  we  believe,  will  be  the 
criterion  of  man's  final  destiny. 

The  words/^ harbor"  and  '' conceal,"  were  not  used  in 
the  statute  as  constituting  two  distinct  offences,  but  as  de- 
scriptive of  the  same  offence.  All  our  statutes  abound  with 
unnecessary  verbiage.  It  would  be  impossible  for  an  indi- 
vidual to  conceal  a  fugitive  who  might  not  be  charged  with 
harboring  him,  in  ihc  sense  of  the  statute.  In  1  Ghitt.  Gen. 
P,  567,  cases  are  referred  to  where  it  has  been  decided,  that 
the  employment  of  an  apprentice  after  notice,  is  a  harbor- 
ing of  him,  which  gives  an  action  to  the  master  for  his 
wages.  The  master  is  entitled  to  his  labor,  and,  conse- 
quently, when  he  labors  for  another,  who  has  notice  that  he 
is  an  apprentice,  the  employer  is  bound,  on  equitable  prin- 
ciples, to  pay  the  master.  But  the  foundation  of  the  action 
under  consideration  is  an  offence,  so  denominated  in  the 
act,  and  for  which  a  penalty  is  inflicted. 

To  harbor  or  conceal  a  Aigitive  from  labor,  within  the 
meaning  of  the  statute,  it  must  be  done  with  the  view  to 
elude  the  claim  of  the  master.  If  a  shelter  be  afforded  to  the 
fugitive  for  an  hour,  a  day,  or  a  week,  when  there  is  mani- 
festiy  no  design  to  conceal  him  from  the  pursuit  of  the 
master  or  his  agent,  or  in  any  way  to  defeat  the  legal  right 
of  the  master  to  his  service,  there  is  no  violation  of  the 
statute. 

The  intention  is  ascertained  from  the  nature  and  circum- 
stances of  the  acts  done.  From  these,  no  unbiassed  mind 
can  fail  to  form  a  just  opinion.  Has  the  conduct  of  the 
defendant  been  fair,  open,  and  such  as  becomes  an  indi- 
vidual who  respects  the  laws  of  his  country?  Has  it  been 
consistent  with  a  desire  to  give  effect  to  the  law,  by  an 
impartial  inquiry?  If  these  can  be  answered  in  the  affir- 
mative, he  is  not  guilty.     On  the  contrary,  if  he  harbored 
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the  fugitives  after  he  had  notice  that  they  were  fagitiyea 
from  labor,  so  as  to  defeat  the  claim  of  the  master,  or  in  a 
way  that  was  manifestly  designed  to  defeat  it,  he  has  in- 
curred the  penally. 

Gentlemen,  it  is  not  our  province  to  consider  abstract 
principles  in  regard  to  slavery.  We  deal  with  legal  rights 
and  established  law.  From  these  we  cannot  depart,  with- 
out a  violation  of  our  duty. 

[The  jury  retired,  and  after  having  been  out  several  hours, 
returned  into  court  and  declared  they  could  not  agree.  The 
court  discharged  them,  and  continued  the  cause.] 
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ACTION. 

Under  the  Michigan  statute,  an  action  may  be  brought  to  recover  money 

lost  at  play,  &c    Orant  v.  HamUton,  100. 
On  a  note  payable  to  Thompson,  or  bearer,  suit  may  be  brought  in  the  name 

of  the  bearer.    Saekett  v.  DavU,  101. 
An  action  of  debt  will  lie  where  the  sum  is  certain,  and  it  is  the  duty  of  the 

defendant  to  pay.    Home  v.  Senile,  150. 
An  action  may  be  brought  by  the  assignee  against  the  acceptor  of  a  bill; 

and  consequently  by  the  payee  against  the  acceptor.    lb. 
In  Illinois,  all  fiction  in  the  action  of  ejectment  is  abolished.    GiUegpU  y. 

Reed,  STI. 
If  the  lessor  of  the  plaintiff  be  a  lunatic,  the  action  is  well  brought  in  his 

name.    CfiUeland  t.  Martin,  490. 
The  death  of  the  lessor  at  the  time  of  the  demise  laid  in  the  declaration, 

when  proved,  will  defeat  the  action.    lb. 
Money  fraudulently  obtained  from  a  bank,  may  be  sued  for  before  the  note 

giTen  to  the  bank  for  the  same  becomes  due.    CHbson  v.  Stevens,  551. 
A  forged  note  to  the  bank  is  no  payment,  and  the  bank  may  sue  for  the 

money  advanced  by  it.    lb. 
An  action  of  trover  for  bank  notes,  or  for  the  property  purchased  with  them, 

would  have  been  the  proper  action.    lb. 
But  in  such  a  case,  an  action  of  indebitatus  assumpsit  will  lie.    lb. 
A  suit  for  the  money  disregarding  the  note  is  not  an  affirmance  of  the  con- 
tract   lb. 

ADMINISTRATOR. 

An  administrator  is  not  bound  to  pay  over  money  to  a  creditor  of  the  de- 
ceased partner  of  the  person  on  whose  estate  he  administers.  Bame%  v. 
Ryder,  374. 

Had  such  payment  been  made,  the  administrator  could  not  have  set  it  up 
in  a  suit  brought  by  the  representatives  of  the  deceased.    lb. 
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AFFIDAVIT. 

An  affidavit  to  hold  to  bail  moat  be  poaitive  aa  to  the  indebtment.    Ndmn 

Y  Oilier,  336. 
The  opinion  or  belief  of  the  aflSant  ia  inaoffictent.    lb. 
On  a  habeaa  eorpnai  the  ooort  will  inqniie  whether  the  ca{Naa  waa  rigfatfally 

iaaned.    lb. 
And  thia  involyea  the  anffieiency  of  the  affidavit.    lb. 

AGENT. 
Agent  of  the  treaaary  may  eompromiae  anita.   United  SUtet  y.  Hud99n^  156. 

AMENDMENT. 

The  eonrt  aa  a  matter  of  coarse  will  give  leave  to  ame  nd  a  bOl,  ao  aa  to  ob- 
viate the  objection  made  by  a  demurrer.    Jhrigki  v.  Humphrmf9, 104. 

By  the  common  law  amendmenta  were  permitted,  if  there  waa  any  thing  to 
amend  by.    Ndmm  v.  Barker,  379. 

Anciently  all  amendmenta  were  reqaired  to  be  made  at  the  term  when  the 
error  occurred.    lb. 

But  now  they  may  be  made,  at  any  time  before  judgment,  and,  in  aome 
caaea,  alterwarda.    lb. 

A  mianomer  may  be  amended  after  pleyi  in  abatement    lb. 

Whilat  the  proceedings  were  in  paper,  at  common  law  amendmenta  might 
be  made.    Bru i^  v.  Rehhine,  486. 

Amendmenta  in  England  under  their  atatntea,  conatitnte  no  rule  for  the 
conrta  in  thia  country.    lb. 

ASSIGNMENT. 

A  promiasory  note  given  to  two  or  more  payees,  who  are  not  in  partnenfaip» 
must  be  aasigned  by  all  of  them.    JhoiglU  v.  Peaee,  94. 

An  assignment  of  one  of  two  payees,  at  moat,  can  convey  but  one  half  of 
the  interest  in  the  note.    lb. 

Thia  does  not  enable  the  aasignee  to  sue  the  maker.  A  note  cannot  thus  be 
QUt  up,  and  suite  againat  the  maker  multiplied.    lb. 

An  assignment  of  property  to  creditors,  or  for  their  benefit,  to  others,  can- 
not be  held  void  for  want  of  consideration.    Lawrence  v.  Dame,  177. 

To  give  an  assignment  of  property  validity,  the  aasignees  must  assent  to  it. 
lb. 

By  the  common  law  a  debtor  may  give  a  preference  to  certain  creditors  over 
others.    lb. 

And  this  is  not  prohibited  by  any  atatute  in  lUinoia.    lb. 

An  assignment,  by  an  insolvent  person,  of  all  his  effecta  for  the  benefit  of 
his  creditors,  to  one  who  is  not  a  bona  fide  creditor  or  purchaser  without 
notice,  is  void  under  the  aecond  aection  of  the  bankrupt  law.  McLean, 
Aeeignee,^  v.  Mdine  et  al,  199. 

Such  an  assignment  is  good  by  the  laws  of  the  atate,  but  void  under  the 
bankrupt  law.    lb. 
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ASSIGNMENT-C^NKinired. 

An  aaBignment  of  the  efleeta  of  the  finn,  within  two  months,  of  flippticAtion 
under  the  buiknipt  law,  is  ft  ftnnd  under  the  law.  M*Lun,  AMignee,  ▼. 
/o/bfuon,  903. 

If  one  of  an  ineolvent  firm  apply  for  the  benefit  of  the  act,  the  aai^ee 
takee  the  entire  property.    lb. 

The  aangnee  of  a  patent  right  in  part,  may  roe  in  laW  or  equity,  for  the  in- 
fringement of  hie  right    Broolu  4r  Iforfia  t.  Jenkiiu,  950. 

A  note  eigned  after  it  becomei  dne,  leaves  the  equities  open>  as  between  the 
original  parties.    OmUkneff  t.  Bi'Ltne^  371. 

The  assignment  made  by  the  late  Bank  of  the  United  States,  is  valid  by  the 
decision  of  the  Supreme  Court  of  Pennsylvania.    Dunda$  v.  Bottier,  997. 

The  statute  under  which  the  Bank  acted  has  been  constmed,  as  above,  and 
that  is  a  rule  of  decision  for  this  court.    lb. 

The  law  of  Ohio  ean  have  no  eflbct  on  the  asu^nment  of  an  instrameat  in 
another  state.    lb. 

The  act  of  1849,  which  declared  the  true  conttraetion  of  the  act  of  18d4, 
cannot  have  a  retrospective  effect.    lb. 

On  Aitnre  eontracts  the  act  can  take  efi^ct    lb. 

ASSIGNOR  AND  ASSIGNEE. 

In  an  action  against  the  as^gnor,  the  declaration  must  allege  a  demand  on 
the  drawer  of  the  note  when  it  became  due.    January  r.  I>>iitoii,  19. 

The  holder  of  a  note  payable  to  bearer,  is  not  an  assignee  within  the  act  of 
Congrees.    SkekeU  v.  Dank,  101. 

A  payment  made  to  the  assignor,  after  the  note  was  assigned,  cannot  be  set 
up  against  the  assignee.    Patterson  v.  Ati^ertonj  147. 

ATTACHMENT. 

An  attachment  laid  upon  property  does  net  change  the  ewnerriiip  of  s«ch 

property.    Starr  ^  SnM  v.  Ifoore  et  oi,  354 
The  defendant  may  sell  it,  rabject  to  the  lien  of  the  attachment.    lb* 
Where  a  deputy  marshal  fails  to  pay  over  money,  which  he  has  by  color  of 

his  office,  he  may  be  attached.    BugUy  v.  yates,  465. 
When  the  deputy  is  not  acting  in  the  line  of  his  duty,  the  manhai  is  not 

responsible.    lb. 
The  deputy  is  an  officer  of  the  court,  and  is  robjeet  to  its  order.    lb. 
If  by  the  deftiuH  of  the  sheriff,  prq>erty  attached  is  lost,  the  defendant  may 

plead  it  in  bar,  if  the  goods  were  equal  in  value  to  the  judgment    SStsrr  v. 

Property  in  a  warehouse  is  liable  to  be  attached,  th6ng^  the  warehouse 
receipt  has  been  assigned  to  a  commission  merchant  who  makes  an  ad- 
vance, if  it  be  laid  before  notice  of  the  amignment  Gibamw.  Stanu^  551. 

The  money  being  advanced  nei  being  equal  to  the  value  of  the  property,  the 
surplus  is  deariy  liable^  after  aotice.    &i 
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BANKRUPT  LAW. 

A  conveyanM  of  property  i&  contemplation  of  a  state  of  insolyeney,  is  yoU 
under  the  bankrupt  law.  M*Lmn,  Asmgnee,  v.  Bank  of  LsfdyetU  eluLf  185. 

And  any  mortga|re,  or  other  lien,  which  is  intended  to  giye  to  one  or  more 
creditoTB  a  preference  oyer  others,  ia  also  yoid.    lb. 

All  the  rigrhts  of  the  bankrupt  from  the  time  of  filing  his  petition,  is  vested 
in  his  assignees.    lb. 

The  bankrupt  power  is  exclusiyely  yested  in  the  federal  g oyemmenU    lb. 

From  the  time  of  filing  his  petition  by  the  bankrupt,  his  rights  became 
yested  in  his  assignee.    M*Lean,  Auignee,  y.  Roeke^,  235. 

No  subsequent  lien  is  yalid.    lb. 

A  petition  under  the  bankrupt  law,  filed  on  the  3d  of  March,  1843,  the  day 
the  law  was  repealed,  is  within  the  saying  of  the  act.  In  Ike  matter  efAai' 
trim, «  Bankrvptt  285. 

Formerly  acts  of  Parliament  were  held  to  take  effect  from  the  commence- 
ment of  the  session.    lb. 

And  by  this  relation,  penalties  amounting  to  a  forfeiture  of  life  were  incur- 
red,   lb. 

The  maxim  that  the  fraction  of  a  day  is  not  recognised  in  law,  cannot  be 
made  to  operate  cruelly  and  unjustly.    lb. 

A  liberal  construction  may  be  giyen  to  the  repealing  act,  in  favor  of  the 
remedial  proceedings  under  the  general  bankrupt  law.    lb. 

An  application  for  a  jury  must  be  made  at  the  same  term  at  which  a  bank- 
rupt's petition  is  dismissed.    In  ike  matter  of  Hunter,  397. 

In  a  petition  for  bankruptcy,  a  formal  plea  is  not  necessary.  5.  Book,  i» 
Bankruptcy,  317. 

An  infant  is  entitled  to  the  benefit  of  the  bankrupt  act.    lb. 

The  proceeding  may  be  had  in  his  own  name.    lb. 

The  bankrupt  law  relieves  against  a  judgment  for  a  tort.    lb. 

Any*  one  interested  in  the  administration  of  the  effects  of  the  bankrupt  may 
object,  though  technically  he  is  not  a  creditor.    lb. 

A  surety  of  a  postmaster  is  entitled  to  a  discharge  under  the  bankrupt  law. 
United  States  v.  Davit,  483. 

A  public  defaulter  is  excluded  from  relief  under  the  bankrupt  law.    lb. 

Where,  during  the  pendency  of  a  suit,  one  of  the  defendants  was  released 
under  the  bankrupt  law,  the  suit  as  to  him  abates.    Fdlowo  v.  HaU,  487. 

But  the  bankruptcy  should  be  pleaded.    lb. 

The  plaintiffs  may  show  the  invalidity  of  the  bankrupt  proceeding,  by  fraud, 
lb. 

But  this  must  be  done  by  plea.    lb. 

In  a  case  of  bankruptcy,  a  receiver  will  be  appointed  when  necessary. 
M*Lean,  Aooignee,  v.  Lafaffette  Bank,  503. 

Under  the  bankrupt  law,  suits  should  be  brought  in  the  name  of  the  assignee, 
and  not  in  the  name  of  the  bankrupt    Cook  v.  Lanmng,  571. 

To  a  suit  in  the  name  of  the  bankrupt,  the  defendant  may  plead  the  bank- 
ruptcy, and  the  appointment  of  an  assignee.    lb. 
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BANKRUPT  LAW— Omftni/erf. 

In  bankruptcy,  the  coart  will  exercise  jurisdiction  over  distinct  interests  and 
parties,  on  allegations  of  fraud,  in  order  to  adjust  liens,  and  make  distri- 
bution of  assets.    M'Lean,  assignee,  v.  Idifayette  Bank,  587. 

The  taking  of  a  mortgage  from  its  debtor  by  a  bank,  does  not  show  that  the 
bank  considered  him  insolvent.    lb. 

The  second  section  of  the  bankrupt  act  does  not  render  void  a  contract  or 
Qonveyance  made  two  months  before  the  bankruptcy,  if  the  party  acted 
fairly.    lb. 

A  contemplation  of  bankruptcy  means  a  thorough  breaking  up  of  his  busi* 
ness  by  the  bankrupt.    lb. 

Assignments  made  within  two  months  prior  to  the  filing  of  the  petition,  are 
prima  facie  void.    lb. 

So  of  a  judgment  confessed  within  the  above  time,  and  the  proceedings 
under  it.    lb. 

Retaining  the  possession  of  property  mortgaged,  and  exercising  acts  of  own- 
ership over  it  by  selling  it,  is  evidence  of  fraud.     lb. 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

A  bill  drawn  by  a  partner  on  the  firm  and  accepted  by  him,  to  pay  his  indi- 
vidual debt,  cannot  be  collected  from  the  firm  by  any  one  who  has  notice. 
Babeoek  v.  Stone  et  al.,  172. 

But  an  indorsee  without  notice  may  enforce  the  payment.     lb. 

A  bill  drawn  and  indorsed  in  Illinois,  payable  in  New  York,  derives  its 
character  from  the  law  of  Illinois.    Bank  of  JlUfuds  v.  Brady,  268. 

The  law  of  the  place  of  payment  will  regulate  the  interest;  but  the  liabiUty 
of  the  indorser  depends  upon  the  law  of  the  place  where  the  indorsement 
was  made.    lb. 

The  indorsement  is  a  new  contract    lb. 

The  holder  of  a  bill  of  exchange,  after  the  demand  of  the  acceptor,  and  no- 
tice to  the  drawer,  is  not  bound  to  active  diligence.    Barnes  v.  Ryder,  374. 

No  point  is  better  settled  than  that  the  holder  by  giving  time  to  the  maker 
of  a  promissory  note,  or  bill,  for  a  valuable  consideration,  discharges  the 
indorser.    lb. 

The  payment  of  a  part  of  the  judgment  against  the  maker  of  the  note,  on 
which  time  is  given,  constitutes  no  consideration.     lb. 

The  defendant  was  bound  to  pay  the  judgment.    lb. 

An  agreement  to  release  the  indorser,  must  be  valid,  and  one  on  which  an 
action  may  be  maintained.     lb. 

A  note  payable  without  grace,  in  three  months,  or  any  other  specified  time, 
is  not  due  until  the  time  shall  expire;  excluding  the  day  the  note  is  dated. 
HiU  V.  NorveU  ^  Crary,  583. 

The  usage  of  the  banks  in  the  District  of  Columbia,  to  make  a  demand  on 
the  fourth  day  of  grace,  only  applies  to  notes  negotiated  by  the  bank.    lb. 

Notes  left  with  the  banks  for  collection  are  due  on  the  third  day  of  grace 
under  the  general  commercial  usage.     lb. 
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BILL  IN  CHANCERY. 

A  docree  may  be  made  as  between  defendamta.  PiaU  t.  OUoar  ^  Wttttioiis,  27. 
In  equity,  it  is  not  eseential  aa  at  law  that  the  parties  litigant  ahoald  be  on 

opposite  sides  of  the  case.    lb. 
Where  a  trustee  disposes  of  the  trust  property,  the  cestui  que  trust  may 

claim  the  thing  received,  if  it  can  be  identified.    lb. 
And  this  may  be  done,  though  the  property  may  be  greatly  iftcreased  in 

value.    lb. 
If  the  present  value  be  the  result  of  skilful  labor,  this  may  not  be  the  case.  lb. 
Where  an  election  is  necessary,  the  parties  to  a  bill  praying  a  specific  relief' 

must  be  considered  as  having  made  it.    lb. 
A  bill  must  be  signed  by  counsel,  or  it  is  demurrable.    Jhpigit  v.  Hvmr 

pkrey$f  104. 
But  a  signing  on  the  back  of  the  bill  is  not  sufficient.     lb. 
A  demurrer  to  a  bill,  which  contains  allegations  of  fraud,  and  strong  circum- 
stances of  ^equity,  must  be  overruled.    BuruUff  v.  J^enonvilU,  336. 
In  such  a  case  the  defendants  must  answer  to  the  fraud.    lb. 
A  defendant  in  his  answer  cannot  introduce  new  matter  in  the  nature  of  a 

cross  bill.    Morgan  et  al.  v.  Tipton  et  a2.,  339. 
The  defendant's  answer  is  evidence,  only,  when  it  is  responsive  to  the  bill.  lb. 
The  court  will  not  give  relief  against  an  usurious  mortgage,  to  the  person 

executing  it,  except  on  paying  the  sum  due.    lb. 

BILL  OF  PARTICULARS. 

Where  a  plaintiff  is  called  on  to  furnish  a  bill  of  particulars,  he  is  limited  in 
his  proof  to  the  items  thus  nmde  out.    WUUamM  v.  Sinelairt  289. 

If  the  bill  be  found  to  be  erroneous,  after  the  jury  to  try  the  cause  are  em- 
panneled,  the  plaintiff  will  have  to  suffer  a  non-suit.    lb. 

BILL  OF  REVIEW. 

The  ordinances  of  Lord  Bacon  still  govern  bills  of  review.     JtfMSte's  Heir9 

V.  Graham,  41. 
May  be  filed  for  errors  of  law,  or  newly  discovered  evidence.    lb. 
If  the  new  matter  would  change  the  decree,  though  foreign  to  the  issue,  it 

is  ground  for  review.    lb. 
The  mode  of  filing  a  bill  of  review,  is  by  petition  asking  leave.    lb. 
The  bill  may  be  considered  a  petition.    lb. 
A  miscalculation  may  be  corrected,  by  remitting  the  excess.    lb. 
In  all  cases  not  necessary  to  comply  with  the  decree.    lb. 
Lapse  of  time  will  bar  a  review. 
The  granting  a  bill  of  review,  is  not  a  matter  of  right.    lb. 

BOND. 

A  bond  is  good  at  common  law,  if  entered  into  for  a  valuable  consideration, 
and  is  not  repugnant  to  any  statute  or  the  general  policy  of  the  law. 
Greathouee  v.  DunJap,  303. 
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BOND— Cbiittnt(€«2. 

A  bond  which  shows  upon  its  face  an  illegal  consideration,  is  yoid.    lb. 

Where  a  bond  is  required  in  restraint  of  liberty,  which  the  law  does  not  re- 
quire or  authorise,  it  is  void.    lb. 

Bond  to  pay  cost,  in  a  certain  suit,  is  good,  though  no  one  be  named  to 
whom  the  payment  shall  be  made.    Bvckingham  v.  Burgess,  368. 

Should  the  defendant  recover  the  costs,  he  could  bring  the  suit  in  his  own 
name.    lb. 

CHANCERY. 

Where  the  trustee  disposes  of  the  trust  property,  the  assignment  may  con- 
vey his  own  interest,  though  it  do  not  convey  the  interest  of  the  cestui 
que  trust.    Piatt  v.  02t«er  ^  WilUams,  27. 

The  cestui  que  trust  may  claim  the  thing  received  in  exchange  for  trust 
property,  if  it  can  be  identified.    lb. 

There  must  be  an  answer  denying  the  fraud  charged  in  the  bill,  in  support 
of  the  plea.    Lewis  v.  Baird,  56. 

The  answer  being  broader  than  the  plea  overrules  it.    lb. 

Fraud  must  be  denied  in  the  plea,  as  well  as  in  the  answer.    lb. 

Where  one  defence  is  made  by  the  plea,  and  another  by  the  answer,  the 
plea  will  be  ordered  to  stand  for  an  answer.     lb. 

Chancery  will  always  reftise  its  aid  against  conscience.    lb. 

Chancery  will  decree  a  specific  execution  of  a  contract  for  land,  where  the 
purchaser  entered  into  the  possession,  and  made  valuable  improvements, 
although  two  years  have  elapsed.    Mason  v.  WaUace,  148. 

Under  the  statute  of  Michigan,  a  creditor's  bill  may  be  filed  on  a  return  of 
the  execution  by  a  proper  officer,  nulla  bona,  before  the  return  day 
named  in  the  writ.    How  v.  CJobb,  270. 

This  is  mors  a  question  of  practice,  oh  general  principles,  than  of  construc- 
tion,   lb. 

The  assignees  may  show  that  the  defendant  in  Uie  judgment  had  property, 
lb. 

A  rule  for  answer,  in  Michigan,  where  the  process  has  not  been  served 
twenty  days,  is  irregular.     TreadweU  v.  Cleaveland,  283. 

A  decree,  pro  confeeso,  for  want  of  an  answer  under  such  a  rule,  is  irregu- 
lar,   lb. 

And  the  decree  will  be  set  aside  on  motion.    lb. 

Under  the  fortieth  rule  the  defendant  is  not  bound  to  answer,  unless  special 
interrogatories  be  put  in  the  bill.    lb. 

A  court  of  chancery  in  any  other  state  than  that  in  which  the  land  is  situated, 
cim  make  no  decree  which  can  afiect  the  title  to  such  land.  Tardy  etalr. 
Lewis  Morgan,  358. 

But  having  jurisdiction  of  the  person,  a  decree  respecting  land  may  be  en- 
forced,   lb. 

A  conveyance  executed  under  a  decree,  operates  by  force  of  the  convey- 
ance,   lb. 
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In  such  a  case,  the  proceediogs  in  chancery  need  not  be  exhibited.    lb. 

There  is  no  absolute  rule  in  regard  to  the  multifariousneas  of  a  bill.  Jf*LflB«, 
a$9igneef  y.  Bank  of  Lnjdyettey  415. 

The  rule  is  foundefi  on  convenience.     lb. 

The  assignee  in  bankruptcy,  having  a  right  to  redeem,  may  file  his  bill 
against  all  the  mortgagees.     lb. 

A  demurrer  admits  all  the  material  allegations  of  the  bill.     lb. 

By  a  statute  of  Michigan,  a  county  may  be  sued  as  an  individual.  liyeB  ▼. 
The  Board  of  Supervisors  of  St.  Clair  Covnty,  580. 

When  a  judgment  is  obtained  against  it,  the  supervisors  are  required  to  levy 
a  tax  upon  the  county  to  pay  it.     lb. 

But  a  creditor's  bill  may  be  sustained  against  a  county  to  subject  equities  be- 
longing to  the  county,  which  could  not  be  reached  by  a  suit  at  law.    lb. 

CONSIDERATION. 
Where  an  order  is  drawn  on  A.  in  favor  of  B.,  if  in  funds,  its  acceptance  by  A. 

is  evidence  that  he  had  in  his  hands  funds  of  the  drawer.  Jewett  v.  LuU,  272. 
On  such  an  order  B.  may  maintain  an  action  against  A.,  and  his  admission 

of  funds  in  his  hands,  by  the  acceptance,  shows  a  consideration.    lb. 
An  agreement  to  pay  ten  per  cent,  if  a  certain  note  given  some  time  before, 

should  not  be  paid  punctually  when  due,  is  without  consideration,  and 

cannot  be  enforced.    Sbirly  v.  Harris,  330. 
But  where  the  agreement  was,  that  the  note  should  be  paid  in  Missouri,  or 

the  expense  of  a  trip  to  Indiana  should  be  paid,  there  is  a  sufficient  con- 

sideraUon.     lb. 

CONSTITUTIONAL  LAW. 

An  unconstitutional  law  can  afford  a  justification  to  no  one.    Atinfm  v. 

Hammond,  107. 
The  act  of  Michigan,  entitled  "an  act  to  organise  and  regulate  banking 

associations,"  is  constitutional.     White  v.  How,  111. 
The  amendatory  bank  law,  which  took  effect  the  30th  December,  1837, 

somewhat  modifies  the  prior  law.    lb. 
But  acts  under  the  first  law  cannot  be  so  changed  by  the  second  as  to 

increase  the  responsibility  of  the  directors.    lb. 

CONTRACT. 
The  repeal  of  a  prohibitory  act  does  not  give  validity  to  a  contract  against 

law.    MUne  v.  Huber,  212. 
But  the  legrislature  may  give  a  remedy  on  a  contract  founded  on  a  valuable 

consideration,  where  no  remedy  exists.    lb. 
Such  a  law  is  just  and  is  constitutional.     lb. 

A  note  issued  in  violation  of  law  by  a  bank,  is  void.    Hatfden  v.  Dams,  276. 
A  bond  executed  in  Michigan,  which  relates  to  a  New  York  transaction, 

which  was  void  by  the  laws  of  that  state,  avoids  the  bond.    lb. 
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CONTRACT— Owrfinuerf. 

To  rescind  a  contract  for  the  sale  of  a  chattel,  the  property  must  be  re- 
turned, unless  it  be  valueless  to  both  parties.    Christy  v.  Cummint,  386. 

Where  a  purchase  of  land  is  made  to  be  paid  for  in  carpenter's  work,  until 
the  work  shall  be  done,  there  is  no  pretence  of  claim  for  a  deed.  Stati' 
hury  y.  Taggart,  457. 

A  possession  under  such  a  purchase,  without  deed,  cannot  by  lapse  of  time 
ripen  into  a  title.     lb. 

The  purchaser's  possession  is  the  possession  of  the  vendor.    lb. 

COPY. 

The  copy  of  a  recorded  deed  may  be  received  in  evidence,  to  show  that 
when  recorded,  it  had  a  seal  on  it,  which  had  been  removed  from  the 
original.    Gillespie  v.  Reed,  377. 

CORPORATION. 

Notes  given  by  a  corporation  in  violation  of  law  are  void.  Root  v.  Chdard, 
102. 

Public  laws  which  limit  corporate  powers  are  notice  as  well  to  persons  out 
of  the  state,  where  the  laws  are  passed,  as  to  those  within  it.    lb. 

Such  notes  being  void  in  their  inception  are  void  in  the  hands  of  a  bona  fide 
holder.    lb. 

Under  the  act  of  Michigan,  approved  15th  March,  1837,  the  directors  are 
made  responsible  for  any  excess  of  loans.     White  v.  How,  111. 

This  act  was  amended  30th  December,  1837,  by  exercising  a  reserved  power, 
so  that  under  the  amendment  the  insolvency  of  the  bank  fixes  the  liability 
of  the  directors.    lb. 

A  corporation  having  power  to  grade  streets.  Sec.,  necessarily  has  power  to 
make  contracts  respecting  the  same.    Sturtevants  v.  Alton  City,  393. 

Where  a  principal  power  is  given,  every  incidental  power  necessary  to 
give  effect  to  the  principal  one,  is  included.    lb. 

A  bank  charter  which  prohibits  a  charge  of  interest  greater  than  at  the  rate 
of  six  per  centum  per  annum,  should  receive  the  same  construction  that 
the  words,  substantially  the  same,  have  received  in  the  general  law  regu- 
lating interest.    McLean,  assignee,  v.  Bank  of  Lafayette,  et  al.,  587. 

The  bank  is  prohibited  the  same  as  an  individual  from  taking  more  than  the 
legal  rate  of  interest.    lb. 

Neither  a  bank  nor  an  individual  can  violate  the  law.    lb. 

It  is  a  question  of  prohibition  as  regards  the  bank  and  not  one  of  power.  lb. 

It  is  the  same  as  to  an  individual.    lb. 

COUNTY. 

Under  a  statute  of  Michigan,  a  county  may  be  sued.    LyeU  v.  St.  Clair 

County,  580. 
At  common  law,  a  county  was  not  liable  to  be  sued.    lb. 
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CRIME. 

The  3l8C  Boetion  of  the  act  of  Congrefls,  of  30th  April,  1790,  appliet  to 
oifencas  committed  after,  as  well  as  before  the  act  UnUed  SiaUt  v.  Bal' 
brtf,409. 

The  indictment  or  information  must  be  found  within  the  limitatioB  of  the 
■tatnte.    Ih. 

DEBT. 

Debt  will  lie  by  an  IndorMo  against  the  drawer  of  a  note,  aithongh  there 
may  be  intermediate  indonements.    Home  ▼.  SempU^  150. 

DECLARATION. 

It  is  aufficient  to  state  the  title  of  the  court  in  the  caption  of  the  dedaia* 

tion.    OoMd  y.  Patmer,  105. 
The  renue,  if  substantially  laid,  is  sufficient,  and  so  of  other  avennents  in 

the  declaration.    lb. 
When  an  action  is  brought  by  the  assignee  of  a  promissory  note  or  bill,  the 

declaration  must  show  the  assignor  could  hare  sued  in  this  court    Fry  t. 

iSeiisssau,  106. 
Where  the  plaintiff  seeks  to  make  the  directors  liable  for  ezccM  of  loans, 

under  the  Michigan  statute,  the  declaration  must  aver  the  amount  of 

such  excess.    White  v.  How,  111. 
In  trespass,  where  a  day  is  laid  in  the  declaration,  and  from  such  day  to  the 

commencement  of  the  action,  divers  trespasses  were  committed,  one  tres- 
pass, but  not  divers,  may  be  proved  prior  to  the  day  named.    But  divers 

may  be  proved  within  the  time  laid.    UtdLsd  StaUt  v.  iCanedy,  175. 
In  a  declaration  for  the  violation  of  a  patent  right,  the  improvement  must 

be  sUted.    Petereon  v.  Wooden,  a4& 
A  defendant  may  waive  a  defect  in  a  declaration  by  pleading.    Bmnk  afJU^ 

noU  V.  Btudjf,  268. 
But  if  the  defendant  demur  to  the  plea,  the  court  should  look  to  the  first 

defect  in  pleading.    lb. 
If  a  count  in  a  declaration  contain  sufficient  averments,  surplusage  will  not 

vitiate  it    Wyman  v.  Foteier,  467. 
Goods  received,  which  are  to  be  sold  at  certain  prices,  or  the  goods  returned 

on  demand ;  if  sold,  and  the  money  received,  no  special  demand  need  be 

alleged.    lb. 

DECREE. 

A  decree  pro  confesso,  when  irregularly  entered,  as  a  matter  of  course,  will 
be  set  aside.    FeOoios  v.  HoU,  281. 

DEEDS. 

The  legislature  may  remedy  a  formal  defect  of  deeds  previously  exBCUted. 
Raverty  and  Wife  v.  Fridge,  230. 
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DEEDS— ^AftfWAf. 

Where  there  ie  doabt  whether  an  instniiBent  has  been  eeaM,  the  lact  may 

be  rsfenrod  to  the  jory.    FottetCs  Hein  yf.  Ro9e,  2312. 
A  deed  for  land  in  Indiana,  executed  out  of  the  atate,  and  acknowledged  out 

of  the  atatOy  before  a  justice  of  the  peace,  the  clerk  of  the  county  should 

certify  the  authority  of  the  justice,  and  not  the  secretary  of  state.    Ex 

dem.  Strong  v.  Smith,  3BSL 
A  deed  not  acknowledged  in  Indiana,  is  valid  between  the  parties,  and  when 

proved,  may  be  admitted  in  evidence.    lb. 
A  deed,  valid  between  the  parties,  executed  before  an  attachment  is  laid 

upon  the  land,  and  the  deed  being  properly  acknowledged  and  recorded 

before  the  deed  under  the  attachment,  which  was  not  recorded  within 

twelve  months,  conveys  a  paramount  title.    Ib« 
Deeds  recorded  under  a  statute  in  Illinois,  are  made  notice  to  creditors  and 

subsequent  purchasers,  though  not  properly  acknowledged.    OiUupie  v^ 

Reed,  377. 
Under  the  act  of  1831,  in  Illinois,  a  deed  will  convey  land  in  that  state,  if^ 

executed  according  to  the  law  of  the  state  where  it  is  made.    Afoore  v. 

Nelson,  283. 
A  statute  may  make  good  the  defective  acknowledgment  of  deeds.    lb. 
It  operates  as  a  rule  of  evidence,  as  regards  the  execution  of  the  instru- 
ment,   lb. 

DEMAND. 

In  all  cases  where  the  undertaking  is  collateral,  a  demand  and  notice  are 

essential.    January  v.  Ihinean,  19. 
Where  a  note  is  made  payable  at  a  particular  place,  a  demand  at  such  places 

when  the  note  becomes  due,  is  not  necessary  to  maintain  an  action  against 

the  maker.    SUver  v.  Henderson,  165r 
When  a  note  is  deposited  with  a  bank  for  collection.  When  due,  it  is  a  suffix 

cient  demand,  if  the  teller  of  the  bank,  presenting  the  note,  inquires  of 

the  book-keeper  whether  a  deposit  has  been  made  to  pay  the  note,  and  m 

informed  that  there  are  no  funds  to  pay  it.    Browning  v.  Andrews,  576. 
The  demand  is  good,  though  the  teller  acted  as  clerk  of  the  notary  who 

protested  the  note.    lb. 

DEPOSITION. 

If  in  the  caption  of  a  deposition  the  place  where  it  was  taken  be  stated,  it  i# 

sufficient.    Tooker  v.  Thomson,  93. 
If  the  person  taking  the  deposition,  states  that  he  does  not  know  of  an  agent 

or  attorney  within  one  hundred  miles,  it  is  sufficientr    lb. 
A  witness  may  be  sworn  before  or  after  his  deposition  is  reduced  to  writings 

lb. 
Depositions  may  be  taken  under  the  act  of  Congress,  after  the  expiration  of 

a  rule  to  take  them.    Buckingham  v.  Burgess,  368. 
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DEPOSITION— a>n«in«4jrf. 

Th6  caption  in  the  deposition  naming  the  suit  should  be  correct.    lb. 

But  where,  from  the  facts,  there  can  be  no  uncertainty  as  to  the  case,  the 

deposition  should  be  admitted.     lb. 
A  deposition  before  a  mayor,  "  certified  to  be  taken  in  pursuance  of  the  act," 

is  sufficient,  though  it  be  not  stated  that  the  witness  was  cautioned. 

Moort  V.  Nelton,  383. 

DOWER. 

All  the  substantial  requisites  of  the  statute  must  be  complied  with,  in  tak- 
ing a  relinquishment  of  dower.    Raverty  and  Wife  v.  Fridge,  230. 

Dower  is  often  claimed  under  circumstances  of  great  injustice.    lb. 

The  separate  examination  of  a  feme  covert,  as  required  by  the  statute,  is 
indispensable,  but  the  words  of  the  statute  need  not  be  used  by  the 
certifying  officer.    Ex  dem.  Raterty  and  Wife  v.  Fridge,  ei  oi.,  245. 

ENTRY  OF  LAND. 

The  withdrawal  of  an  entry,  by  a  person  without  authority,  does  not  affect 

Uie  claim  under  the  entry.     Ex  dem.  GauU  v.  Af*3fi0an,  20. 
And  subsequent  sanction  of  the  act  makes  the  withdrawal  valid.    lb. 

EQUITY. 
See  Chancery. 

EVIDENCE. 

Occasional  intemperance,  which  produces  temporary  insanity,  not  sufficient 

to  set  aside  a  conveyance.    Lewis  v.  Baird,  56. 
An  assignment  of  a  military  warrant,  under  which  a  claim  has  been  asserted 

for  many  years,  may  be  presumed  to  be  genuine,  and  to  have  been  made 

for  a  valuable  consideration.     lb. 
An  accomplice,  though  competent,  should  be  cautiously  confided  in.    UmUd 

States  V.  Troax,  224. 
Unless  corroborated  in  some  material  facts,  should  not  be  sufficient,  gene^ 

rally,  to  convict.    lb. 
Where  the  prosecutor  states  the  offence  with  greater  particularity  than  he 

is  bound  to  do,  the  proof  must  correspond  with  the  averments.     United 

States  V.  Brown,  233. 
A  receipt  is  only  evidence  of  payment,  and  may  be  explained  or  contradicted 

by  parol.     Weed  v.  Snoto,  265. 
A  note  is  not  payment  unless  it  be  expressly  received  as  such.    Ib» 
Where  an  order  is  drawn  and  is  in  favor  of  B.,  if  in  funds,  its  acceptance  by 

A,  is  evidence  that  he  had  funds  in  his  hands  of  the  drawer.    KembU  v. 

LuU,  272. 
On  such  an  order,  B.  may  maintain  an  action  against  A.,  and  his  admission 

of  funds  in  his  hands,  by  the  acceptance,  shows  a  consideration.    lb. 
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EVIDENCE— Owrfinued. 

Parol  proof  is  not  admissible  to  show  the  meaning  ^yen  by  the  parties  to 

certain  words  in  a  written  instrument,  the  words  being  free  from  ambi- 

'  guity.    lb. 
It  is  too  late  to  offer  evidence  in  chief  after  the  testimony  is  closed.     lb. 
A  treasary  transcript  to  be  evidence,  must  contain  the  original  items  of  the 

accounts  or  balances  admitted  by  the  defendant  in  his  official  returns. 
United  8tate»  v.  HiUiard,  324. 
A  balance  struck  by  the  treasury  cannot,  as  such,  be  charged  and  made 
^        evidence.    lb. 

Where  a  person  is  charged  by  the  defendant,  through  the  agency  of  a  third 

party,  the  evidence  on  which  such  charge  was  made  must  be  stated.    lb. 
WheUier  a  paper  has  been  sealed,  may  be  referred  to  the  jury.    FoUet's 

Heira  v.  Rose,  332. 
Any  forcible  indentation  of  the  parchment  may  be  a  seal.    lb. 
Persons  accustomed  to  parchments  were  exatiiined.    lb. 
The  person  who  took  the  acknowledgment,  was  permitted  to  state  that  the 

instrument  must  have  been  sealed,  &c.    lb. 
Unless  the  inadequacy  of  price  be  such  as  to  strike  any  one  with  suspicion 

of  fraud,  it  will  not  be  inferred.     lb. 
Where  a  promissory  note  is  made,  the  consideration  of  which  is  to  be 

defeated,  if  certain  bills  of  exchange  shall  not  be  paid,  against  the  assignee 

of  such  note,  without  notice,  the  non-payment  of  the  bills  cannot  be  set 

up  in  defence*    Thomiu  v.  Page,  369. 
The  agreement  between  the  original  parties  would  be  a  fraud  on  the  as- 
signee,   lb. 
And  this  is  not  affected  by  the  statute  authorising  the  defendant  to  set  up 

any  defence  against  the  assignee,  that  he  could  use  against  the  payee.   lb. 
A  deed  in  Illinois,  though  not  acknowledged  correctly,  if  recorded,  is  notice, 

and  may  be  used  in  evidence,  by  proving  its  execution.    OiUeepie  v.  Reed, 

377. 
A  receipt  may  be  explained  by  parol,  and  it  may  be  impeached  for  fraud. 

Baker  v.  Moore,  387. 
A  transcript  from  the  patent  office  may  be  corrected  by  another  one  duly 

certified.    Brooke  v.  Jenkins,  432. 
It  is  not  essential  that  a  renewed  patent  should  contain  a  full  statement  of 

the  proceedings  of  the  Board.     lb. 
The  functions  of  the  Board  are,  in  their  nature,  judicial.    lb. 
Copies  of  assignment  from  the  records  of  the  patent  are  evidence.    lb. 
An  administrator  may  renew  the  patent  of  the  deceased  patentee.    lb. 
He  may  assign  the  right    lb. 

The  improvement  must  be  accurately  described.    lb. 
It  must  be  so  certain,  as  to  enable  a  mechanic  to  construct  the  mackine.  lb. 
The  right  of  Woodworth  consists  in  the  combination  of  certain  mechanical 

powers.    lb. 
83 
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EVIDENCE— Conrinuerf. 

The  use  of  any  part  of  these  lew  than  the  whole  ia  no  infringement.    lb. 
Where  an  individual  is  proved  to  have  been  liring  within  seven  ysen*  the 

burden  of  provinjf  his  death  lies  upon  the  party  who  asserts  it.    QUkimd 

T.  MarHn,  490. 
Where  the  clerk  is  deed,  who  made  the  entries  in  a  book  of  aocoBBts*  his 

hand  writing  may  be  proved.    Jsraes,  lusignee,  v.  Whtriou,  493. 
But  the  original  entries  must  be  proved,  and  not  a  copy.    lb. 
If  a  deed  purports  to  haye  been  executed  by  the  trustees  of  a  town,  there 

must  be  evidence  that  the  persons  who  signed  it  were  trustees,  and  that 

they  had  power  to  make  the  conyeyance.    WaUaee  v.  Deweff,  548. 
An  acknowledgment  of  a  deed  before  a  clerk  of  the  court  in  Kentucky,  is 

not  good,  without  evidence  that  the  person  taking  the  acknowledgment 

was  clerk.    lb. 
The  admission  of  one  defendant  does  not  go  to  charge  his  co^efendant. 

Buekingham  v.  Burge$9f  549. 
Where  a  party  represents  himself  as  a  partner  in  a  oertaus  fiim,  or  pwmits 

others  to  do  so,  he  is  responsible  as  •  partner.    lb. 
And  this  is  the  ease,  although  he  may  not  in  fact  be  a  partner.    lb. 

EJCECUTIVE. 

The  executiye  power  cannot  be  leyieed  and  corrected  by  the  judicial.    At- 

tfOM  y.  UonunoHdy  107. 
Matters  of  form  and  discretion  are  for  ezeontiye  determination.    lb. 

EXECUTION. 

A  levy  of  an  execution  is  said  to  be  in  satisfaction  of  the  debt,  if  the  pro- 
perty be  of  sufikient  amount.    Storr  y.  Afoore,  354. 

And  this  is  so,  though  the  property  be  wasted  by  the  sheriflf.     lb. 

A  marshal's  sale  of  land,  on  execution,  will  be  set  aside  on  motion,  if  the 
defendant  had  no  iuterest  in  the  land.    R&eksell  v.  AUen,  357. 

This  is  a  proper  mode  of  giving  relief,  if  application  shall  ^be  made  before 
the  sale  is  confirmed.     lb. 

Under  the  decision  of.  the  Supreme  Court,  land  must  be  sold  on  execntion, 
under  the  law  in  force  when  the  contract  was  entered  into.  Rue  v. 
Decker,  575. 

FEDERAL  GOVERNMENT. 

The  power  to  regulate  commerce  among  the  several  states,  is  paiamount  in 

the  federal  govemmenty  and  cannot  be  restricted  by  a  state.    PislRier  v. 

Cuyahoga  County,  226. 
The  gorernment,  as  incident  to  its  sovereignty,  has  power  to  make  a  coa- 

traot.    United  States  v.  Lane,  365. 
It  may  compromise  a  suiti  and  reeeive  real  and  other  property  in  discharge 

of  the  debt,  in  trust,  and  sell  the  same.    lb. 
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FEDERAL  GOVERNMENT— Cbitftntttti. 

The  Solicitor  of  the  Treasary  is  charged  with  this  duty.    lb. 

Such  a  procedure  does  not  come  under  any  authority  to  purchase  lands.    lb. 

That  cannot  be  exercised,  except  under  authority  of  law. 

FRAUD. 

The  holder  of  bank  notes,  fraudulently  put  into  circulation,  may  enforce  the 

payment  of  them,  if  he  be  a  bona  fide  holder.    WAtte  r.  How,  291. 
Fraud  will  not  be  presumed,  from  inadequacy  of  price,  unless  it  be  so  great 

as  to  strike  the  mind  of  erery  one  with  a  suspicion  of  fraud.    FoUeU*9 

Heirs  ▼.  Rose,  332. 
On  the  ground  of  fraud,  an  indorser  of  a  note  may  be  made  liable.    Morgan 

et  al,  v.  Tipton  etal.,  339. 
Fraud  may  be  proved  by  circumstances.     Tardy  v.  Morgan,  358. 
Fraud  may  be  set  up  by  the  maker  of  a  note  against  the  assignee,  who  took 

the  note  after  it  was  due.    Slaeom  v.  Wishart,  517. 
This  cannot  be  done  against  a  bona  fide  assignee  before  the  note  was  pav 

able.    lb. 

FUGITIVES  FROM  JUSTICE. 

Joseph  SmJih,  being  demanded  by  the  Goyernor  of  Missouri  from  the  Go* 
vemor  of  Illinois,  as  a  fngitive  from  justice,  and  the  Governor  of  Illinois 
having  issued  his  warrant  to  deliver  him  over,  6lc,,  a  habeas  corpus  was 
issued  by  the  district  judge,  holding  the  circuit  court,  on  which  Smith  was 
discharged.  ^ 

The  action  being  under  the  law  of  the  United  States,  the  writ  may  be  issued. 

The  evidence  did  not  show  that  any  oflfence  had  been  committed,  by  the  ac- 
cused, in  Missouri. 

On  the  contrary  it  appeared  that  at  the  time  of  the  alleged  crime,  the  ac- 
cused was  in  the  state  of  Illinois.    Ex  parte  Smith,  121. 

FUGITIVES  FROM  LABOR. 

The  constitution  and  act  of  1793,  in  regard  to  the  surrender  of  a  fugitive 
firom  labor,  is  binding  on  the  state  of  Indiana,  and  its  citizens,  the  same  as 
on  the  other  states.    Vaughan  v.  WHUams,  530. 

The  laws  of  Missouri  sanctioning  slavery  must  be  respected,  and  rights 
under  them  enforced,  where  a  citizen  of  that  state  olaims  a  fngitive.    lb. 

An  individual  is  liable  to  the  penalty  for  a  rescue,  if  he  be  present  and  en- 
courage it.  ^  lb. 

An  owner  of  slaves  who  takes  them  to  the  state  of  Illinois,  and  keeps  them 
at  labor  six  months,  and  then  removes  them  to  Missouri,  forfeits  his  right 
to  them  as  slaves.    lb. 

Where  the  agent  of  the  claimant  of  fugitives  from  labor  acts  under  a  written 
power  of  attorney,  in  a  suit  for  hindering  an  arrest,  under  the  act  of  Con- 
gress, the  power  must  be  given  in  evidence,  or  if  it  be  lost,  the  contents 
must  be  proved.    Dri$kiU  v.  Parrith,  631. 
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FUGITIVES  FROM  LABOR— Owrfimwd. 
No  one  incurs  the  penalty,  under  the  act,  for  obstmcting  the  amat  who 

does  not  act  knowingly.    lb. 
He  must  have  notice  that  the  persons  are  fugitiyea,  and  that  the  agent  has 

power  to  arrest  them.    lb. 
The  power  of  attorney  is  in  the  nature  of  process.     lb. 
Whether  the  agent  makes  the  arrest,  with  the  view  of  taking  the  fugitives 

before  a  judicial  officer,  or  to  take  them  out  of  the  state,  the  principle  is 

the  same.     lb. 
No  one  incurs  the  penalty,  who  resists  an  arrest  by  one  without  authority. 

lb. 
To  harbor  fugitives  within  the  act,  it  must  be  done  with  a  view  iQ  elude  the 

pursuit  or  claim  of  the  master.     lb. 
But  one  penalty  can  be  recovered  for  obstructing  an  arrest,  at  the  same  time, 

of  one  or  many  fi^gitives.     lb. 
And  it  is  the  same  in  regard  to  harboring.    lb. 

GUARANTOR. 

A  letter  of  credit  to  a  particular  firm,  and  which  guaranties  the  payment, 
will  not  bind  the  guarantor,  if  the  pnrcliase  be  made  of  other  persons. 
Bleeker  v.  Hyde,  279. 

Such  a  contract  is  not  to  be  extended  beyond  the  manifest  intentipn  of  the 
parties.     lb. 

But  where  the  goods  are  purchased  in  the  name  of  the  guarantor,  and  he 
examines  the  invoices  and  approves  of  the  same,  he  is  clearly  bound.    lb. 

And  especially  is  he  bound,  if  he  t^ke  possession  of  the  goods  with  a  view  of 
preventing  a  loss.     lb. 

Under  such  circumstances,  no  notice  of  the  acceptai^ce  of  the  guaranty 
was  necessary.    lb. 

A  guaranty  must  have  a  consideration  to  support  it.    Bebee  v.  Moore,  387. 

If  given  at  the  time  the  contract  to  which  it  relates  was  executed,  the  con- 
sideration will  be  found  in  the  contract.    lb. 

If  subsequently,  there  must  be  shown  a  consideration.    lb. 

To  charge  a  guarantor,  on  his  principal's  failure  to  deliver  flour,  &c.,  a  de- 
mand of  the  article  when  due  must  be  made,  and  a  reasonable  notice  of 
failure  given  to  the  guarantor.    lb. 

HABEAS  CORPUS. 

On  a  habeas  corpus,  the  court  cannot  look  behind  the  sentence  of  the  court 
where  it  had  jurisdiction.    Johnson  v.  United  States,  89. 

A  habeas  corpus  may  issue,  by  the  courts  of  the  United  States,  to  bring  up 
a  person  charged  with  being  a  fugitive  from  justice.    Ex  parte  Smith,  121.. 

On  a  habeas  corpus,  the  court  will  inquire  whether  the  capias  was  rightfully 
issued.    NeUon  v.  CuUer,  326. 
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INDICTMENT. 

An  indictment  for  perjury  nnder  the  bankrupt  law,  for  not  crying  a  true 
schedule,  all  the  itema  on  the  schedule  need  not  be  stated.  UmUd  StateB 
v.  Chapman^  390. 

The  allegation  that  the  items,  naming  them,  were  omitted  with  intent  to  de- 
fraud A.  B.,  and  the  other  creditors,  is  sufficient.    lb. 

Bank  notes  stolen  from  the  mail,  may  be  laid  as  the  property  of  the  persoii 
forwarding  them.     UmUd  Statet  y.  Burroughs,  405. 

A  carrier  of  the  mail,  for  ail  offence  under  the  law  punishable,  may  be  con- 
victed, though  not  as  a  carrier.    lb. 

Being  charged  as  carrier,  may  be  considered  as  surplusage.    lb. 

One  or  more  good  counts  in  an  indictment,  will  sustain  a  general  verdict  of 
guilty.    lb. 

INDORSER  AND  INDORSEE. 

A  promise  to  pay  by  an  indorser,  is  presumptive  evidence  of  notice,  as  it 
acknowledges  a  legal  liability.    Sherman  v.  CZarit,  91. 

Negotiable  notes  executed  in  Indiana,  payable  at  the  Bank  of  Madison,  in 
that  state,  if  assigned  in  Pennsylvania  to  an  unauthorised  banking  associa- 
tion, the  assignee  cannot  sustain  an  action  in  Indiana.  M'CUiUoek  v. 
OuffintiiM,  158. 

The  lex  loci  governs  the  contract  of  assignment.    lb. 

The  assignment  being  void  in  Pennsylvania,  is  also  void  in  Indiana.    lb. 

A  note  absolute  upon  its  face,  though  subject  to  conditions  by  another  in- 
strument, in  the  hands  of  an  indorser,  with  notice,  will  be  treated  as 
between  the  original  parties.    77ioma$  v.  Page,  167. 

The  law  of  the  place  where  the  indorsement  was  made,  governs  it.  Bank  of 
imnoisY.  Brady,  268. 

The  indorsement  is  a  new  contract.    lb. 

If  Uie  indorsee  give  time  to  the  maker  of  a  note,  the  indorsers  are  dis- 
charged.   Morgan  et  aL  v.  Tipton  et  ah,  339. 

If  there  has  been  fraud  on  the  part  of  the  indorsers,  they  may  be  made  liable 
on  that  ground.    lb. 

In  Indiana,  except  notes  given  to  banks,  the  maker,  before  recourse  can  be 
had  against  the  indorser,  must  be  prosecuted  to  insolvency.    lb. 

An  assignment  of  a  note  is  a  new  contract,  and  is  governed  by  the  place 
where  it  is  made.    Dundas  v.  Bottier,  397. 

INJUNCTION— &e  Chancery. 

The  court  will  not  injoin  the  sale  of  a  similar  article  under  the  same  pat^t, 

in  a  particular  district  assigned  to  an  individual,  though  manufactured  in  a 

different  district.    Boyd  v.  Broum,  295. 
The  court  will  not  injoin  the  proceedings  on  a  creditor's  bill,  in  the  state 

court,  where  the  bill  was  filed,  and  process  served,  before  the  petition  ii) 

bankruptcy.    Clarke,  aseignee,  v.  Ritt,  494. 
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INJUNCTION— CbnXinuttf. 

If  fmad  were  alleged,  that  would  be  a  gronnd  on  which  joriadiction  could 
be  execciaed.    Ih. 

INTEREST. 

Stirplaa  fanda  in  the  handa  of  an  agent  for  parohaaea,  amleaa  demanded,  do 
not  draw  interaet    Wmtmu  y.  BaxUr,  471. 

Loana  made  to  the  city  of  Detroit,  on  which  intereat  was  to  be  paid  aemi- 
annually,  and  at  the  aame  time  conpona  wete  iaaned  for  the  intereat  pay- 
able aa  atipnlated,  held  that  theae  conpona,  if  not  paid,  entitled  the  holder 
to  intereat    HoOingmoortk  y.  Tht  Oily  of  Ustroit,  473. 

JUI>GMENT. 

A  judgment  in  Ohio,  baa  relation  to  the  first  day  of  the  term,  and  from  that 

day  constitutea  a  lien  on  the  lands  of  the  defendant,  which  lie  within  the 

juriadiction  of  the  court.    Bx  dem.  Siurges  v.  Bank  of  CUawlandi  140. 
A  warrant  of  attorney  to  confess  a  judgment,  the  defendant  being  inaolveDt, 

executed  within  two  months  preceding  the  filing  of  the  petition  by  the 

bankrupt,  ia  void.    H^Lmn^  assignee,  y.  Bank  of  LoifiiyetU,  185. 
The  judgment  being  inyalid,  all  the  proceedinga  under  it  are  fraudulent  and 

yoid.    lb. 
All  judgments  at  the  same  term  under  the  Ohio  Btatnte>  haye  an  equal  lien, 

proyided  execution  be  iaraed  and  levied  within  a  year.    M*Lean,  astigmse, 

y.  Roekey,  235. 
Judgment  will  not  be  arrested,  if  the  instrument  declared  on  shows  a  yaln- 

able  consideration.    Kembie  y.  LuU,  272. 
A  failure  to  giye  security  for  costs,  under  the  general  rule  of  the  courti  no 

cause  for  setting  aside  a  judgment    Lfftle  v.  Denham,  411. 
Nor  is  the  misapprehension  of  counsel  a  ground  for  doing  ao  under  ordinary 

circumstances.    lb. 
A  judgment  against  the  casual  ejector  may  be  set  aside,  for  good  cause,  after 

the  term.    lb. 
The  tenanta  should  be  named  in  the  notice,  and  it  should  be  seryed  on  them. 

lb. 

JURISDICTION. 

Jurisdiction  is  ^  taken  from  the  damages  laid  in  the  writ  and  declaration,  and 

not  from  the  amount  due,  as  proved  on  the  trial.    Sherman  y.  Clark,  91. 
'  In  all  caaea  arising  under  the  bankrupt  law,  the  circuit  oonrt  has  concurrent 

jurisdiction  with  the  district  court.    McLean,  assignee,  y.  Ba$ik  of  Lafsof 

ette,lBS. 
The  circuit  court  has  jurisdiction  in  all  oases  where  a  suit  is  brought  by  the 

assignee  of  a  bankrupt  or  against  him.    lb. 
The  state  courts  haye  not  jurisdiction,  and  Congress  have  not  power  to  vest 

them  with  jurisdiction,  to  carry  out  the  bankrupt  law.    lb. 
A  atate  court,  by  the  enforcement  of  a  lien,  cannot  draw  to  its  jurisdiction 

the  administration  of  the  bankrupt  law.    lb. 
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JURISDICTION— OmtinMcrf. 

To  prerent  thii  effect,  the  circuit  conrt  may  iasne  an  injunction.    lb. 

An  asei^nmeut  void  under  the  bankrupt  law,  the  circuit  court  has  jurisdiction 

to  say  80,  and  to  distribute  the  assets.    M^LeaUy  oBsigneey  y.  MaUim,  199^ 
The  assifpiee  of  a  mortgage  may  file  a  bill  of  foreclosure  in  the  federal 

court,  though  his  assignor  could  not  have  done  so.  Dundas  t.  BotUer,  204^ 
Such  a  bill  acts  upon  the  land  as  directly  as  an  action  of  ejectment.    lb. 
An  ejectment  may  be  brought  by  the  assignee  of  a  mortgage,  aad  the  juris- 

diction  of  the  court  cannot  be  doubted.    lb. 
The  restriction  of  the  eleventh  section  of  the  act  of  1789,  seems  t»  have 

been  designed  to  act  upon  negotiable  paper.    lb. 
Where  there  is  no  allegation  of  fraud  in  the  bill,  and  the  liens  will  more  than 

absorb  the  property  of  the  bankrupt,  there  is  no  reason  why  this  court 

should  take  jurisdiction.    M* Leant  ttstignee^  v.  Rockey,  235. 
In  Ohio,  the  Court  of  Common  Pleas  have  power  to  take  jurisdiction  of  a 

bill  for  partition  in  two  counties.    Nelson  y*  Moatiy  319. 
But,  to  affect  purchasers,  the  decree  must  be  recorded  in  the  county  where 

the  land  lies.    lb. 
I  An  assignee  in  bankruptcy  has  a  right  to  file  his  bill  against  different  mort- 
gagees to  test  the  validity  of  their  mortgage.    M*Lean,  assignmf  v.  Ma" 

hard,  415. 
The  assignee  represents  the  creditors.    lb. 
The  conrt  has  no  jurisdiction  to  enforce  a  contract  respecting  a  patent  light, 

where  the  parties  live  in  the  same  state.    Brooks  v.  £toCey,  533. 
But  where  a  contract  of  license  is  abandoned,  the  party  who  holds  the  right 
'  may  restrain  the  individual  from  infringing  his  right.    lb. 
Jurisdiction  being  acquired  on  a  bill  to  restrain  the  defendant  from  an  in- 
fringement of  a  patent  right,  the  court  may  settle  between  the  parties^ 

other  collateral  matters.    lb. 
When  a  party  voluntarily  submits  to  the  jurisdiction  of  the  court,  it  may 

go  on  and  decide  the  matter  appertaining  to  the  controversy.    M^Learif 

assignee,  v.  Bank  of  Lafayette,  587. 
A  decree,  in  Ohio,  for  land  out  of  the  state,  cannot  operate  as  a  conveyance, 

as  in  it;  but,  having  jurisdiction  of  the  person,  a  decree  may  be  enforced* 

lb. 

JURY. 

A  demand  for  a  trial  by  jury,  where  an  application  for  the  benefit  of  ther 
bankrupt  law  is  dismiflsed,  must  be  made  at  the  term  sX  which  the  deeisioD 
is  made.    In  the  matter  of  Hunter,  397. 

LANDS,  PUBLIC,  RESERVED— STee  SdU  Springs. 

Lands  purchased  or  taken  by  the  government  for  debtsy  may  be  sold  by  it^ 
UvUed  States  v.  Hudson,  156. 
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LAPSE  OF  TIME. 

Lapse  of  time  will  operate  aa  a  bar  against  a  non-residenti  under  certain 
circumBtanceS)  althongh  the  statute  doee  not  ran  against  him.  ha»M  t. 
Bairdf  56. 

A  delay  of  payment  for  two  yean,  under  cireumstances  where  the  Tender 
receives  no  damage  which  interest  will  not  compensate,  will  not  bar  a  bill 
for  a  specific  execution  of  the  contract.    Jfisson  ▼.  WaUaee,  148. 

A  purchaser  of  land,  to  be  paid  in  work,  who  enters  into  possession,  but 
never  performs  the  work,  cannot  set  up  lapse  of  time  to  protect  him. 
Staimbury  t.  Taggart,  457. 

A  possession  under  such  a  purchase,  without  deed,  cannot,  by  lapse  of  time, 

ripen  into  a  title.    lb. 
The  purchaser's  possession  is  the  possession  of  the  Vendor.    lb. 

LETTER  OF  CREDIT. 

A  letter  of  credit  to  a  particular  firm,  and  which  guaranties  the  payment, 
will  not  bind  the  guarantor,  if  the  purchase  be  made  of  other  persons. 
BUeker  y.  Hyde,  279.  ^ 

Such  a  contract  is  not  to  be  extended  beyond  the  manifest  intention  of  the 
parties.    lb. 

LEX  LOCI. 

The  lex  loci  governs  the  contract  of  indorsement  of  a  negotiable  note- 
M*Clintock'¥.  Cuinmtns,  158. 

LICENSE. 

A  conditional  license  to  use  a  patented  machine,  cannot  be  set  up  as  an  ex- 
cuse or  justification  on  a  charge  of  infringement,  unless  the  defendant 
aver  and  show  that  he  has  performed  the  conditions  on  his  part  Bnokt 
V.  StoOey,  5S3. 

LIEN. 

A  judgment  in  Ohio  is  a  lien,  fW>m  the  first  day  of  the  term.    Bx  dem. 

StMfgea  V.  Batik  of  CUtndand,  140. 
A  mortgage  under  the  act  of  1831,  takes  effect  only  from  the  time  it  is  left 

for  record.    lb. 
The  mortgage  first  recorded  will  create  a  paramount  lien  to  one  of  prior 

date,  which  has  not  been  recorded.    lb. 

The  peculiar  provisions  of  the  statute  would  seem  to  preclude  an  equitable 
mortgage.    lb. 

Under  the  bankrupt  Uiw,  bona  fide  liens  under  the  state  law  are  valid. 

M'Lean,  assignee,  v.  Bank  of  Lafayette,  185. 
Fraud  vitiates  such  liens.    lb. 
A  judgment  is  a  lien  within  the  law.    lb. 
A  judgment  binds  the  real  estate  of  defendant  from  the  first  day  of  the  term. 

M*Lean,  assignee,  v.  Roekey,  235. 
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LIEN — Continued, 

A  permanent  leasehold  estate,  from  the  constmetion  of  the  Ohio  statute  by 
the  Supreme  Court  of  the  state,  is  bound  by  a  judgment,  as  real  estate, 
lb. 
'  Where  a  creditor's  bill,  to  subject  equitable  rights  of  a  judgment  debtor,  was 
served  before  the  petition  in  bankruptcy  was  filed,  it  creates  a  lien  under 
the  bankrupt  law.  Clarke^  astignee,  t.  Rigt,  494. 
A  judgment  discharged  cannot  be  resuscitated  so  as  to  be  a  lien  upon  the 
property  of  third  persons.    M*Lean,  oMsignee,  y.  Bank  of  Lafayette,  S87. 

LIMITATION,  STATUTES  OF— 

The  statute  of  limitations  is  the  law  of  the  forum.    Egbert  y.  DihbU,  86. 
The  act  of  Congress  of  1790,  limiting  the  prosecution  of  certain  ofienders 

to  two  years,  applies  to  statutes  subsequently  passed.    Johnmtn  y.  United 

States,  89. 
Where  there  is  a  bar'  under  the  statute,  it  should  be  pleaded.    lb. 
The  thirty- first  section  of  the  act  of  Congress,  of  30th  April,  1790,  applies 

to  offences  committed  after,  as  well  as  before,  the  act    United  8tate§  y. 

Battard,  469. 
The  indictment  or  information  must  be  found  within  the  limitation  of  the 

statute.    lb. 
An  indictment  within  two  years,  on  which  a  nolle  prosequi  was  entered, 

cannot  save  the  statute.    lb. 
The  second  indictment  had  no  connection  with  the  first.    lb. 
A  surety  of  a  postmaster  must  be  sued  in  two  years  after  the  defalcation 

occurs.    United  States  y.  Davis,  483. 
The  act  of  limitation  of  Illinois,  of  1827,  bars  certain  claims  not  presented 

in  sixteen  years,  but  did  not  operate  against  non-residents;  but  this  ex- 

emption  was  repealed  by  the  act  of  1837 — held  that  on  a  claim  which  had 

six  years  to  run,  the  statute  would  run.    Lewis  v.  BroadweU,  568. 
To  bar  any  claim  there  must  be  a  reasonable  time  for  the  statute  to  run  after 

it  is  enacted.     lb. 
Until  administration  granted,  it  is  doubtful  whether  the  statute  can  operate, 

as  there  is  no  one  against  whom  suit  could  be  brought.    lb. 

MARSHAL. 

A  marshal  of  the  United  States  is  bound  to  pay  over  to  his  deputies  and  as- 
sistants, in  taking  the  census,  the  same  funds,  or  their  equivalent,  which 
he  may  have  received  from  the  government.  Unitsd  States  v.  Patter- 
son, 53. 

And  if  he  pay  less,  he  is  liable  to  the  penalty  of  &ve  hundred  doUars*  under 
the  act  of  the  3d  March,  1839.     lb. 

A  sale  of  treasury  notes  by  the  marshal  for  currency,  at  eight  per  cent,  pre- 
mium, and  a  payment  of  his  deputy  in  such  currency,  is  a  violation  of  the 
law.    lb. 
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MARSHAlr-Cotainued. 

The  deputy  of  the  marshal  is  a  sworn  officer  known  to  the  law,  and  he  may 
return  as  deputy  process  served  by  him.    Spafford  y.  CroodaU,  97. 

A  marshal's  sale  of  land  on  execution,  where  the  defendant  had  no  interest 
in  the  land,  will  be  set  aside  on  motion.    Roek$eU  y.  Alien,  357. 

The  deputy  of  a  marshal  is  liable  to  be  attached  for  not  paying  oyer  money 
received  by  him.    Bagley  y.  Yates,  465. 

MORTGAGE. 

A  prior  mortgagee  has  a  right  to  release  his  claim  on  the  pa3rment  of  bis 

debt,  unless  he  have  actual  notice  of  the  claims  of  subsequent  mortgagees. 

M*Lean,  assignee,  y.  BajJe  of  LafayeUe,  587. 
This  notice  cannot  be  implied  by  recording  the  subsequent  mortgagee,  but 

it  must  be  a  notice  in  fact.    lb. 
A  junior  mortgagee  has  a  right  to  pay  off  the  prior  mortgage,  and  claim 

under  it.    lb. 

MOTION. 

A  writ,  by  virtue  of  which  a  bail  bond  was  taken,  will  not  be  set  aside  on 
motion,  after  judgment  in  the  original  action  and  suit  on  the  bond.  HaU 
y.  Singer  d  al.,  17. 

A  motion  to  produce  a  paper  in  the  possession  of  the  plaintiff,  which  is 
necessary  to  enable  the  defendants  to  plead,  may  be  granted  in  the  discre- 
tion of  the  court,  although  no  notice  baa  been  given.  Branson  v.  Ken- 
sey,  180. 

A  decree  irregularly  obtained,  will  be  set  aside  on  motion.  Treadtodl  v. 
Cleaveland,  283. 

A  demise  in  the  name  of  a  dead  mafi,  will  not  be  stricken  out  on  motion. 
Ex  dem.  Baylor  v.  Neff,  303. 

And  so  if  the  lessor  of  the  plaintiff  be  dead  at  the  commencement  of  Uie 
suit.     lb. 

A  judgment  of  a  previous  term  cannot  be  set  aside  on  motion.  BntA  y. 
Bobbins,  486. 

The  court  will  not  dismiss  an  action  of  ejectment,  when  the  lessor  of  the 
plaintiff  is  living,  though  he  be  insane.     Gilleland  v.  Martin,  490. 

If  the  lessor  be  a  lunatic,  the  action  is  well  brought  in  his  name.     lb. 

NON-SUIT. 

If  the  proof  do  not  agree  with  the  bill  of  particulars  furnished,  a  non-suit 

must  be  the  consequence.     Williams  v.  Sinclair,  289. 
A  non-suit  will  be  set  aside  where  justice  requires  it.    lb. 

NOTARY. 

The  clerk  of  a  notary,  strictly,  is  not  authorised  to  present  a  bill  for  pay- 
ment.   Sacrider  v.  Brown,  481. 
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NOTARY— Cbulmiied. 

In  London  and  Liyerpool,  under  a  long  established  usage,  the  clerk  makes  a 

demand.    lb. 
The  protest  must  be  made  by  the  notary.    lb. 

NOTICE. 

The  recording  a  deed,  which  conyeys  an  equity  only,  is  not  notice.    Lewis 

▼.  Baird,  56. 
A  record  of  a  deed  in  Kentucky,  for  lands  in  Ohio,  is  no  notice  to  a  sub- 
sequent purchaser.     lb. 
The  recording  of  a  copy  of  a  deed  cannot  be  notice.    lb. 
A  notice  of  demand  and  protest  of  non-payment  of  a  note  to  the  indorser, 

is  good,  if  directed  to  a  post  office  where  the  party  is  in  the  practice  of 

receiving  his  letters,  though  it  may  not  be  the  nearest  post  office  to  his 

residence.    Sherman  ▼.  Clarke,  91. 
A  personal  notice  of  the  demand  and  refusal  to  pay  a  note,  may  be  given  to 

the  indorser  at  any  place.    Hyslop  v.  Joiiea,  96. 
Where  an  indorser  lives  in  a  city,  the  notice  must  be  served  personally,  or 

left  at  his  residence,  or  place  of  business.    lb. 
A  deposit  of  the  notice  in  the  post  office  is  not  sufficient,  without  the 

indorser  received  it.    lb. 
Where  a  note  or  bill  is  drawn  by  a  member  of  a  firm,  to  pay  his  individual 

debt,  and  he  accepts  the  bill,  and  before  due  it  is  negotiated  without 

notice,  payment  may  be  enforced.    Babeock  v.  Stone,  172. 
But  where  the  poasession  of  a  paper  is  desired  to  be  used  in  evidence,  a 

notice  is  necessary.     lb. 
Kegnlarly  a  notice  should  be  served  on  infants,  where  the  court  appoint  a 

guardian  ad  litem,  and  for  this  defect  a  decree  or  a  judgment  may  be 

reversed.    lb. 
But  this  objection  cannot  be  taken  collaterally.    lb. 
A  purchaser  of  land,  with  full  notice  of  certain  claims,  and  receives  a  deed, 

cannot  withhold  the  purchase  money  on  account  of  such  claims.    tSton- 

buryv.  Taggart,  457. 
He  muBt  seek  redress  on  the  warranty,  should  he  snffisr  damage.    lb. 
A  notice  of  a  demand  of  payment  and  protest  of  a  note,  bearing  the  signa- 
ture of  the  notary,  is  good,  and  the  court  will  not  presume  that  it  was 

signed  in  blank.    Browning  v.  Andrews,  576. 
A  notice  of  taking  depositions,  left  at  the  lodgings  of  the  party,  the  place 

not  being  named,  is  not  sufficient.    HiU  v.  NoroeU  and  Crury,  583. 
A  notice  to  an  indorser,  who  is  a  member  of  the  Senate  of  the  United 

States,  left  in  the  post  office  of  the  Senate,  is  not  sufficient    lb. 
And  so  of  the  House  of  Representatives.    lb. 
But  if  the  jury  believe,  from  the  evidence,  that  the  notice  was  received,  it  is 

sufficient    lb. 
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ORDINANCE  OF  1787. 

Does  not  prevent  the  improvement  of  navigable  water  courses.  Pshiw  v. 
CommUBioners  of  Cuyahaga  County,  226. 

No  state  can  obstruct  navigable  streams  extending  to  other  states.     lb. 

The  western  reserve  in  Ohio,  subject  to  the  ordinance.    lb. 

The  Constitution  of  the  Union  and  act  of  1793,  in  regard  to  the  snrrender 
of  a  fugitive  from  labor,  is  binding  on  the  state  of  Indiana,  and  its  citi- 
zens, the  same  as  on  the  other  states.    lb. 

A  repugnancy  between  the  compact,  in  the  ordinance  of  1787  and  the  state 
constitution,  necessarily  repeals  the  ordinance.    lb. 

Indiana,  by  coming  into  the  Union  consents  to  this.    lb. 

PARTIES. 

Parties  in  chancery  or  at  law,  may  waive  process  and  appear.    iVelssa  v. 

Moare^  319. 
Under  certain  circumstances,  a  suit  may  be  prosecuted  by  the  drawer  of  a 

bill  of  exchange  in  the  name  of  the  payees  for  the  benefit  of  the  drawer. 

DavU  4r  Co.  V.  M'Connd,  391. 
In  such  a  case,  payment  of  the  bill  by  the  dnwer,  is  no  bar.    lb. 
The  drawer  having  paid  the  bill  to  the  payees,  after  the  aooepton  refused  to 

pay  it,  had  a  right  to  sue  the  acceptors.    lb. 
After  an  act  of  bankruptcy^  suit  oannot  be  brought  in  the  name  of  the 

bankrupt.    Cook  v.  Lansing,  571, 

PARTNERS. 

An  acting  partner  of  a  mercantile  establishment  may  transfer  its  funds. 
PiaU  V.  Oliver  and  Waitams,  37. 

Real  estate  purchased  by  the  partnership,  is  liable  for  its  debts.    lb. 

But  the  acting  partner  cannot  transfer  the  real  estate  of  the  partnership.  lb. 

In  chancery  such  real  estate  is  considered  as  personal  property.    lb. 

On  the  death  of  a  partner,  his  interest  in  the  real  estate  descends  to  his 
heirs.    lb. 

A  partner  failing  to  pay  his  share  of  the  partnership  fund,  does  not  forfeit 
his  interest  in  the  partnership.    lb. 

A,  being  a  partner  in  two  firms,  draws  a  bill  by  one  firm  on  the  other,  pay- 
able to  himself,  for  his  individual  debt,  and  accepted  by  such  firm,  cannot 
be  recovered  by  the  payee  against  the  drawers  or  acceptors.  B^bcdck  v. 
Stone  el  oj.,  172. 

Where  men  associate  in  partnership,  they  give  credit  to  each  other,  and  they 
should  bear  the  loss.    lb. 

On  this  ground,  a  partner  may  bind  his  partners,  though  his  act  be  a  fraud 
on  the -firm.    lb. 

After  the  dissolution  of  a  partnership,  one  partner  has  no  power  to  bind  the 
late  firm,  by  giving  a  note  for  a  partnership  debt    Draper  v.  .Aissal,  375. 

It  is  otherwise,  if  a  partner  be  authorised.    lb. 
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PARTNERS— €bii<intfe<{. 

In  England  the  rule  is  different    lb. 

But  if  the  other  partner  promises  to  pay,  it  is  sufficient.    lb. 

An  individual  who  holds  himself  out  to  the  world  as  a  partner,  should  be 
held  responsible  as  such,  though  in  fact  he  be  not  a  partner.  Buckingham 
▼.  Burge99,  364. 

An  agreement  by  one  partner,  that  a  certain  note  should  be  paid,  by  a  trans- 
fer of  debts,  which  is  done,  though  no  credit  is  entered,  will  be  enforced. 
Owsihnetf  y,  M*Lane,  371. 

The  assignment  of  the  note  after  it  became  due,  in  violation  of  the  agree 
ment,  would  not  prevent  the  partner  from  making  this  defence.    lb. 

PATENT  RIGHTS. 

If  a  patentee  claims  more  than  he  has  invented,  his  patent  is  not  void,  as 

under  the  former  law,  but  so  far  as  his  invention  goes  he  is  protected. 

Peterton  v.  Wooden,  248. 
But  where  the  patent  is  for  the  improvement  of  a  machine,  the  patentee 

must  show  in  what  the  improvement  consists.    lb. 
If  a  patentee  be  dead,  his  administrator  may  renew  the  patent    Brooks  Sf 

Morris  v.  Jenkins  et  oi.,  250. 
The  board  on  whose  judgment  a  patent  is  renewed,  is  not  conclusive  aa  to 

the  right.    lb. 
The  specifications  of  an  improvement  of  a  machine,  must  be  so  clear  as  to 

enable  a  person  acquainted  with  the  structure  of  such  a  machine  to  build 

one.    lb. 
Where  witnesses  differ  as  to  the  fact  of  an  infringement,  an  issue  should  be 

directed,  or  an  action  at  law  commenced.    lb. 
A  difference  in  form  or  proportions  only,  makes  no  difference  in  the  prin- 
ciple of  a  machine.    lb. 
A  patent  is  invalid,  if  described  in  a  foreign  publication.    lb. 
The  exclusive  grant  in  a  patent,  is  the  construction  and  use  of  the  thing 

patented.    Boyd  v.  Broten,  295. 
Where  the  right  consists  in  certain  instruments,  by  which  a  bedstead  of  a 

particular  structure  is  made,  the  structure  or  use  of  these  instruments  is 

prohibited.    lb. 
A  patentee  of  a  flouring  mill  of  a  certain  structure,  has  an  exclusive  right 

to  make  and  use  such  mill,  but  he  can  claim  no  monopoly  in  the  sale  of 

the  flour  he  manufactures.    lb. 
Under  the  act  of  1836,  the  patentee  may  assign  any  part  of  his  right  Boffd 

V.  M*A]fien,  427. 
The  assignment  must  be  recorded.    lb. 

If  not  recorded,  a  subsequent  assignee,  without  notice,  would  hold.    lb. 
The  sale  of  the  product  of  a  patented  machine  is  not  an  infringement  of 

the  right    lb. 
But  if  the  person  who  sells  is  connected  with  the  use  of  the  msohiney  it 

may  be  an  infringement.    lb. 
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The  thing  inyented  must  be  accurately  described.    lb. 

Woodworth*8  right  consists  of  a  combination  of  known  mechanical  powers. 

lb. 
The  use  of  any  part  of  these,  less  than  the  whole,  is  no  infringement     lb. 
Where  more  is  claimed  than  is  invented,  a  disclaimer  must  be  made  in  a 

reasonable  time.    lb. 
If  the  thing  claimed  to  have  been  invented,  has  been  before  made,  or 

described  in  any  public  work,  the  patent  is  void.     lb. 
The  principle  of  a  machine  depends  upon  its  peculiar  structure,  by  which  a 

certain  effect  is  produced.     lb. 
Where  license  to  run  a  machine  patented  has  been  abandoned,  the  holder 

of  the  right  may  file  his  bill  to  injoin  the  defendant.  Brook  ▼.  StoUey,  523. 
The  license  being  conditional,  if  set  up  by  the  defendant,  he  must  show  a 

performance  of  the  conditions  on  his  part.    lb. 
A  patent  right  is  infringed,  by  making  the  thing  patented,  though  employed 

by  another  to  do  so.    Boyce  v.  Dorr,  582. 
But  where  the  thjng  was  made  without  the  knowledge  of  its  having  been 

patented,  more  than  nominal  damages  should  not  be  given.    lb. 

PLEADINGS. 

A  plea  cannot  contradict  the  record-    Hall  v.  Singer  et  oZ.,  17. 

To  take  advantage  of  a  defect  in  the  writ.  Oyer  must  be  pleaded.    lb. 

In  an  action  against  the  assignor,  the  declaration  must  allege  a  demand  on 

the  drawer  of  the  note  when  it  became  due*    January  v.  Duncan,  19* 
For  chancery  pleading,  see  Chancery- 

A  demurrer  extends  to  the  first  error  in  pleading.    Egbert  v-  Dibble,  86. 
The  statute  of  limitations  of  the  state  where  the  suit  is  ibrought,  must  be 

pleaded.     lb. 
It  is  the  law  of  the  forum.    lb- 
Inducement  should  consist  of  such  facts  as  authorise  an  inference  against 

the  right  asserted  by  the  other  party.     lb. 
Where  there  is  a  bar  under  the  statute  of  limitations,  it  should  be  pleaded. 

Johnton  v.  The  Untied  States,  89. 
A  plea  that  the  defendant  paid  the  note  to  the  assignor,  before  he  had  notioe 

of  the  assignment,  cannot  be  sustained  against  the  assignee.    PaUerton  v. 

Atherton,  147. 
The  plea  should  aver  that  the  payment  was  made  before  the  note  was  as- 
signed, or  before  it  was  due.     lb* 
The  balance  averred  to  have  been  paid  to  the  plaintiff,  does  not  appear  to 

have  been  received  by  him  in  discharge  of  the  note.     lb* 
Duress  cannot  be  pleaded  by  a  stranger.    M*Clintick  v.  Cummint,  158. 
A  rejoinder  must  answer  the  replication.     United  States  v.  Cun^n,  163. 
It  must  tender  an  issue  on  a  single  point.    lb. 


INDEX.  671 


Pleadings. 


PLEADINGS— Cbntinuerf. 

If  double,  it  is  demurrable.    lb. 

The  plea  of  nil  debit  is  improper,  where  the  action  is  founded  on  a  deed.  lb. 

If  the  deed  be  only  inducement  to  the  action,  the  plea  is  proper.    lb. 

An  averment,  that  the  note  was  assigned  on  the  day,  or  at  the  time  of  its 
execution,  is  sufficient.    Silver  v.  Hentier8ony  165. 

Where  an  action  is  brought  against  two,  as  the  survivors  of  one,  it  is  not 
essential  to  allege  that  the  note  had  not  been  paid  by  the  deceased.     lb. 

A  plea  which  admits  the  execution  of  the  instrument,  and  sets  up  matter  in 
avoidance,  is  not  objectionable  as  amounting  to  the  general  issue.  Thomas 
V.  Page,  167. 

The  bank  of  Missouri  having  bills  to  the  amount  of  one  hundred  thousand 
dollars  of  the  bank  of  Illinois,  the  latter  bank  agreed  to  draw  drafts  on 
New  York  for  the  amount,  and  leave  its  bills  in  the  hands  of  a  third  party 
as  collateral  security,  and  also  to  place  ten  thousand  dollars  in  addition  in 
bills  to  cover  damages  of  protest.  The  bills  were  proteited,  and  suit 
brought  against  the  bank  of  Illinois  on  the  protested  bills ;  the  above 
agreement  cannot  be  pleaded  in  bar  of  the  action.  SUekney  v.  Bank  of 
lUinois,  ISI, 

Nor  can  an  agreement,  should  the  drafts  be  protested,  to  deliver  an  amount 
of  the  said  bills  to  cover  the  damages,  be  so  pleaded.    lb. 

The  pendency  of  a  suit  between  the  same  parties,  and  respecting  the  same 
subject  matter,  in  another  state,  may  be  pleaded  in  abatement.  Ex  parte 
Balch,  221. 

But  such  plea  must  show  that  the  court  has  jurisdiction.    lb. 

Certain  things  are  necessary  to  give  jurisdiction  to  a  proceeding  in  bank- 
ruptcy, and  these  must  be  stated.     lb. 

The  rules  of  pleading  are  the  same  in  civil  and  criniinal  cases.  United 
States  V.  Brown,  233. 

A  demurrer  to  the  declaration  raises  the  question  of  law,  Whether  the  plain- 
tiff, from  the  facts  stated,  is  entitled  to  recover.  Hohson  t.  M* Arthur,  241. 

Matter  of  evidence  should  not  be  pleaded.    lb. 

If  a  deed  be  partially  stated,  the  defendant  may  crave  Oyer,  and  demur.  lb. 

Bankruptcy  should  be  pleaded  at  law  and  in  equity.    Fellows  v.  HaU,  281. 

Until  this  is  done,  the  plaintiff  has  no  notice  of  the  bankruptcy.    lb. 

The  defendant  may  waive  his  discharge.    lb. 

A  plea  to  an  action  against  the  directors  of  a  bank,  under  the  Mlichigan  act 
of  1837,  which  makes  them  personally  liable  where  the  bank  is  insolvent, 
&c.,  which  avers  that  the  notes,  on  which  the  action  ifr  brought,  were 
fraudulently  put  into  circulation,  is  no  answer  to  the  declaration.  WhUe 
V.  How,  291. 

The  plaintiff  must  be  connected  with  the  fraud,  or  at  least  have  ^ad  notice 
of  it.    lb. 

A  bank  is  answerable  for  the  acts  of  its  agents ;  and  it  is  immaterial  how 
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notes  get  into  circalation,  if  they  come  into  the  hands  of  the  holder,  beaa 

fide.    lb. 
That  plea  is  defective,  which,  admitting' its  averments  to  be  true,  does  aot 

constitute  a  bar  to  the  action.    lb. 
A  plea  of  bankruptcy,  which  sets  out  the  certificate  and  discharge,  as  re- 
quired in  the  4th  section,  is  good.    lb. 
A  plea  which  does  not  traverse  the  facts  averred  in  the  declaration,  but 

sets  up  new  matter  in  defence,  admits  the  case  made  in  the  declaration. 

Chreathouse  v.  DunUtp,  303. 
So  a  demurrer  to  the  plea  admits  all  the  facts  of  the  plea  which  are  well 

pleaded.    lb. 
Want  of  consideration,  on  general  principles,  cannot  be  pleaded  to  a  bond; 

nor  fraud,  except  to  the  execution  of  the  instrument.    lb. 
But  under  the  statute  in  Ohio,  both  of  these  defences  to  a  sealed  instrument 

may  be  Qiade.    Ih. 
To  an  action  on  a  bond  to  pay  what  might  be  recovered  in  an  action  then 

pending,  a  defence  which  might  have  availed  in  that  action,  cannot  be  set 

up.    lb. 
Bdl  cannot  go  behind  the  judgment    It  is  as  conclosivo  agaiurt  them  as 

against  the  defendant.    lb. 
Every  plea  in  avoidance  of  a  bond  should  particularise  the  matters  of  avoid- 
ance,   lb. 
A  defendant  may  set  up  under  the  general  issue,  that  the  plaintiff  is  one  of 

a  partnership,  and  is  indebted  to  him,  it  being  the  same  transaction. 

Buckingham  v.  Burg9S»,  264. 
Defendant  cannot  plead,  as  against  the  assignee  of  a  note,  a  secret  agreement 

between  the  original  parties,  that  the  note  was  to  become  void,  if  certain 

bills  of  exchange  should  not  be  paid.     Thomas  v.  Page^  369. 
A  plea,  that  another  note  was  to  be  applied  to  the  note,  is  not  good,  unless 

it  avers  that  such  note  was  received  in  payment,  or  that  the  receipts  were 

received.    Homas  v.  M^ConneU^  381. 
A  plea  to  an  action  on  a  note,  that  the  goods  purchased,  for  which  the  note 

was  given,  are  of  no  value  to  defendant,  is  not  good.    Christy  v.  CununinM, 

386. 
In  the  exercise  of  their  discretion,  the  court  will  not  give  leave  to  file  the 

plea  of  the  statute  of  limitation,  out  of  time,  where  there  is  no  pretence 

of  merits.    Reed  and  Mix  v.  Clarkf  480. 

POSSESSION. 

Where  possession  has  been  taken  of  property  purchased  and  valuable  im- 
provements made,  the  acquiescence  of  the  vendor  may  be  presumed.  148. 

A  stranger  who  obtains  possession  through  a  tenant,  though  by  purchsse  of 
the  land,  cannot  dispute  the  landlord's  title.    Loehoood  v.  WaUxr,  431. 
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POWER  OF  ATTORNEY— Sw  FugUives  frmn  Labor. 
PRINCU'AL  AND  SURETY--^S^  Surety. 

PROCESS. 

The  process  on  the  defendant  in  chancery  must  be  served,  in  Michigan, 
twenty  days  before  the  defendant  is  bound  to  appear.   Treadwdl  ▼.  GZeove- 

PROMISSORY  NOTE. 

A  promissory  note  for  a  certain  sum  payable  in  ea^rent  bank  hotesy  is  not 

nefifotiable.    Fry  v.  Rosaeau,  106. 
Where  a  bank  is  prohibited  by  lav  from  isstiing  any  bill  or  note  not  payable 

on  demand  and  without  interest,  under  a  penalty,  any  instrument  issued  in 

violation  of  the  act  is  roid.    Hdyden  ▼.  Davi$,  376^ 
An  acceptance  of  a  draft  is  within  the  law.    lb. 

REMEDY. 

The  circuit  courts  of  the  United  States  adopt  thd  local  Remedies  of  the  re- 

•pectiyd  states.    Siraeban  y.  Gybvm,  174. 
A  legislature  may  cveate  a  new  remedy,  where  equity  requires,  ^plicaUe  to 

past  transactions.    MUne  v.  Huber,  213. 
A  contract  made  in  Pennsylvania,  and  sued  on  in  Indiana,  in  regard  to  the 

remedy,  cannot  be  governed  by  the  laws  of  Pennsyvlvania.    SmiA  t.  At" 

w$od,  545. 
The  law  of  the  contract  accompanies  it,  and  must  govern  itf  but  that  relates 

to  the  rights  and  obligations  of  the  parties,  and  not  to  the  remedy.    lb. 

SALT  SPRINGS. 

Under  the  act  of  19th  April,  1816,  lands  reserved  for  salt  springs,  within  the 
limits  of  Indiana,  were  vested  in  the  state.    IndUjia  v.  MiUeTf  151. 

The  above  aidt  limited  the  grant  to  thirty-six  entire  sections.    lb. 

In  1831,  a  patent  was  issued  for  certain  land  claimed  by  the  state,  as  coming 
within  the  grant  of  the  act  of  1816,  as  containing  a  salt  spring.    lb. 

This  reserve,  not  having  been  so  entered  on  the  record  at  Washington,  or  at 
the  land  office  in  Cincinnati,  and  not  coming  within  the  thirty-six  sections 
conveyed  to  the  state,  held  to  be  vested  iii  the  patentee^    lb. 

A  salt  lick  or  spring,  are  words  used  as  synonymous  in  the  act  of  Congress, 
lb. 

SET  OFF. 

property  received  cdUatenlly,  and  not  in  payment  of  a  note,  cannot  be 

pleaded  as  a  set  oiOf. 
Unliquidated  damages  cannot  be  so  pleaded;    Homu  v.  'M*Connelt  381. 

85 
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SHERIFF. 

In  an  action  for  an  escape,  the  sheriff  cannot  take  advantage  of  an  irrega- 
larity  in  the  process,  which  does  not  render  it  void.  Spaffotd  t.  OoodeU,  97. 

A  sheriff  who  receives,  as  jailer,  a  person  arrested  by  the  marshal,  ii  bound  to 
keep  the  prisoner  under  all  the  responsibilities,  as  if  he  had  been  arrested 
under  state  process.     lb. 

An  escape  on  final  process,  subjects  the  sheriff  to  damages  to  the  amount  of 
the  injury  received  by  the  plaintiff.     lb. 

JiVhere  the  defendant  was  wholly  without  property,  nominal  damages,  only, 
can  be  recovered  against  the  sheriff.    lb. 

The  sheriff,  where  property  is  fetfed  on,  is  ^o  agent  of  both  parties.  Starr 
V.  Moore,  354. 

But  if  the  property  be  lost  without  the  negligence  of  the  sheriff,  tbe  de- 
fendant sustains  tbe  loss*    lb. 

If  the  sheriff  be  in  fault,  the  plaintiff  must  look  to  him.    lb. 

SLAVERY. 

Courts  are  not  to  discuss  slavery  in  the  abstract,  or  the  policy  of  slave  laws. 

Vaughn  V.  WtOtanu,  530. 
The  owner  of  slaves  who  takes  them  to  the  state  of  IlUnois,  and  keeps  them 

at  labor  six  months,  and  then  removes  them  to  MisMuri,  forfeits  his  right 

to  them  as  slaves.    lb. 

STAGE  PROPRIETOR. 

A  stage  proprietor  is  responsible  for  the  skill  and  prudence  of  his  driven. 

Peek  and  Wife  v.  NeU,  22. 
He  is  also  bound  to  have  good  stages,  harness,  and  well  broke  horses.    lb. 
Although  the  injury  may  have  been  done  by  the  recklessness  of  the  driver  of 

another  stage  who  may  be  liable,  and  also  his  employers,  yet  if  the  injury 

be  chargeable,  in  any  respect,  to  a  want  of  skill  or  care  in  the  driver  of 

the  stage  run  against,  his  principal  is  liable.    lb. 
Where  the  driver  has  been  reckless,  exemplary  damages  should  be  given.  lb. 

STATUTE. 

An  act,  repugnant  to  a  prior  act,  repeals  it«    Milne  v.  Huher,  212. 

But  the  repeal  of  the  last  act  does  not  revive  the  former  one.    lb. 

This  holds,  whether  the  repealing  act  is  express,  or  by  reason  of  its  repug- 
nancy,   lb. 

The  repeal  of  a  prohibitory  act,  does  not  make  void  contracts  against  law.  lb* 

A  statute  may  remedy  a  formal  defect  in  the  acknowledgment  of  deeds. 
Raxterty  and  Wife  v.  Fridge  et  al,,  230. 

The  safety  fund  law,  in  Michigan,  which  prohibited  all  banks  subsequently 
established  from  issuing  notes,  except  they  are  payable  on  demand  and 
without  interest,  applies  to  a  bank  charter  granted  on  the  same  day. 
Weed  V.  Snow,  265. 

And,  where  notes  are  issued  in  violation  of  such  law,  they  are  void.    lb. 
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Any  iostrameiit  in  yiolation  of  the  law  is  void.    Hayden  t.  IMvit,  376. 

A  printed  statute  may  be  corrected  by  the  enrolled  bill  filed  in.  the  depart- 
ment 0 .  state.    Reed  ^  Mix  v.  Oark,  480. 
/    In  England,  a  general  statute  does  not  embrace  the  king,  unless  ipeeially 
named.    United  Statee  y.  Daois,  483. 

The  statute  of  limitation  does  not  bind  the  gorernmenty  unless  it  be  specially 
natted.     lb. 

SURETY. 

The  sureties  of  a  receiver  of  public  moneys  are  responsible  for  any  n^lect 
of  the  receiver,  which  appertains  to  the  duties  of  his  office.  UnUed  Statet 
▼.  Wann^  179. 

But  the  government  cannot  pay  an  extravagant  sum  for  the  performance  of 
the  labor  neglected  by  the  receiver,  and  charge  his  sureties  with  such 
sum.    lb. 
.  The  government,  in  such  case,  is  entitled  to  recover  what  shall  be  a  reason- 
able compensation  for  the  labor  performed.    lb. 

The  surety  of  a  postmaster  is  entitled  to  a  discharge  under  the  bankrupt.Iaw. 
United  States  v.  Davie,  483. 

A  surety  cannot  claim  the '^assignment  of  the  instrument,  signed  by  him  from 
his  principal  on  paying  it  o1^;  but  he  may  claim  all  collaterals  which  the 
principal  held.    McLean,  assignee,  v.  Bank  of  Lafayettey^^ . 

A  co-surety  has  a  right  to  require  that  property,  given  to  indemnify  one, 
shall  be  sold  for  the  benefit  of  both.     lb. 

But  this  cannot  be  done,  where  the  surety  who  holds  the  indemnity  is  not 
UaUe.    lb. 

SURPLUSAGE. 
An  averment  in  the  declaration  that  the  note,  when  due,  was  presented  to 
the  bank  for  payment,  to  wit:  23d  of  July,  1841;  the  words  from  "to  wit," 
were  held  to  be  surplusage.    Hyslop  v.  Jones,  96. 

SURVEY. 

A  survey,  after  the  entry  is  withdrawn,  does  not,  under  the  act  of  Congress 
of  1807,  prevent  the  location  of  the  land  surveyed,  by  another  warrant. 
Sx  dein,  OauU  v.  M^MiOan,  30. 

The  act  refers  to  a  subsisting  survey,  which  must  be  founded  on  an  entry, 
lb. 

A  survey  made  without  an  entry  is  of  no  validity.    lb. 

TAX. 

Land  purchased  from  the  United  States  and  paid  for,  is  liable  to  be  taxed  in 

Mfcfaigaa.    AMtrtm  v.  Hamnumd,  Audit9r,  107. 
Aa4  this  applieft  to  estates,  legal  and  equitable.    lb. 
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TITLE. 

The  ordinanoe  of  1787  regulated  the  fonn  of  oonveymnce  of  real  eante. 
Xmow  y.  Bairdf  56. 

An  equity  may  be  transferred  in  any  form  not  prohibited  by  law.     lb. 
Thoagh  an  equity  be  conveyed,  under  the  forms  of  a  legal  right,  it  does  not 

change  the  title.    lb. 
ytB  recording  of  a  deed,  contvying  an  equity  only,  is  not  notioe.    lb. 
No  greater  interest  can  be  conveyed  by  a  grantor  than  is  vested  in  him.   lb. 
A  deed  executed  by  an  executor  nnder  a  will,  before  the  emanation  of  t|ie 

patent,  can  convey  no  title.     lb. 
But,  if  the  patent  issue  in  the  name  of  the  executor,  it  operates  in  favor  of 

the  prior  conveyance,  by  way  of  estoppel.     lb. 
A  deed  is   said,  without  much   reason,   to   be   construed  most  strongly 

against  the  grantor.     lb. 
A  title  acquired  after  the  date  of  the  demise,  cannot  sustain  the  action.    Ex 

dem.  Baylor  v.  Nfff,  302. 
Where  a  tract  of  land  is  lost  in  whole  or  part,  the  patent  may  be  canceled 

under  the  act  of  Congress.    NeUon  v.  Jf oon,  319.  • 

A  patent  for  land  covered  by  a  paramount  title  does  not  vest  the  fee  in  the 

patentee.    lb. 
A  deed  by  the  defendant,  under  a  decree,  conveys  a  good  title,  without  proof 

of  the  decree.     Tardy  v.  Morgan,  358. 
A  deed  not  acknowledged,  as  between  the  parties,  is  good  in  Indiana  to  con- 
vey the  title.    Ex  dem.  Strong  v.  Smitht  362. 
But  such  deed,  if  recorded,  is  not  notice.    lb. 

TREASURY  WARRANT 

The  validity  of  the  act  of  1820,  which  authorises  the  agent  of  the  treafury 
to  issue  a  distress  warrant  against  a  defaulting  officer  and  his  sureties, 
may  well  be  doubted.     United  States  v.  Taylor ,  539. 

The  right  of  trial  by  jury  is  disregarded,  and  the  judicial  functions  are  re- 
quired to  be  exercised  by  the  agent  of  the  treasury.    lb. 

TRESPASS. 

In  trespass  for  digging  and  carrying  away  lead  ore  from  the  lands  of  the 

United  States,  they  are  not  entitled  to  recover,  as  damages,  the  value  of 

the  ore  after  it  is  dug.     United  States  v.  Magoon,  171. 
The  injury  done  the  soil  is  the  gist  of  the  action ;  and  ore  extracted  must 

be  considered  in  aggravation  of  the  damages.     lb. 
A  trespasser  is  not  placed  on  the  same  footing  as  a  leasee.     lb. 
A  permit  to  enter  on  lands  containing  lead  ore,  may  be  shown  to  explaiB 

the  nature  of  the  entry.     Untied  Slates  v.  Oier,  571. 
A  final  receipt  for  the  ore  used,  \»y  an  authorised  officer  of  the  goyemment, 

is  a  discharge,  though  the  money,  by  the  officer,  haa  never  been  accouBtiad 

for.    lb. 
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TRUSTEE. 

Wh«re  a  trustee  diipoves  of  tlie  trnst  property,  the  cestui-  qne  trust  may 

claim  the  thing  received,  if  it  can  be  identified.    Piatt  t.  OKver  mnd  WU- 

UttfM,  27. 
A  tnutoe  may  convey  his  own  interest,  though  the  assignment  may  not 

convey  the  interest  of  his  cestui  que  trust    lb. 
A  tjuistee  is  presumed  to  act  for  the  benefit  of  his  cestui  que  trust.   Lewis  v. 

Mifd,  56. 

TJSAGE. 

Usage  as  to  the  form  of  deeds  cannot  be  disregarded.  ESirkendtUl  ▼.  MttcftsB,  144. 

USURY. 

A  mortgage  given  to  secure  the  payment  of  an  usurious  note,  the  usury  not 

being  purged,  is  infected,  and  subject  to  the  same  rule  as  the  note.    Mor- 
gan et  al,  V.  Tipton  et  dl,,  339. 
la  Indiana  usury  makes  void  the  instrument    lb. 
If  ihe  holder  of  an  usurious  note,  not  known  to  be  usurious  ^y  him  when 

received,  yet  have  a  knowledge  of  the  usury  before  the*  mortgage  was 

taken,  it  makes  void  the  mortgage.    lb. 
Even  without  notice  the  mortgage  is  void.    lb. 
The  purchase  of  a  bill  of  exchange  is  never  usurious.    MPLmn,  MBaignee,  v. 

Mmhard,  587. 
But  the  bill  must  be  complete.    lb. 
The  rate  of  exchange  on  foreign  bills  is  a  fact,  to  be  ascertained  by  evidence, 

and  to  sell  at  the  established  rate  is  not  usurious.    lb. 
If  a  bill  be  discounted,  and  the  per  cent,  charged  be  used  as  a  device  to  cover 

usury,  the  act  is  usurious.    lb. 
The  rate  of  exchange  may  be  influenced  by  the  currency  which  is  made  the 

basis  of  exchange.    lb* 
By  the  construction  of  tho  general  law  against  usury,  it  makes  void  the 

instrument  only  for  the  surplus.    lb. 
Where  the  same  words  substantially  are  embodied  in  a  bank  charter,  a  dif* 

ferent  effect  should  not  be  given  to  them.    lb. 

VARIANCE. 

Any  variance  between  the  judgment  described  in  the  declaration,  from  that 
of  t^e  record,  will  exclude  the  record  from  being  received  as  evidence. 
Sftydamt  Sa^e  ^  Co.  v.  Aldrieh,  383. 

A  slight  and  an  unsubstantial  yariauce  between  the  indictment  and  the 
proof,  in  regard  to  the  direction  of  a  letter,  not  produced,  and  which  the 
witness  states,  after  the  lapse  of  two  years,  with  doubt, ought  not  to. ex- 
clude the  evidence.    United  Statu  v.  Burroughs,  405. 

WAGER. 
At  common  law,  a  wager  fairly  made  was  recoverable.  Oraid  ▼.  HamiUonf  100. 
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If  the  money  wm  paid,  it  could  not  be  recovered  bwsk  afun.    lb. 

But  under  the  itatute  of  Michigan,  money  lost  at  play,  or  on  a  hone  race, 

&C.,  may  be  recovered.     lb. 
Under  this  etatate  an  action  may  be  maintained  in  the  Girciiit  Court.    lb. 

WAREHOUSE  RECEIPT. 

A  receipt  by  a  warehouseman,  of  property  to  be  forwarded  and  of  patient, 

when  assigned  to  a  commission  merchant  in  New  York,  who  makes  an 

advance,  does  not  create  a  lien  on  the  property,  paramount  to  that  of  au 

Attaehment  laid  before  OAtice  of  the  assignmeiit.    Oih99U  v.  Sttmru,  551. 

WARRANTY. 

The  warranty  of  the  anaester  does  not  bind  the  heir,  unices  the  n|^  veets 

in  the  anceetor  during  Ui^    Piatt  v.  Oliver  aiuL  WUUmnu,  37. 
A  warranty  with  assets  does  bind  the  heir.    lb. 
A  man  cannot  bind  his  heirs  to  pay  a  sum  of  money,  unlees  be  ia  hiaaelf 

bound  to  pay  it    lb. 
The  eld  form  of  wartmnty,  if  n«t  in  form,  i|i  e0S»ct,  has'  been  supefsedid  by 

covenants  real.    lb. 
A  warranty  is  limited  by  the  nature  of  the  estate.    LewU  v.  Baird,  56* 
It  most  have  an  estate  on  which  to  operate.    lb. 
Where  a  deed  conveys  title,  a  warranty  can  never  operate  by  way  of 

estoppel.    lb. 
In  a  deed  of  general  warranty  it  is  not  necesHury  to  use  the  word  warraiit, 

if  other  words  of  equal  import  shall  be  used*    KirkendmU  v*  Milehdl,  144. 
Under  a  covenant  to  convey  a  certain  tract  by  a  general  warianty  deed, 

with  the  fee  simple  annexed,  a  covenant  of  seiain  is  not  essential.    Jb. 
On  a  iple  of  land  on  execution  there  is  no  warranty.    JBodbssfi  v.  4i2c»,  357. 

WITNESS. 

An  informer  is  a  competent  witness,  althon^^  he  may  receive  a  part  of  the 
penalty.    UniUd  Statu  v.  Patterson,  53. 

This  rule  is  founded  on  necessity  and  policy.    lb. 

A  witness  to  be  competent,  must  believe  in  God,  and  in  rewarde  and  punish- 
ments.   United  States  v.  Kenedy,  175. 

If  these  be  inflicted  in  this  life,  he  is  competent    lb. 

But  his  credibility  is  with  the  jury.    lb. 

An  aocomplice  is  a  competent  witness.    United  States  v.  Troax,  2d4. 

A  witness  may  be  competent  to  prove  some  facte,  and  incompetent  to  prove 
others.    Weight,  assignee,  v.  Foster,  229. 

The  bankrupt  is  a  competent  witness  where  the  assignee  is  a  party,    lb. 

The  wife  is  not  a  competent  witness  to  prove  that  her  husband  la  living,  on 
a  motion  to  dismiss  a  suit     CfiUeJand  v.  Martin,  490. 
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